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Foreword

Purpose of the series

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include:

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the Groupings of 
Amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original document to assist members during actual proceedings but is 
omitted here as the text of the amendments is already contained in the Marshalled
Lists of Amendments for Stage 2 and Stage 3).

Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication.

Outline of the legislative process

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows:

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles; 
Stage 2: the Bill returns to a committee for detailed consideration of 
amendments;



Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act.

Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included.

The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk).

The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.

Notes on this volume

The Bill to which this volume relates followed the standard 3 stage process 
described above.

The Finance Committee reported to the Enterprise and Culture Committee on the Bill 
at Stage 1. Its report is included in Annex F of the Stage 1 Report. However, the oral 
evidence taken by the Finance Committee was not included in that Report. Extracts 
from the Official Report relating to the oral evidence taken and from the minutes of 
the relevant meeting are, therefore, included in this volume.

Four Scottish Parliament Information Centre (SPICe) briefings were included in the 
web publication of Volume 2 of the Enterprise and Culture Committee’s Stage 1 
Report on the Bill. However, they are not included in this volume on the passage of 
the Bill as they are published separately by the Scottish Parliament. They can be 
accessed from the Parliament’s website at: 
http://www.scottish.parliament.uk/parliamentarybusiness/9975.aspx 

At its first meeting at Stage 2 (13 June 2006), the Enterprise and Culture Committee 
agreed to change the order in which the sections and schedules of the Bill would be 
considered. The extracts from the minutes and Official Report relating to that 
decision are included in this volume.



Forthcoming titles

The next titles in this series will be:

SPPB 105: Adoption and Children (Scotland) Bill 2006
SPPB 106: Legal Profession and Legal Aid (Scotland) Bill 2006
SPPB 107: Criminal Proceedings etc. (Reform) (Scotland) Bill 2006
SPPB 108: Crofting Reform etc. Bill 2006





SP Bill 50 Session 2 (2005)

Bankruptcy and Diligence etc. (Scotland) Bill
[AS INTRODUCED]

CONTENTS

Section

PART 1

BANKRUPTCY

Duration of bankruptcy
1 Discharge of debtor

Bankruptcy restrictions orders and undertakings
2 Bankruptcy restrictions orders and undertakings

Effect of bankruptcy restrictions orders and undertakings
3 Disqualification from being appointed as receiver
4 Disqualification for nomination, election and holding office as member of local authority
5 Orders relating to disqualification

The trustee in the sequestration
6 Amalgamation of offices of interim trustee and permanent trustee
7 Repeal of trustee’s residence requirement
8 Duties of trustee
9 Grounds for resignation or removal of trustee
10 Termination of interim trustee’s functions
11 Statutory meeting and election of trustee
12 Replacement of trustee acting in more than one sequestration
13 Requirement to hold money in interest bearing account

Debtor applications
14 Debtor applications

Jurisdiction
15 Sequestration proceedings to be competent only before sheriff

Income received by debtor after sequestration
16 Income received by debtor after sequestration

Debtor’s home and other heritable property
17 Debtor’s home and other heritable property

Protected trust deeds
18 Modification of provisions relating to protected trust deeds

1



ii Bankruptcy and Diligence etc. (Scotland) Bill

Modification of composition procedure
19 Modification of composition procedure

Status and powers of Accountant in Bankruptcy
20 Status of Accountant in Bankruptcy as officer of the court
21 Accountant in Bankruptcy’s power to investigate trustees under protected trust deeds

Offences
22 Modification of offences under section 67 of the 1985 Act

Miscellaneous and general
23 Creditor to provide debt advice and information package
24 Abolition of summary administration
25 Non-vested contingent interest reinvested in debtor
26 Debtor’s requirement to give account of state of affairs
27 Restriction of debtor’s right to appeal under sections 49(6) and 53(6) of the 1985 Act
28 Status of order on petition to convert protected trust deed into sequestration
29 Treatment of student loans on sequestration
30 Minor and consequential amendments of the 1985 Act

PART 2

FLOATING CHARGES

Registration and creation etc.
31 Register of Floating Charges
32 Creation of floating charges
33 Advance notice of floating charges
34 Ranking of floating charges
35 Assignation of floating charges
36 Alteration of floating charges
37 Discharge of floating charges
38 Effect of floating charges on winding up
39 Repeals, savings and transitional arrangements
40 Interpretation

Related further provision
41 Formalities as to documents
42 Industrial and provident societies

PART 3

ENFORCEMENT

Scottish Civil Enforcement Commission
43 Scottish Civil Enforcement Commission
44 Information and annual report
45 Publication of guidance and other information
46 Published information not to enable identification
47 Register of messengers of court
48 Code of practice
49 Publication of information relating to debt collection

2



Bankruptcy and Diligence etc. (Scotland) Bill iii

50 Electronic publication

Messengers of court
51 Messenger of court
52 Appointment of messenger of court
53 Annual fee

Abolition of offices of messenger-at-arms and sheriff officer
54 Abolition of offices of messenger-at-arms and sheriff officer

Regulation of messengers of court
55 Regulation of messengers of court
56 Messengers of court’s professional association

Investigation of messengers of court
57 Inspection of messenger of court
58 Investigation of alleged misconduct by messenger of court
59 Suspension of messenger of court pending outcome of disciplinary or criminal proceedings
60 Commission’s duty in relation to offences or misconduct by messenger of court

Disciplinary proceedings
61 Referrals to the disciplinary committee
62 Disciplinary committee’s powers
63 Orders under sections 59 and 62: supplementary provision

Appeals
64 Appeals from decisions under sections 52, 59 and 62

Miscellaneous
65 Messenger of court’s actions void where messenger has interest
66 Measure of damages payable by messenger of court for negligence or other fault
67 Effect of code of practice

PART 4

LAND ATTACHMENT AND RESIDUAL ATTACHMENT

CHAPTER 1

ABOLITION OF ADJUDICATION FOR DEBT

68 Abolition of adjudication for debt
69 Renaming of the Register of Inhibitions and Adjudications

CHAPTER 2

ATTACHMENT OF LAND

Land attachment
70 Land attachment
71 Attachable land
72 Notice of land attachment

3



iv Bankruptcy and Diligence etc. (Scotland) Bill

Consequences of land attachment
73 Debts secured by land attachment not rendered heritable
74 Restriction on priority of ranking of certain securities
75 Lease granted after registration of notice of land attachment
76 Assignation of title deeds etc.
77 Acquisition of right to execute land attachment
78 Effect of debtor’s death before land attachment created
79 Effect of debtor’s death after land attachment created
80 Caveat by purchaser under missives

Preparations for sale of attached land
81 Application for warrant to sell attached land
82 Notice to local authority of application for warrant for sale
83 Preliminary hearing on application for warrant to sell
84 Valuation report
85 Creditor’s duties prior to full hearing on application for warrant for sale
86 Full hearing on application for warrant for sale
87 Application for warrant for sale of sole or main residence
88 Protection of purchaser under contract where creditor applies for warrant for sale
89 Protection of purchaser under contract where warrant for sale granted
90 Provision supplementary to sections 88 and 89
91 Warrant for sale of attached land owned in common
92 Intimation of sheriff’s decision at full hearing
93 Supplementary orders as respects sale
94 Effect of certain refusals of application for warrant for sale under section 86(5) 
95 Termination of debtor’s right to occupy land
96 Consequences of giving notice under section 95(1)

The sale
97 Appointed person
98 Method of sale
99 Legal incapacity or disability of debtor not to affect title of purchaser
100 Title of purchaser not to be affected by certain irregularities
101 Effect of registration of disposition on securities
102 Report of sale
103 Audit of report of sale
104 Sheriff’s consideration of report
105 Proceeds of sale

Foreclosure
106 Foreclosure
107 Registration of decree of foreclosure

Payments to account and expenses
108 Ascription
109 Expenses of land attachment

Termination, discharge etc. of land attachment
110 Termination by payment etc.
111 Discharge
112 Recall and restriction of land attachment

4



Bankruptcy and Diligence etc. (Scotland) Bill v

113 Duration of land attachment

Land attachment subsequent to reduction of deed granted in breach of inhibition
114 Land attachment subsequent to reduction of deed granted in breach of inhibition

General and miscellaneous
115 Land attachment as heritable security
116 Interpretation

CHAPTER 3

RESIDUAL ATTACHMENT

Residual attachment
117 Residual attachment

Application for residual attachment order
118 Application for residual attachment order
119 Effect of application for residual attachment order

Residual attachment order
120 Residual attachment order
121 Schedule of residual attachment
122 Creation and effect of residual attachment

Satisfaction order
123 Application for satisfaction order
124 Satisfaction order
125 Intimation of court’s decision
126 Effect of certain refusals of application for satisfaction order

Termination, discharge etc. of residual attachment
127 Termination by payment etc. 
128 Recall
129 Duration of residual attachment
130 Effect of death of debtor

General and miscellaneous
131 Expenses of residual attachment
132 Ascription
133 Interpretation

PART 5

INHIBITION

Creation
134 Certain decrees and documents of debt to authorise inhibition without need for letters of 

inhibition
135 Registration of inhibition
136 Date on which inhibition takes effect

5



vi Bankruptcy and Diligence etc. (Scotland) Bill

Effect
137 Property affected by inhibition
138 Effect on inhibition to enforce obligation when alternative decree granted
139 Effect of conversion of limited inhibition on the dependence to inhibition in execution
140 Property affected by inhibition to enforce obligation to convey heritable property
141 Inhibition not to confer a preference in ranking
142 Power of receiver or liquidator in creditors’ voluntary winding up to dispose of property 

affected by inhibition

Termination
143 Termination of effect of inhibition
144 Inhibition terminated by payment of full amount owing
145 Inhibition terminated by compliance with obligation to perform
146 Termination of inhibition when property acquired by third party

Breach
147 Breach of inhibition
148 Prescription of right to reduce transactions in breach of inhibition
149 Registration of notice of litigiosity and discharge of notice
150 Reduction of lease granted in breach of inhibition

General and miscellaneous
151 Power to prescribe forms in the 1868 Act
152 Expenses of inhibition
153 Ascription
154 Keeper’s duty to enter inhibition on title sheet
155 Inhibition effective against judicial factor

PART 6

DILIGENCE ON THE DEPENDENCE

156 Diligence on the dependence
157 Prescription of arrestment
158 Abolition of letters of loosing
159 Abolition of adjudication in security

PART 7

INTERIM ATTACHMENT

160 Interim attachment

PART 8

ATTACHMENT OF MONEY

Money attachment
161 Money attachment
162 Meaning of “money” and related expressions
163 When money attachment not competent

Execution of money attachment
164 Removal of money attached

6



Bankruptcy and Diligence etc. (Scotland) Bill vii

165 Presumption of ownership
166 Schedule of money attachment
167 Valuation of banking instruments
168 Order for realisation of money likely to deteriorate in value
169 Report of money attachment

Release of money attached
170 Creditor’s application for payment order
171 Effect of payment order
172 Release of money where attachment unduly harsh
173 Invalidity and cessation of money attachment
174 Effect of creditor’s failure to apply for payment order
175 Money attachment terminated by payment, etc.
176 Redemption of banking instrument

Statement of money attachment
177 Final statement of money attachment
178 Audit of final statement under section 177(1)

General and miscellaneous
179 Money in common ownership
180 Procedure where money owned in common is disposed of
181 Unlawful acts after money attachment
182 Appeals
183 Recovery from debtor of expenses of money attachment
184 Liability for expenses of money attachment
185 Ascription
186 Interpretation

PART 9

DILIGENCE AGAINST EARNINGS

187 Simultaneous operation of arrestments against earnings where net earnings insufficient
188 Intimation of arrestment schedule
189 Provision of information
190 Conjoined arrestment orders: jurisdiction
191 Arrestment of seamen’s wages

PART 10

ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING

192 Arrestment in execution

PART 11

MAILLS AND DUTIES, SEQUESTRATION FOR RENT AND LANDLORD’S HYPOTHEC

Abolition of maills and duties
193 Abolition of maills and duties

Landlord’s hypothec and sequestration for rent
194 Abolition of sequestration for rent and restriction of landlord’s hypothec

7



viii Bankruptcy and Diligence etc. (Scotland) Bill

PART 12

SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY

195 Summary warrants, time to pay and charges to pay

PART 13

AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT (SCOTLAND) ACT 2002

196 Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002

PART 14

ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS

197 Admiralty actions and the arrestment of ships: modification of enactments

PART 15

DISCLOSURE OF INFORMATION

198 Information disclosure

PART 16

GENERAL AND MISCELLANEOUS

199 Interpretation
200 Crown application
201 Orders and regulations
202 Ancillary provision
203 Minor and consequential amendments and repeals
204 Short title and commencement

__________

Schedule 1—Minor and consequential amendments of the 1985 Act
Schedule 2—The Scottish Civil Enforcement Commission
Schedule 3—Expenses of money attachment
Schedule 4—Modifications of enactments relating to admiralty actions and the arrestment of 

ships
Schedule 5—Minor and consequential amendments
Schedule 6—Repeals and revocation

Part 1—Repeals
Part 2—Revocation

8



Bankruptcy and Diligence etc. (Scotland) Bill 1
Part 1—Bankruptcy

SP Bill 50 Session 2 (2005)

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 50-EN.  A Policy Memorandum is printed separately as SP Bill 50-PM.

Bankruptcy and Diligence etc. (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to amend the law of sequestration and personal insolvency; to 
amend the law about floating charges; to establish a Scottish Civil Enforcement Commission and 
replace officers of court with messengers of court; to amend the law of diligence; and for 
connected purposes.

PART 15

BANKRUPTCY

Duration of bankruptcy

1 Discharge of debtor

(1) Section 54 of the Bankruptcy (Scotland) Act 1985 (c.66) (in this Act, the “1985 Act”) 
(automatic discharge of debtor) is amended as follows.10

(2) In subsection (1), for the words “3 years” substitute “1 year (or such other period as may 
be prescribed)”.

(3) In subsection (3), the words “2 years and” are repealed.

(4) The heading to that section becomes “Automatic discharge of debtor”.

(5) In section 72 of that Act (regulations)—15

(a) the existing words become subsection (1);

(b) at the beginning insert “Subject to subsection (2) below,”; and

(c) at the end insert—

“(2) No regulations may be made under section 54(1) of this Act unless a draft of 
the statutory instrument containing the regulations has been laid before, and 20

approved by a resolution of, the Scottish Parliament.”.

Bankruptcy restrictions orders and undertakings

2 Bankruptcy restrictions orders and undertakings

(1) After section 56 of the 1985 Act, insert—

9
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“Bankruptcy restrictions orders and undertakings

56A Bankruptcy restrictions order

(1) Where sequestration of a living debtor’s estate is awarded, an order (known as 
a “bankruptcy restrictions order”) in respect of the debtor may be made by the 
sheriff.5

(2) An order may be made only on the application of the Accountant in 
Bankruptcy.

56B Grounds for making order

(1) The sheriff shall grant an application for a bankruptcy restrictions order if he 
thinks it appropriate having regard to the conduct of the debtor (whether before 10

or after the date of sequestration).

(2) The sheriff shall, in particular, take into account any of the following kinds of 
behaviour on the part of the debtor—

(a) failing to keep records which account for a loss of property by the 
debtor, or by a business carried on by him, where the loss occurred in the 15

period beginning 2 years before the date of presentation of the petition 
for sequestration or, as the case may be, the date the debtor application 
was made and ending with the date of the application for a bankruptcy 
restrictions order;

(b) failing to produce records of that kind on demand by—20

(i) the Accountant in Bankruptcy;

(ii) the interim trustee; or

(iii) the trustee;

(c) making a gratuitous alienation;

(d) creating an unfair preference;25

(e) making an excessive pension contribution;

(f) failing to supply goods or services which were wholly or partly paid for 
which gave rise to a claim submitted by a creditor under section 22 or 48 
of this Act;

(g) trading at a time before the date of sequestration when the debtor knew 30

or ought to have known that he was to be unable to meet his debts;

(h) incurring, before the date of sequestration, a debt which the debtor had 
no reasonable expectation of being able to pay;

(j) failing to account satisfactorily to—

(i) the sheriff;35

(ii) the Accountant in Bankruptcy;

(iii) the interim trustee; or 

(iv) the trustee,

for a loss of property or for an insufficiency of property to meet his 
debts;40

10
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(k) carrying on any gambling, speculation or extravagance which may have 
materially contributed to or increased the extent of his debts or which 
took place between the date of presentation of the petition for 
sequestration or, as the case may be, the date the debtor application was 
made and the date of sequestration;5

(l) neglect of business affairs of a kind which may have materially 
contributed to or increased the extent of his debts;

(m) fraud or breach of trust; 

(n) failing to co-operate with—

(i) the Accountant in Bankruptcy;10

(ii) the interim trustee; or

(iii) the trustee.

(3) The sheriff shall also, in particular, consider whether the debtor was in 
sequestration at some time during the period of 5 years ending with the date of 
the sequestration to which the application relates.15

(4) For the purposes of subsection (2) above—

“excessive pension contribution” shall be construed in accordance with 
section 36A of this Act; and

“gratuitous alienation” means an alienation challengeable under section 
34(1) of this Act.20

56C Application of section 67(9)

(1) Where the sheriff thinks it appropriate, the sheriff may specify in the 
bankruptcy restrictions order that subsection (9) of section 67 of this Act shall 
apply to the debtor during the period he is subject to the order as if he were a 
debtor within the meaning of subsection (10)(a) of that section.25

(2) For the purposes of subsection (1) above, section 67(10) of this Act shall have 
effect as if, for paragraph (c) of that subsection, there were substituted—

“(c) the relevant information about the status of the debtor is the 
information that—

(i) he is subject to a bankruptcy restrictions order; and30

(ii) where his estate has been sequestrated and he has not 
been discharged, that fact.”.

56D Timing of application for order

(1) An application for a bankruptcy restrictions order must be made, subject to 
subsection (2) below, within the period beginning with the date of 35

sequestration and ending with the date on which the debtor’s discharge 
becomes effective.

(2) An application may be made after the end of the period referred to in 
subsection (1) above only with the permission of the sheriff.

11
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56E Duration of order and application for annulment

(1) A bankruptcy restrictions order—

(a) shall come into force when it is made; and

(b) shall cease to have effect at the end of the date specified in the order.

(2) The date specified in a bankruptcy restrictions order under subsection (1)(b) 5

above must not be—

(a) before the end of the period of 2 years beginning with the date on which 
the order is made; or

(b) after the end of the period of 15 years beginning with that date.

(3) On an application by the debtor the sheriff may—10

(a) annul a bankruptcy restrictions order; or

(b) provide for such an order to cease to have effect at the end of a date 
earlier than the date specified in the order under subsection (1)(b) above.

56F Interim bankruptcy restrictions order

(1) This section applies at any time between—15

(a) the making of an application for a bankruptcy restrictions order; and

(b) the determination of the application.

(2) The sheriff may make an interim bankruptcy restrictions order if he thinks 
that—

(a) there are prima facie grounds to suggest that the application for the 20

bankruptcy restrictions order will be successful; and

(b) it is in the public interest to make an interim order.

(3) An interim order may be made only on the application of the Accountant in 
Bankruptcy.

(4) An interim order—25

(a) shall have the same effect as a bankruptcy restrictions order; and 

(b) shall come into force when it is made.

(5) An interim order shall cease to have effect—

(a) on the determination of the application for the bankruptcy restrictions 
order;30

(b) on the acceptance of a bankruptcy restrictions undertaking made by the 
debtor; or

(c) if the sheriff discharges the interim order on the application of the 
Accountant in Bankruptcy or of the debtor.

(6) Where a bankruptcy restrictions order is made in respect of a debtor who is 35

subject to an interim order, section 56E(2) of this Act shall have effect in 
relation to the bankruptcy restrictions order as if the reference to the date on 
which the order is made were a reference to the date on which the interim order 
was made.

12
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56G Bankruptcy restrictions undertaking

(1) A living debtor who is not subject to a bankruptcy restrictions order may offer 
an undertaking (known as a “bankruptcy restrictions undertaking”) to the 
Accountant in Bankruptcy.

(2) In determining whether to accept a bankruptcy restrictions undertaking, the 5

Accountant in Bankruptcy shall have regard to the matters specified in section 
56B(2) and (3) of this Act.

(3) The debtor may specify in the bankruptcy restrictions undertaking that section 
56C(1) of this Act shall apply to him as if the undertaking were a bankruptcy 
restrictions order including such specification.10

(4) A bankruptcy restrictions undertaking—

(a) shall take effect on being accepted by the Accountant in Bankruptcy; and

(b) shall cease to have effect at the end of the date specified in the 
undertaking.

(5) The date specified under subsection (4)(b) above must not be—15

(a) before the end of the period of 2 years beginning with the date on which 
the undertaking is accepted; or

(b) after the end of the period of 15 years beginning with that date.

(6) On an application by the debtor the sheriff may—

(a) annul a bankruptcy restrictions undertaking; or20

(b) provide for a bankruptcy restrictions undertaking to cease to have effect 
at the end of a date earlier than the date specified in the undertaking 
under subsection (4)(b) above.

56H Effect of recall of sequestration

(1) Where an award of sequestration of a debtor’s estate is recalled under section 25

17(1) of this Act—

(a) the sheriff may annul any bankruptcy restrictions order, interim 
bankruptcy restrictions order or bankruptcy restrictions undertaking 
which is in force in respect of the debtor;

(b) no new bankruptcy restrictions order or interim order may be made in 30

respect of the debtor; and

(c) no new bankruptcy restrictions undertaking by the debtor may be 
accepted.

(2) Where the sheriff refuses to annul a bankruptcy restrictions order, interim 
bankruptcy restrictions order or bankruptcy restrictions undertaking under 35

subsection (1)(a) above the debtor may, no later than 28 days after the date on 
which the award of sequestration is recalled, appeal to the sheriff principal 
against such a refusal.

(3) The decision of the sheriff principal on an appeal under subsection (2) above is 
final.40

13
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56J Effect of discharge on approval of offer of composition

(1) This section applies where a certificate of discharge is granted under paragraph 
11(1) of Schedule 4 to this Act discharging a debtor.

(2) Subject to sections 56E(3)(a), 56F(5)(c) and 56G(6)(a) of this Act, the debtor 
shall remain subject to any bankruptcy restrictions order, interim bankruptcy 5

restrictions order or bankruptcy restrictions undertaking which is in force in 
respect of him. 

(3) The sheriff may make a bankruptcy restrictions order in relation to the debtor 
on an application made before the discharge.

(4) The Accountant in Bankruptcy may accept a bankruptcy restrictions 10

undertaking offered before the discharge.

(5) No application for a bankruptcy restrictions order or interim order may be 
made in respect of the debtor.”.

(2) In section 1A(1)(b) of that Act (duty of the Accountant in Bankruptcy to maintain 
register of insolvencies), after sub-paragraph (ii) insert—15

“(iia) bankruptcy restrictions orders, interim bankruptcy restrictions 
orders and bankruptcy restrictions undertakings;”.

Effect of bankruptcy restrictions orders and undertakings

3 Disqualification from being appointed as receiver

(1) Section 51 of the Insolvency Act 1986 (c.45) (appointment of receiver) is amended as 20

follows.

(2) In subsection (3), after paragraph (b), insert—

“(ba) a person subject to a bankruptcy restrictions order;”.

(3) In subsection (5), after “bankrupt” insert “or a person subject to a bankruptcy 
restrictions order”.25

(4) In subsection (6), after “receivers” insert “; and

“bankruptcy restrictions order” means—

(a) a bankruptcy restrictions order made under section 56A of the 
Bankruptcy (Scotland) Act 1985 (c.66);

(b) a bankruptcy restrictions undertaking entered into under section 30

56G of that Act;

(c) a bankruptcy restrictions order made under paragraph 1 of 
Schedule 4A to this Act; or

(d) a bankruptcy restrictions undertaking entered into under paragraph 
7 of that Schedule.”.35

4 Disqualification for nomination, election and holding office as member of local 
authority

In section 31 of the Local Government (Scotland) Act 1973 (c.65) (disqualifications for 
nomination, election and holding office as member of local authority)—

14
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(a) after subsection (1)(b), insert—

“(ba) he is subject to a bankruptcy restrictions order;”; and

(b) after subsection (3A), insert—

“(3B) In subsection (1)(ba) above, “bankruptcy restrictions order” means—

(a) a bankruptcy restrictions order made under section 56A of the 5

Bankruptcy (Scotland) Act 1985;

(b) a bankruptcy restrictions undertaking entered into under section 56G of 
that Act;

(c) a bankruptcy restrictions order made under paragraph 1 of Schedule 4A 
to the Insolvency Act 1986 (c.45); or10

(d) a bankruptcy restrictions undertaking entered into under paragraph 7 of 
that Schedule.”.

5 Orders relating to disqualification

After section 71A of the 1985 Act, insert—

“71B Disqualification provisions: power to make orders15

(1) The Scottish Ministers may make an order under this section in relation to a 
disqualification provision.

(2) A “disqualification provision” is a provision made by or under any enactment 
which disqualifies (whether permanently or temporarily and whether 
absolutely or conditionally) a relevant debtor or a class of relevant debtors 20

from—

(a) being elected or appointed to an office or position;

(b) holding an office or position; or

(c) becoming or remaining a member of a body or group.

(3) In subsection (2) above, the reference to a provision which disqualifies a 25

person conditionally includes a reference to a provision which enables him to 
be dismissed.

(4) An order under subsection (1) above may repeal or revoke the disqualification 
provision.

(5) An order under subsection (1) above may amend, or modify the effect of, the 30

disqualification provision—

(a) so as to reduce the class of relevant debtors to whom the disqualification 
provision applies;

(b) so as to extend the disqualification provision to some or all individuals 
who are subject to a bankruptcy restrictions order;35

(c) so that the disqualification provision applies only to some or all 
individuals who are subject to a bankruptcy restrictions order;

(d) so as to make the application of the disqualification provision wholly or 
partly subject to the discretion of a specified person, body or group.

(6) An order by virtue of subsection (5)(d) above may provide for a discretion to 40

be subject to––

15
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(a) the approval of a specified person or body;

(b) appeal to a specified person, body, court or tribunal.

(7) The Scottish Ministers may be specified for the purposes of subsection (5)(d) 
or (6)(a) or (b) above.

(8) In this section—5

“bankruptcy restrictions order” includes—

(a) a bankruptcy restrictions undertaking;

(b) a bankruptcy restrictions order made under paragraph 1 of 
Schedule 4A to the Insolvency Act 1986 (c.45); and

(c) a bankruptcy restrictions undertaking entered into under paragraph 10

7 of that Schedule;

“relevant debtor” means a debtor—

(a) whose estate has been sequestrated; 

(b) who has granted (or on whose behalf there has been granted) a 
trust deed;15

(c) who has been adjudged bankrupt by a court in England and Wales 
or in Northern Ireland; or

(d) who, in England and Wales or in Northern Ireland, has made an 
agreement with his creditors for a composition in satisfaction of 
his debts or a scheme of arrangement of his affairs or for some 20

other kind of settlement or arrangement.

(9) An order under this section—

(a) may make provision generally or for a specified purpose only;

(b) may make different provision for different purposes; and

(c) may make transitional, consequential or incidental provision.25

(10) An order under this section—

(a) shall be made by statutory instrument; and

(b) shall not be made unless a draft has been laid before and approved by a 
resolution of the Scottish Parliament.”.

The trustee in the sequestration30

6 Amalgamation of offices of interim trustee and permanent trustee

(1) In section 2 of the 1985 Act (appointment and functions of interim trustee)—

(a) after subsection (2), insert—

“(2A) Where the sheriff awards sequestration of the debtor’s estate and an interim 
trustee has been appointed in pursuance of subsection (5) below, the sheriff35

may appoint—

(a) the interim trustee; or

(b) subject to subsection (2B) below, such other person as may be nominated 
by the petitioner, 

16
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to be the trustee in the sequestration.

(2B) A person nominated under subsection (2A)(b) above may be appointed to be
the trustee in the sequestration only if—

(a) it appears to the sheriff that the person satisfies the conditions mentioned 
in subsection (3) below; and5

(b) a copy of the undertaking mentioned in subsection (3)(c) below has been 
lodged with the sheriff.

(2C) Where the sheriff does not appoint a person to be trustee in pursuance of 
subsection (2A) above, the sheriff shall appoint the Accountant in Bankruptcy 
to be the trustee in the sequestration.”;10

(b) after subsection (6), insert—

“(6A) The interim trustee’s general function shall be to safeguard the debtor’s estate 
pending the determination of the petition for sequestration.”; and

(c) the heading to that section becomes “Appointment and functions of the trustee in 
the sequestration”.15

(2) The heading to section 3 of that Act becomes “Functions of the trustee”.

(3) Unless the context otherwise requires, any reference in any enactment to—

(a) an “interim trustee”; or

(b) a “permanent trustee”,

is to be construed as a reference to a trustee in the sequestration.20

7 Repeal of trustee’s residence requirement

(1) In section 2(3) of the 1985 Act (conditions to be met by interim trustee), paragraph (a) is 
repealed.

(2) In section 24(2) of that Act (eligibility for election as permanent trustee), paragraph (d) 
is repealed.25

8 Duties of trustee

(1) In section 3 of the 1985 Act (functions of permanent trustee), after subsection (7), 
insert—

“(8) The trustee shall comply with the requirements of subsections (1)(a) to (d) and 
(2) above only in so far as, in his view, it would be of financial benefit to the 30

estate of the debtor and in the interests of the creditors to do so.”.

(2) In section 39 of that Act (management and realisation of estate), after subsection (8), 
insert—

“(9) The trustee—

(a) shall comply with the requirements of this section; and35

(b) may do anything permitted by this section,

only in so far as, in his view, it would be of financial benefit to the estate of the 
debtor and in the interests of the creditors to do so.”.

(3) In section 49 of that Act (adjudication of claims), after subsection (2), insert—

17
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“(2A) On accepting or rejecting, under subsection (2) above, every claim submitted 
or deemed to have been re-submitted, the trustee shall, as soon as is reasonably 
practicable, send a list of every claim so accepted or rejected (including the 
amount of each claim and whether he has accepted or rejected it) to—

(a) the debtor; and5

(b) every creditor known to the trustee.”.

9 Grounds for resignation or removal of trustee

(1) In section 13 of the 1985 Act (resignation, removal etc. of interim trustee)—

(a) in subsection (2)(a)—

(i) for “(whether” substitute “for any reason mentioned in subsection (2A) 10

below or”; 

(ii) for “a” substitute “any other”; and

(iii) the words “or from any other cause whatsoever)” are repealed; and 

(b) after subsection (2), insert—

“(2A) The reasons referred to in subsection (2)(a) above are that the interim trustee—15

(a) is incapable within the meaning of section 1(6) of the Adults with 
Incapacity (Scotland) Act 2000 (asp 4); or

(b) has some other incapacity by virtue of which he is unable to act as 
interim trustee.”.

(2) In section 28 of that Act (resignation and death of permanent trustee), in subsection (1), 20

for the words from “either” to “he” substitute “the trustee—

(a) is unable to act (whether by, under or by virtue of a provision of this Act 
or from any other cause whatsoever); or

(b) has so conducted himself that he should no longer continue to act,

the Accountant in Bankruptcy”.25

10 Termination of interim trustee’s functions

After section 13 of the 1985 Act, insert—

“13A Termination of interim trustee’s functions where not appointed as trustee

(1) This section applies where an interim trustee (not being the Accountant in 
Bankruptcy) is appointed under section 2(5) of this Act and the sheriff—30

(a) awards sequestration and appoints another person as trustee under 
section 2(2A) of this Act; or

(b) refuses to award sequestration.

(2) Where the sheriff awards sequestration and appoints another person as trustee, 
the interim trustee shall hand over to the trustee everything in his possession 35

which relates to the sequestration and shall thereupon cease to act in the 
sequestration.

(3) The sheriff may make such order in relation to liability for the outlays and 
remuneration of the interim trustee as may be appropriate.
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(4) Within 3 months of the sheriff awarding or, as the case may be, refusing to 
award sequestration, the interim trustee may—

(a) submit to the Accountant in Bankruptcy—

(i) his accounts of his intromissions (if any) with the debtor’s estate; 
and5

(ii) a claim for outlays reasonably incurred, and for remuneration for 
work reasonably undertaken, by him; and

(b) send a copy of his accounts and the claim to—

(i) the debtor;

(ii) the petitioner; and10

(iii) in a case where sequestration is awarded, all creditors known to 
him.

(5) On a submission being made to him under subsection (4)(a) above, the 
Accountant in Bankruptcy shall—

(a) audit the accounts;15

(b) issue a determination fixing the amount of the outlays and remuneration 
payable to the interim trustee; 

(c) send a copy of the determination to—

(i) the interim trustee; and

(ii) the persons mentioned in subsection (4)(b) above; and20

(d) where a trustee (not being the Accountant in Bankruptcy) has been 
appointed in the sequestration, send a copy of the audited accounts and 
of the determination to the trustee, who shall insert them in the sederunt 
book. 

(6) Where the Accountant in Bankruptcy has been appointed as the trustee in the 25

sequestration, the Accountant in Bankruptcy shall insert a copy of the audited 
accounts and the determination in the sederunt book.

(7) Any person mentioned in subsection (4)(b) above may, within 14 days after the 
issuing of the determination under subsection (5)(b) above, appeal to the 
sheriff against the determination.30

(8) On receiving a copy of the Accountant in Bankruptcy’s determination sent 
under subsection (5)(c)(i) above the interim trustee may apply to him for a 
certificate of discharge.

(9) The interim trustee shall send notice of an application under subsection (8) 
above to the persons mentioned in subsection (4)(b) above and shall inform 35

them—

(a) that they may make written representations relating to the application to 
the Accountant in Bankruptcy within the period of 14 days after such 
notification; and

(b) of the effect mentioned in subsection (13) below.40
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(10) On the expiry of the period mentioned in subsection (9)(a) above the 
Accountant in Bankruptcy, after considering any representations duly made to 
him, shall—

(a) grant or refuse to grant the certificate of discharge; and

(b) notify the persons mentioned in subsection (4)(b) above accordingly.5

(11) Any person mentioned in subsection (4)(b) above may, within 14 days after the 
issuing of the determination under subsection (10) above, appeal therefrom to 
the sheriff and if the sheriff determines that a certificate of discharge which has 
been refused should be granted he shall order the Accountant in Bankruptcy to 
grant it; and the sheriff clerk shall send a copy of the decree of the sheriff to the 10

Accountant in Bankruptcy.

(12) The decision of the sheriff in an appeal under subsection (7) or (11) above shall 
be final.

(13) The grant of a certificate of discharge under this section by the Accountant in 
Bankruptcy shall have the effect of discharging the interim trustee from all 15

liability (other than any liability arising from fraud) to the debtor, to the 
petitioner or to the creditors in respect of any act or omission of the interim 
trustee in exercising the functions conferred on him by this Act.

13B Termination of Accountant in Bankruptcy’s functions as interim trustee
where not appointed as trustee20

(1) This section applies where the Accountant in Bankruptcy is appointed as 
interim trustee under section 2(5) of this Act and the sheriff —

(a) awards sequestration and appoints another person as trustee under 
section 2(2A) of this Act; or

(b) refuses to award sequestration.25

(2) Where the sheriff awards sequestration and appoints another person as trustee, 
the Accountant in Bankruptcy shall hand over to the trustee everything in his 
possession which relates to the sequestration and shall thereupon cease to act in 
the sequestration.

(3) The sheriff may make such order in relation to liability for the outlays and 30

remuneration of the Accountant in Bankruptcy as may be appropriate.

(4) Within 3 months of the sheriff awarding or, as the case may be, refusing to 
award sequestration, the Accountant in Bankruptcy shall—

(a) send to the debtor and the petitioner—

(i) his accounts of his intromissions (if any) with the debtor’s estate; 35

(ii) a determination of his fees and outlays calculated in accordance 
with regulations made under section 69A of this Act; and

(iii) the notice mentioned in subsection (5) below; and

(b) in a case where sequestration is awarded, send a copy of his accounts, 
the claim and the notice to all creditors known to him.40

(5) The notice referred to in subsection (4)(a)(iii) above is a notice in writing 
stating—
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(a) that the Accountant in Bankruptcy has commenced procedure under this 
Act leading to discharge in respect of his actings as interim trustee; and

(b) that an appeal may be made to the sheriff under subsection (7) below. 

(6) The Accountant in Bankruptcy shall, unless the sheriff refuses to award 
sequestration, insert a copy of the accounts and the determination in the 5

sederunt book. 

(7) The debtor, the petitioner and any creditor may, within 14 days after the 
sending of the notice under subsection (4)(a)(iii) or, as the case may be, 
subsection (4)(b) above, appeal to the sheriff against—

(a) the determination of the Accountant in Bankruptcy mentioned in 10

subsection (4)(a)(ii) above;

(b) the discharge of the Accountant in Bankruptcy in respect of his actings 
as interim trustee; 

(c) both such determination and discharge,

and if the sheriff determines that a certificate of discharge which has been 15

refused should be granted he shall order the Accountant in Bankruptcy to grant 
it; and the sheriff clerk shall send a copy of the decree of the sheriff to the 
Accountant in Bankruptcy.

(8) The decision of the sheriff in an appeal under subsection (7) above shall be 
final.20

(9) Where—

(a) the requirements of this section have been complied with; and

(b) no appeal is made to the sheriff under subsection (7) above or such an 
appeal is made but is refused as regards the discharge of the Accountant 
in Bankruptcy,25

the Accountant in Bankruptcy shall be discharged from all liability (other than 
any liability arising from fraud) to the debtor, to the petitioner or to the 
creditors in respect of any act or omission of the Accountant in Bankruptcy in 
exercising the functions of interim trustee conferred on him by this Act.”.

11 Statutory meeting and election of trustee30

(1) Section 21 of the 1985 Act (requirement to call statutory meeting) is repealed.

(2) In section 21A of that Act (calling of statutory meeting where interim trustee is 
Accountant in Bankruptcy)—

(a) in subsection (1), the words from “where” to “Bankruptcy”, are repealed; and

(b) the heading to that section becomes “Calling of statutory meeting”.35

(3) The heading to section 23 of that Act becomes “Proceedings at statutory meeting before 
trustee vote”.

(4) In section 24 of that Act (election of permanent trustee)—

(a) in subsection (1), for the words “the election of the permanent trustee” substitute 
“a vote at which they shall—40
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(a) confirm the appointment of the trustee appointed under section 2 of this 
Act (referred to in this section and in sections 25 to 27 of this Act as the 
“original trustee”); or

(b) elect another person as the trustee in the sequestration (referred to in this 
section and in sections 13 and 25 to 29 of this Act as the “replacement 5

trustee”),

such a vote being referred to in this Act as a “trustee vote”.”; and

(b) the heading to that section becomes “Trustee vote”.

(5) In section 25 of that Act (confirmation of permanent trustee)—

(a) before subsection (1) insert—10

“(A1) This section applies where a replacement trustee is elected by virtue of a 
trustee vote.”; and

(b) the heading to that section becomes “Appointment of replacement trustee”.

(6) Schedule 2 to that Act (adaptation of procedure etc. where permanent trustee not 
elected) is repealed.15

12 Replacement of trustee acting in more than one sequestration

After section 28 of the 1985 Act, insert—

“28A Replacement of trustee acting in more than one sequestration

(1) This section applies where a trustee acting as such in two or more 
sequestrations—20

(a) dies; or

(b) ceases to be qualified to continue to act as trustee by virtue of section 
24(2) of this Act.

(2) The Accountant in Bankruptcy may, by a single petition to the Court of 
Session, apply—25

(a) in a case where subsection (1)(b) above applies, for the removal of the 
trustee from office in each sequestration in which he has so ceased to be 
qualified; and 

(b) for the appointment of—

(i) the Accountant in Bankruptcy; or30

(ii) such person as may be nominated by the Accountant in 
Bankruptcy (being a person who is not ineligible for election as 
replacement trustee under section 24(2) of this Act) if that person 
consents to the nomination,

as the trustee in each sequestration in which the trustee was acting.35

(3) The procedure in a petition under subsection (2) above shall be as the Court of 
Session may, by act of sederunt, prescribe.

(4) An act of sederunt made under subsection (3) above may, in particular, make 
provision as to the intimation to each sheriff who awarded sequestration of the 
appointment by the Court of Session of a trustee in that sequestration.”.40
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13 Requirement to hold money in interest bearing account

In section 43 of the 1985 Act (money received by permanent trustee) —

(a) in subsection (1)—

(i) for “subsection (2)” substitute “subsections (1A) and (2)”; and

(ii) after “an” insert “interest-bearing account in an”; and5

(b) after subsection (1), insert—

“(1A) In any case where the Accountant in Bankruptcy is the trustee, subject to 
subsection (2) below, all money received by the Accountant in Bankruptcy in 
the exercise of his functions as trustee shall be deposited by him in an interest 
bearing account in the name of the debtor’s estate or in the name of the 10

Scottish Ministers in an appropriate bank or institution.”.

Debtor applications

14 Debtor applications

(1) In section 1A of the 1985 Act (supervisory functions of the Accountant in Bankruptcy), 
in subsection (1), after paragraph (a), insert—15

“(aa) the determination of debtor applications;”.

(2) In section 2 of that Act (appointment and functions of interim trustee), after subsection 
(1), insert—

“(1A) Where the Accountant in Bankruptcy awards sequestration of the debtor’s 
estate and the debtor application—20

(a) nominates a person to be the trustee;

(b) states that the person satisfies the conditions mentioned in subsection (3) 
below; and

(c) has annexed to it a copy of the undertaking mentioned in subsection 
(3)(c) below,25

the Accountant in Bankruptcy may, if it appears to him that the person satisfies 
those conditions, appoint that person to be the trustee in the sequestration.

(1B) Where the Accountant in Bankruptcy awards sequestration of the debtor’s 
estate and does not appoint a person to be the trustee in pursuance of 
subsection (1A) above, the Accountant in Bankruptcy shall be deemed to be 30

appointed to be the trustee in the sequestration.”.

(3) In section 5 of that Act (sequestration of the estate of living or deceased debtor)—

(a) for subsection (2) substitute—

“(2) The sequestration of the estate of a living debtor shall be—

(a) by debtor application made by the debtor, if either subsection (2A) or 35

(2B) below applies to the debtor; or

(b) on the petition of—

(i) subject to subsection (2D) below, a qualified creditor or qualified 
creditors, if the debtor is apparently insolvent;

(ii) a temporary administrator;40

23



16 Bankruptcy and Diligence etc. (Scotland) Bill
Part 1—Bankruptcy

(iii) a member State liquidator appointed in main proceedings; or

(iv) the trustee acting under a trust deed if, and only if, one or more of 
the conditions in subsection (2C) below is satisfied.”; and

(b) after subsection (4A), insert—

“(4B) A debtor application shall—5

(a) be made to the Accountant in Bankruptcy; and

(b) be in such form as may be prescribed.

(4C) The Scottish Ministers may, by regulations, make provision—

(a) in relation to the procedure to be followed in a debtor application (in so 
far as not provided for in this Act);10

(b) prescribing the form of any document that may be required for the 
purposes of making a debtor application; and 

(c) prescribing the fees and charges which may be levied by the Accountant 
in Bankruptcy in relation to debtor applications.”.

(4) In section 6 of that Act (sequestration of other estates)—15

(a) in subsection (3), for the words from “on” to the end of that subsection 
substitute—

“(a) by debtor application made by a majority of trustees, with the 
concurrence of a qualified creditor or qualified creditors; or

(b) on the petition of—20

(i) a temporary administrator;

(ii) a member State liquidator appointed in main proceedings; or

(iii) a qualified creditor or qualified creditors, if the trustees as such are 
apparently insolvent.”; 

(b) in subsection (4), for the words from “on” to the end of that subsection 25

substitute—

“(a) by debtor application made by the partnership—

(i) if the partnership is apparently insolvent; or

(ii) in any other case, with the concurrence of a qualified creditor or 
qualified creditors; or30

(b) on the petition of —

(i) a temporary administrator;

(ii) a member State liquidator appointed in main proceedings;

(iii) a trustee acting under a trust deed; or

(iv) a qualified creditor or qualified creditors, if the partnership is 35

apparently insolvent.”; and

(c) in subsection (6), for the words from “on” to the end of that subsection 
substitute—
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“(a) by debtor application made by a person authorised to act on behalf of the 
body, with the concurrence of a qualified creditor or qualified creditors; 
or

(b) on the petition of —

(i) a temporary administrator;5

(ii) a member State liquidator appointed in main proceedings; or

(iii) a qualified creditor or qualified creditors, if the body is apparently 
insolvent.”.

(5) After section 6A of that Act, insert—

“6B Debtor application: provision of information10

(1) Where a debtor application is made, the debtor shall state in the application—

(a) whether or not the debtor’s centre of main interests is situated—

(i) in the United Kingdom; or

(ii) in another member State; and

(b) whether not the debtor possesses an establishment—15

(i) in the United Kingdom; or

(ii) in any other member State.

(2) If, to the debtor’s knowledge, there is a member State liquidator appointed in 
main proceedings in relation to the debtor, the debtor shall, as soon as 
reasonably practicable, send a copy of the debtor application to that member 20

State liquidator.”.

(6) After section 8 of that Act, insert—

“8A Further provisions relating to debtor applications

(1) Subject to subsection (2) below, a debtor application may be made at any time.

(2) A debtor application made in relation to the estate of a limited partnership may 25

be made within such time as may be prescribed.

(3) The making of, or the concurring in, a debtor application shall bar the effect of 
any enactment or rule of law relating to the limitation of actions.

(4) Where, before sequestration is awarded, it becomes apparent that a creditor 
concurring in a debtor application was ineligible to so concur the Accountant 30

in Bankruptcy shall withdraw him from the application but another creditor 
may concur in the place of the ineligible creditor and that other creditor shall 
notify the Accountant in Bankruptcy of that fact.”.

(7) In section 9 of that Act (jurisdiction)—

(a) in subsection (1), at the beginning insert “Where a petition is presented for the 35

sequestration of an estate,”;

(b) after subsection (1), insert—

“(1A) The Accountant in Bankruptcy may determine a debtor application for the 
sequestration of the estate of a living debtor if the debtor had an established 
place of business in Scotland, or was habitually resident there, at the relevant 40

time.”;
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(c) in subsection (2), at the beginning insert “Where a petition is presented for the 
sequestration of an estate,”; and

(d) after subsection (2), insert—

“(2A) The Accountant in Bankruptcy may determine a debtor application for the 
sequestration of the estate of any entity which may be sequestrated by virtue of 5

section 6 of this Act, if the entity—

(a) had an established place of business in Scotland at the relevant time; or

(b) was constituted or formed under Scots law, and at any time carried on 
business in Scotland.”.

(8) In section 12 of that Act (when sequestration is awarded), in subsection (1), for the 10

words from “petition”, where it first occurs, to the end of paragraph (a), substitute 
“debtor application is made, the Accountant in Bankruptcy shall award sequestration 
forthwith if he is satisfied—

(a) that the application has been made in accordance with the provisions of 
this Act and any provisions made under this Act;”.15

Jurisdiction

15 Sequestration proceedings to be competent only before sheriff

(1) In section 9 of the 1985 Act (jurisdiction)—

(a) in subsection (1)—

(i) for “Court of Session” substitute “sheriff”; and20

(ii) for “Scotland” substitute “the sheriffdom”;

(b) in subsection (2)—

(i) for “Court of Session” substitute “sheriff”; and

(ii) for “Scotland”, in both places where it occurs, substitute “the sheriffdom”;

(c) in subsection (3), for “Court of Session” substitute “sheriff”; and25

(d) subsection (4) is repealed.

(2) In section 15 of that Act (further provisions relating to award of sequestration)—

(a) subsection (1) is repealed;

(b) in subsection (2)—

(i) for “Court of Session” substitute “sheriff”;30

(ii) for “it”, where it first occurs, substitute “him and subject to subsection (2A) 
below”; and

(iii) the words from “from” to “remitted” are repealed; 

(c) after subsection (2), insert—

“(2A) The debtor may, with leave of the sheriff, appeal to the sheriff principal against 35

a transfer under subsection (2) above.”;

(d) in subsection (3), for “court” substitute “sheriff”; and

(e) in subsection (5), for “clerk of the court” substitute “sheriff clerk”.
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(3) In section 16 of that Act (petitions for recall)—

(a) in subsection (1), for “Court of Session” substitute “sheriff”; and

(b) after that subsection, insert—

“(1A) In this section and section 17 of this Act, in a case where sequestration was 
awarded on a debtor application, “sheriff” means the sheriff who would, under 5

section 9 of this Act, have had jurisdiction in respect of a petition for 
sequestration of the debtor’s estate.”.

(4) In section 17 of that Act (recall)—

(a) in subsection (1)—

(i) for “Court of Session” substitute “sheriff”; and10

(ii) for “it”, in the first and third places where it occurs, substitute “he”;

(b) in subsection (2)—

(i) for “Court” substitute “sheriff”; and

(ii) for “it” substitute “he”;

(c) in subsection (3)—15

(i) for “Court” substitute “sheriff”; and

(ii) in paragraph (c), for “it” substitute “he”;

(d) in subsection (6)—

(i) for “Court” substitute “sheriff”; and

(ii) for “it”, in the second and third places where it occurs, substitute “he”;20

(e) in subsection (7)—

(i) for “Court” substitute “sheriff”; and

(ii) for “it” substitute “he”; and

(f) in subsection (8), for “clerk of the court” substitute “sheriff clerk”.

Income received by debtor after sequestration25

16 Income received by debtor after sequestration

(1) Section 32 of the 1985 Act (vesting of estate and dealings of debtor after sequestration) 
is amended as follows.

(2) After subsection (2), insert—

“(2WA) No application may be made under subsection (2) above after the date on 30

which the debtor’s discharge becomes effective.

(2XA) An order made by the sheriff under subsection (2) above shall specify the 
period during which it has effect and that period—

(a) may end after the date on which the debtor’s discharge becomes 
effective; and35

(b) shall end no later than 3 years after the date on which the order is made.
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(2YA) An order made by the sheriff under subsection (2) above may provide that a 
third person is to pay to the trustee a specified proportion of money due to the 
debtor by way of income.

(2ZA) If the debtor fails to comply with an order made under subsection (2) above, he 
shall be guilty of an offence and liable on summary conviction to a fine not 5

exceeding level 5 on the standard scale or to imprisonment for a term not 
exceeding 3 months or to both.”.

(3) After subsection (4), insert—

“(4A) Where no order has been made under subsection (2) above, a debtor may enter 
into an agreement in writing with the trustee which provides—10

(a) that the debtor is to pay to the trustee an amount equal to a specified part 
or proportion of his income; or

(b) that a third person is to pay to the trustee a specified proportion of money 
due to the debtor by way of income.

(4B) No agreement under subsection (4A) above may be entered into after the date 15

on which the debtor’s discharge becomes effective.

(4C) Subsection (2XA) above applies to agreements entered into under subsection 
(4A) above as it applies to orders made under subsection (2) above.

(4D) An agreement entered into under subsection (4A) above may be enforced as if 
it were an order made under subsection (2) above.20

(4E) An agreement entered into under subsection (4A) above may be varied—

(a) by written agreement between the parties; or

(b) by the sheriff, on an application made by the trustee, the debtor or any 
other interested person.

(4F) The sheriff—25

(a) may not vary an agreement entered into under subsection (4A) above so 
as to include provision of a kind which could not be included in an order 
made under subsection (2) above; and

(b) shall grant an application to vary such an agreement if and to the extent 
that the sheriff thinks variation is necessary to determine a suitable 30

amount to allow for the purposes specified in paragraphs (a) and (b) of 
subsection (2) above, being an amount which shall not be included in the 
amount to be paid to the trustee.

(4G) Where a third person pays a sum of money to the trustee under subsection 
(2YA) or (4A)(b) above, that person shall be discharged of any liability to the 35

debtor to the extent of the sum of money so paid.”.

(4) In section 55 of that Act (effect of discharge of debtor), after subsection (2)(e), insert—

“(f) any obligation to make payments imposed under section 32(2) or (4A)(a) 
of this Act.”.
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Debtor’s home and other heritable property

17 Debtor’s home and other heritable property

(1) After section 32(9) of the 1985 Act (circumstances where dealings with debtor not 
challengeable by permanent trustee), insert—

“(9A) Where the trustee has abandoned to the debtor any heritable property, notice in 5

writing of such abandonment given to the debtor by the trustee shall be 
sufficient evidence that the property is vested in the debtor.”. 

(2) After section 39 of that Act, insert—

“39A Debtor’s home ceasing to form part of sequestrated estate

(1) This section applies where a debtor’s sequestrated estate includes any right or 10

interest in the debtor’s family home.

(2) At the end of the period of 3 years beginning with the date of sequestration the 
right or interest mentioned in subsection (1) above shall—

(a) cease to form part of the debtor’s sequestrated estate; and

(b) be reinvested in the debtor (without disposition, conveyance, assignation 15

or other transfer).

(3) Subsection (2) above shall not apply if, during the period mentioned in that 
subsection—

(a) the trustee disposes of or otherwise realises the right or interest 
mentioned in subsection (1) above;20

(b) the trustee concludes missives for sale of the right or interest;

(c) the trustee sends a memorandum to the keeper of the register of 
inhibitions under section 14(4) of this Act;

(d) the trustee registers in the Land Register of Scotland or, as the case may 
be, records in the Register of Sasines a notice of title in relation to the 25

right or interest mentioned in subsection (1) above;

(e) the trustee commences proceedings—

(i) to obtain the authority of the sheriff under section 40(1)(b) of this 
Act to sell or dispose of the right or interest;

(ii) in an action for division and sale of the family home; or30

(iii) in an action for the purpose of obtaining vacant possession of the 
family home;

(f) the trustee and the debtor enter into an agreement such as is mentioned in 
subsection (5) below.

(4) The Scottish Ministers may, by regulations, modify paragraphs (a) to (f) of 35

subsection (3) above so as to—

(a) add or remove a matter; or

(b) vary any such matter,

referred to in that subsection.
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(5) The agreement referred to in subsection (3)(f) above is an agreement that the 
debtor shall incur a specified liability to his estate (with or without interest 
from the date of the agreement) in consideration of which the right or interest 
mentioned in subsection (1) above shall—

(a) cease to form part of the debtor’s sequestrated estate; and5

(b) be reinvested in the debtor (without disposition, conveyance, assignation 
or other transfer).

(6) If the debtor does not inform the trustee or the Accountant in Bankruptcy of his 
right or interest in the family home before the end of the period of 3 months 
beginning with the date of sequestration, the period of 3 years mentioned in 10

subsection (2) above—

(a) shall not begin with the date of sequestration; but

(b) shall begin with the date on which the trustee or the Accountant in 
Bankruptcy becomes aware of the debtor’s right or interest.

(7) The sheriff may, on the application of the trustee, substitute for the period of 3 15

years mentioned in subsection (2) above a longer period—

(a) in prescribed circumstances; and

(b) in such other circumstances as the sheriff thinks appropriate.

(8) The Scottish Ministers may, by regulations—

(a) make provision for this section to have effect with the substitution, in 20

such circumstances as the regulations may prescribe, of a shorter period 
for the period of 3 years mentioned in subsection (2) above;

(b) prescribe circumstances in which this section does not apply;

(c) prescribe circumstances in which a sheriff may disapply this section;

(d) make provision requiring the trustee to give notice that this section 25

applies or does not apply;

(e) make provision about compensation;

(f) make such provision as they consider necessary or expedient in 
consequence of regulations made under paragraphs (a) to (e) above. 

(9) In this section, “family home” has the same meaning as in section 40 of this 30

Act.”.

Protected trust deeds

18 Modification of provisions relating to protected trust deeds

(1) For paragraphs 5 to 13 of Schedule 5 to the 1985 Act (protected trusts deeds) 
substitute—35

“5 (1) The Scottish Ministers may by regulations make provision as to—

(a) the conditions which require to be fulfilled in order for a trust deed to be 
granted the status of a protected trust deed;

(b) the consequences of a trust deed being granted that status;
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(c) the rights of any creditor who does not accede to a trust deed which is 
granted protected status;

(d) the circumstances in which a debtor may bring to an end the operation of 
a trust deed in respect of which the conditions provided for under sub-
paragraph (a) are not fulfilled;5

(e) the administration of the trust under a protected trust deed (including 
provision about the remuneration payable to the trustee).

(2) Regulations under this paragraph may—

(a) make provision enabling applications to be made to the court;

(b) contain such amendments of this Act as appear to the Scottish Ministers 10

to be necessary in consequence of any other provision of the 
regulations.”.

(2) In section 73(1) of that Act (interpretation), for the definition of “protected trust deed” 
substitute—

““protected trust deed” means a trust deed which has been granted 15

protected status in accordance with regulations made under paragraph 5 
of Schedule 5 to this Act;”.

Modification of composition procedure

19 Modification of composition procedure

(1) Schedule 4 to the 1985 Act (discharge on composition) is amended as follows.20

(2) In paragraph 1(1), for “clerk issues the act and warrant to the permanent” substitute “ or, 
as the case may be, the Accountant in Bankruptcy appoints the”.

(3) In paragraph 4, for sub-paragraphs (c) and (d) substitute—

“(c) not later than 1 week after the date of publication of such notice, send to 
every creditor known to him—25

(i) a copy of the terms of offer; and

(ii) such other information as may be prescribed.”.

(4) For paragraphs 5 to 8, substitute—

“5 The notice mentioned in paragraph 4(b) of this Schedule shall be in the 
prescribed form and shall contain such information as may be prescribed.30

6 Where, within the period of 5 weeks beginning with the date of publication of 
the notice under paragraph 4(b) of this Schedule, the trustee has not received 
notification in writing from a majority in number or not less than one third in 
value of the creditors that they reject the offer of composition, the offer of 
composition shall be approved by the trustee.35

7 Where the trustee has received notification within the period and to the extent 
mentioned in paragraph 6 of this Schedule, the offer of composition shall be 
rejected by the trustee.

8 Any creditor who has been sent a copy of the terms of the offer as referred to in 
paragraph 4(c)(i) of this Schedule and who has not notified the trustee as 40

mentioned in paragraph 6 of this Schedule that he objects to the offer shall be 
treated for all purposes as if he had accepted the offer.
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8A(1) The Scottish Ministers may by regulations amend paragraphs 4 to 8 of this 
Schedule by replacing them, varying them or adding to or deleting anything 
from them.

(2) Regulations made under sub-paragraph (1) above may contain such 
amendments of this Act as appear to the Scottish Ministers to be necessary in 5

consequence of any amendment made by the regulations to the said paragraphs 
4 to 8.

8B(1) Where an offer of composition is approved, a creditor who has not been sent a 
copy of the terms of the offer as mentioned in paragraph 4(c)(i) of this 
Schedule or who has notified the trustee of his rejection of the offer as 10

mentioned in paragraph 6 of this Schedule may, not more than 28 days after the 
expiry of the period mentioned in said paragraph 6, appeal to the Accountant in 
Bankruptcy against such approval.

(2) In determining an appeal under sub-paragraph (1) above, the Accountant in 
Bankruptcy may—15

(a) approve or reject the offer of composition; and

(b) make such other determination in consequence of that approval or 
rejection as he thinks fit.”.

(5) In paragraph 9(3), for “paragraph 9(2) and (3) of Schedule 2 to” substitute “section 53A 
of”.20

(6) In paragraph 10—

(a) for “lodged with the sheriff clerk” substitute “sent to the Accountant in 
Bankruptcy”; and

(b) in sub-paragraph (a), for “permanent trustee” substitute “trustee (where he is not 
the Accountant in Bankruptcy)”. 25

(7) For paragraph 11, substitute—

“11 (1) Where the documents have been sent to the Accountant in Bankruptcy under 
paragraph 10 of this Schedule and either—

(a) the period mentioned in paragraph 8B(1) of this Schedule has expired; or

(b) the Accountant in Bankruptcy, in determining an appeal under said 30

paragraph 8B(1), has approved the offer of composition,

the Accountant in Bankruptcy shall grant the certificates of discharge referred 
to in sub-paragraph (2) below.

(2) Those certificates are—

(a) a certificate discharging the debtor; and35

(b) a certificate discharging the trustee.

(3) A certificate granted under sub-paragraph (1) above shall be in the prescribed 
form.

(4) The Accountant in Bankruptcy shall—

(a) send a certified copy of the certificate discharging the debtor to the 40

keeper of the register of inhibitions for recording in that register; and

(b)  insert a copy of that certificate in the sederunt book.”.
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(8) In paragraph 12, for “An order under paragraph 11” substitute “A certificate granted 
under paragraph 11(1)”.

(9) In paragraph 14—

(a) the words “the sheriff makes an order approving” are repealed; and

(b) after “composition”, where it first occurs, insert “is approved”.5

(10) In paragraph 16—

(a) in sub-paragraph (1), for the words from “an” to “effective” substitute “the 
granting of a certificate under paragraph 11(1) of this Schedule discharging the 
debtor”; and

(b) in sub-paragraph (2), for “an order under paragraph 11 above” substitute “the 10

granting of a certificate under paragraph 11(1) of this Schedule”.

(11) In paragraph 17(1)—

(a) the words from “Without” to “decrees,” are repealed; and

(b) for the words from “order” to “and”, where it first occurs, substitute “approval of 
the offer of composition and the granting of certificates”. 15

(12) In paragraph 18(1)—

(a) the words from “Without” to “decrees,” are repealed; and

(b) for “an order under paragraph 11” substitute “a certificate granted under 
paragraph 11(1)”.

(13) In paragraph 4 of Schedule 1 to that Act (determination of amount of creditor’s claim), 20

the words “by the sheriff” are repealed.

Status and powers of Accountant in Bankruptcy

20 Status of Accountant in Bankruptcy as officer of the court

In section 1 of the 1985 Act (Accountant in Bankruptcy), after subsection (1), insert—

“(1A) The Accountant in Bankruptcy shall be an officer of the court.”.25

21 Accountant in Bankruptcy’s power to investigate trustees under protected trust 
deeds

(1) In Schedule 5 to the 1985 Act (voluntary trust deeds for creditors), after paragraph 1, 
insert—

“Accountant in Bankruptcy’s power to carry out audit30

1A The Accountant in Bankruptcy may, at any time, audit the trustee’s accounts 
and fix his remuneration.”.

(2) In section 1A(1)(a) of that Act (supervision of persons by the Accountant in 
Bankruptcy), after sub-paragraph (ii), insert—

“(iia) trustees under protected trust deeds;”.35
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Offences

22 Modification of offences under section 67 of the 1985 Act

(1) Section 67 of the 1985 Act (general offences by debtor) is amended as follows.

(2) In subsection (2), after “conceals” insert “, disposes of”.

(3) Subsection (8) is repealed.5

(4) In subsection (9), for “to the extent of £100 (or such other sum as may be prescribed) or 
more” substitute—

“(a) to the extent of £500 (or such other sum as may be prescribed) or more; 
or

(b) of any amount, where, at the time of obtaining credit, the debtor has 10

debts amounting to £1,000 (or such other sum as may be prescribed) or 
more,”.

(5) After subsection (9), insert—

“(9A) For the purposes of calculating an amount of—

(a) credit mentioned in subsection (9) above; or 15

(b) debts mentioned in paragraph (b) of that subsection,

no account shall be taken of any credit obtained or, as the case may be, any 
liability for charges in respect of—

(i) any of the supplies mentioned in section 70(4) of this Act; and

(ii) any council tax within the meaning of section 99(1) of the Local 20

Government Finance Act 1992 (c.14).”.  

(6) In subsection (10)(a)—

(a) the word “or” after sub-paragraph (i) is repealed; 

(b) after sub-paragraph (ii) insert “; or

(iii) a person subject to a bankruptcy restrictions order made in 25

England or Wales,”; and

(c) for the word “either” substitute “each”.

(7) For subsection (10)(c) substitute—

“(c) the relevant information about the status of the debtor is the information 
that—30

(i) his estate has been sequestrated and that he has not been 
discharged;

(ii) he is an undischarged bankrupt in England and Wales or Northern 
Ireland; or

(iii) he is subject to a bankruptcy restrictions order made in England or 35

Wales,

as the case may be.”.

(8) After subsection (11) insert—
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“(11A)A person shall be guilty of an offence under subsection (1), (2), (4), (5), (6) or 
(7) above if that person does or, as the case may be, fails to do, in any place in 
England and Wales or Northern Ireland, anything which would, if done or, as 
the case may be, not done in Scotland, be an offence under the subsection in 
question.”.5

Miscellaneous and general

23 Creditor to provide debt advice and information package

In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor), 
after subsection (2C), insert—

“(2D) No petition may be presented under subsection (2)(b)(i) above unless the 10

qualified creditor has provided, by such time prior to the presentation of the 
petition as may be prescribed, the debtor with a debt advice and information 
package.

(2E) In subsection (2D) above, “debt advice and information package” means the 
debt advice and information package referred to in section 10(5) of the Debt 15

Arrangement and Attachment (Scotland) Act 2002 (asp 17).”.

24 Abolition of summary administration

(1) The following provisions of the 1985 Act are repealed.

(2) In section 21A of that Act (calling of statutory meeting where interim trustee is 
Accountant in Bankruptcy), in subsection (3)(b)—20

(a) sub-paragraph (ii); and 

(b) the word “and” immediately preceding that sub-paragraph.

(3) Section 23A of that Act (summary administration) and Schedule 2A to that Act.

(4) In section 24 of that Act (election of permanent trustee), subsections (3B), (4A) and (5).

(5) In section 25 of that Act (confirmation of permanent trustee), subsection (2A).25

25 Non-vested contingent interest reinvested in debtor

In  section 31 of the 1985 Act (vesting of estate at date of sequestration), after 
subsection (5), insert—

“(5A) Any non-vested contingent interest vested in the trustee by virtue of subsection 
(5) above shall, where it remains so vested in the trustee on the date on which 30

the debtor’s discharge becomes effective, be reinvested in the debtor as if an 
assignation of that interest had been executed by the trustee and intimation 
thereof made at that date.”.

26 Debtor’s requirement to give account of state of affairs

After section 43 of the 1985 Act, insert—35

“43A Debtor’s requirement to give account of state of affairs

(1) This section applies to a debtor who—

(a) has not been discharged under this Act; or
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(b) is subject to—

(i) an order made by the sheriff under subsection (2) of section 32 of 
this Act; or

(ii) an agreement entered into under subsection (4A) of that section.

(2) The trustee shall, at the end of—5

(a) the period of 6 months beginning with the date of sequestration; and

(b) each subsequent period of 6 months,

require the debtor to give an account in writing, in such form as may be 
prescribed, of his current state of affairs.”.

27 Restriction of debtor’s right to appeal under sections 49(6) and 53(6) of the 1985 10

Act

(1)  In section 49 of the 1985 Act (adjudication of claims)—

(a) in subsection (6), after “debtor” insert “(subject to subsection (6A) below)”; and

(b) after subsection (6), insert—

“(6A) A debtor may appeal under subsection (6) above if, and only if, he satisfies the 15

sheriff that he has, or is likely to have, a pecuniary interest in the outcome of 
the appeal.”.

(2) In section 53 of that Act (procedure after end of accounting period)—

(a) in subsection (6), after “debtor” insert “(subject to subsection (6A) below)”; and

(b) after subsection (6), insert—20

“(6A) A debtor may appeal under subsection (6) above if, and only if, he satisfies the 
Accountant in Bankruptcy or, as the case may be, the sheriff that he has, or is 
likely to have, a pecuniary interest in the outcome of the appeal.”.

28 Status of order on petition to convert protected trust deed into sequestration

After section 59C(2) of the 1985 Act (content of court order converting protected trust 25

deed into sequestration), insert—

“(2A) The provisions of this Act shall apply to an order made by the sheriff under 
subsection (1) above as if it was a determination by the Accountant in 
Bankruptcy of a debtor application under section 12(1) of this Act and in 
relation to which the member State liquidator was a concurring creditor.”.30

29 Treatment of student loans on sequestration

(1) In section 73B(12) of the Education (Scotland) Act 1980 (c.44) (power to make 
provision in relation to treatment of student loans upon discharge under the 1985 Act), 
after “receive,” insert “before, on or”.

(2) In paragraph 6 of Schedule 2 to the Education (Student Loans) Act 1990 (c.6) (treatment 35

of student loans on sequestration), which, notwithstanding its repeal by section 44 of 
and Schedule 4 to the Teaching and Higher Education Act 1998 (c.30), is saved by 
virtue of paragraph 3 of the Teaching and Higher Education Act 1998 (Commencement 
No. 2 and Transitional Provisions) Order 1998 (S.I. 1998 No. 2004)—
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(a) after “Where,” insert “before, on or”; and

(b) after “before” insert “, on”.

30 Minor and consequential amendments of the 1985 Act

Schedule 1 to this Act, which contains minor amendments of the 1985 Act and 
amendments of that Act consequential on the provisions of this Part, has effect.5

PART 2

FLOATING CHARGES

Registration and creation etc.

31 Register of Floating Charges

(1) The Keeper of the Registers of Scotland (in this Part, the “Keeper”) must establish and 10

maintain a register to be known as the Register of Floating Charges.

(2) The Keeper must accept an application for registration of—

(a) any document delivered to the Keeper in pursuance of section 32, 35, 36 or 37 of 
this Act; and

(b) any notice delivered to the Keeper in pursuance of section 33 of this Act, 15

provided that the application is accompanied by such information as the Keeper may 
require for the purposes of the registration.

(3) On receipt of such an application, the Keeper must note the date of receipt of the 
application; and, where the application is accepted by the Keeper, that date is to be 
treated for the purposes of this Part as the date of registration of the document or notice 20

to which the application relates.

(4) The Keeper must, after accepting such an application, complete registration by 
registering in the Register of Floating Charges the document or notice to which the 
application relates.

(5) The Keeper must—25

(a) make the Register of Floating Charges available for public inspection at all 
reasonable times;

(b) provide facilities for members of the public to obtain copies of the documents in 
the Register; and

(c) supply an extract of a document in the Register, certified as a true copy of the 30

original, to any person requesting it.

(6) An extract certified as mentioned in subsection (5)(c) above is sufficient evidence of the 
original.

(7) The Keeper may charge such fees—

(a) for registering a document or notice in the Register of Floating Charges; or 35

(b) in relation to anything done under subsection (5) above,

as the Scottish Ministers may by regulations prescribe.
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(8) The Scottish Ministers may by regulations make provision as to the form and manner in 
which the Register of Floating Charges is to be maintained.

32 Creation of floating charges

(1) It continues to be competent, for the purpose of securing any obligation to which this 
subsection applies, for a company to grant in favour of the creditor in the obligation a 5

charge (known as a “floating charge”) over all or any part of the property which may 
from time to time be comprised in the company’s property and undertaking.

(2) Subsection (1) above applies to any debt or other obligation incurred or to be incurred 
by, or binding upon, the company or any other person.

(3) From the coming into force of this section, a floating charge is (subject to section 33 of 10

this Act) created only when a document—

(a) granting a floating charge; and

(b) subscribed by the company granting the charge, 

is registered in the Register of Floating Charges.

33 Advance notice of floating charges15

(1) Where a company proposes to grant a floating charge, the company and the person in 
whose favour the charge is to be granted may apply to have joint notice of the proposed 
charge registered in the Register of Floating Charges.

(2) A notice under subsection (1) above must—

(a) be in such form; 20

(b) contain such particulars; and 

(c) be given in such manner,

as the Scottish Ministers may by regulations prescribe.

(3) Subsection (4) below applies where—

(a) a notice under subsection (1) above is registered in the Register of Floating 25

Charges; and

(b) within 21 days of the notice being so registered, a document—

(i) granting a floating charge conforming with the particulars contained in the 
notice; and 

(ii) subscribed by the company granting the charge,30

is registered in the Register of Floating Charges.

(4) Where this subsection applies, the floating charge so created is to be treated as having 
been created when the notice under subsection (1) above was so registered.

34 Ranking of floating charges

(1) Subject to subsections (4) to (6) below, and to any provision made under subsection (7)35

below, a floating charge—

(a) created on or after the coming into force of this section; and

(b) which has attached to all or any part of the property of a company,
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ranks as described in subsection (2) below.

(2) The floating charge referred to in subsection (1) above—

(a) ranks with—

(i) any other floating charge which has attached to that property or any part of 
it; or5

(ii) any fixed security over that property or any part of it,

according to date of creation; and

(b) ranks equally with any floating charge or fixed security referred to in paragraph 
(a) above which was created on the same date as the floating charge referred to in 
subsection (1) above.10

(3) For the purposes of subsection (2) above—

(a) the date of creation of a fixed security is the date on which the right to the security 
was constituted as a real right; and

(b) the date of creation of a floating charge subsisting before the coming into force of 
this section is the date on which the instrument creating the charge was executed 15

by the company granting the charge.

(4) Where all or any part of the property of a company is subject to both—

(a) a floating charge; and 

(b) a fixed security arising by operation of law, 

the fixed security has priority over the floating charge.20

(5) Where the holder of a floating charge over all or any part of the property of a company 
has received intimation in writing of the subsequent creation of—

(a) another floating charge over the same property or any part of it; or

(b) a fixed security over the same property or any part of it,

the priority of ranking of the first-mentioned charge is restricted to security for the 25

matters referred to in subsection (6) below.

(6) Those matters are—

(a) the present debt incurred (whenever payable);

(b) any future debt which, under the contract to which the charge relates, the holder is 
required to allow the debtor to incur;30

(c) any interest due or to become due on the debts referred to in paragraphs (a) and 
(b) above;

(d) any expenses or outlays which may be reasonably incurred by the holder; and

(e) in the case of a floating charge to secure a contingent liability (other than a 
liability arising under any further debts incurred from time to time), the maximum 35

sum to which the contingent liability is capable of amounting, whether or not it is 
contractually limited.

(7) The document granting a floating charge over all or any part of the property of a 
company may make provision regulating the order in which the charge ranks with any 
other floating charge or any fixed security (including a future floating charge or fixed 40

security) over that property or any part of it.
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(8) Where provision is made under subsection (7) above, the document granting the charge 
requires to be subscribed by the holder of any subsisting floating charge, or any 
subsisting fixed security, which would be adversely affected by the provision. 

(9) This section is subject to sections 175 and 176 (preferential debts in winding up) of the 
Insolvency Act 1986 (c.45).5

35 Assignation of floating charges

(1) A floating charge may be assigned (and the rights under it vested in the assignee) by the 
registration in the Register of Floating Charges of a document of assignation subscribed 
by the holder of the charge.

(2) An assignation under subsection (1) above may be in whole or to such extent as may be 10

specified in the document of assignation.

(3) This section is without prejudice to any other enactment, or any rule of law, by virtue of 
which a floating charge may be assigned.

36 Alteration of floating charges

(1) The terms of the document granting a floating charge may be altered, but only by a 15

document of alteration—

(a) subscribed by—

(i) the company which granted the charge; 

(ii) the holder of the charge; and 

(iii) the holder of any other subsisting floating charge, or any subsisting fixed 20

security, which would be adversely affected by the alteration, and

(b) registered in the Register of Floating Charges.

(2) But paragraph (a)(i) of subsection (1) above does not apply in respect of an alteration 
which—

(a) relates only to the ranking of the floating charge first-mentioned in that subsection 25

with any other floating charge or any fixed security; and 

(b) does not adversely affect the interests of the company which granted the charge.

(3) The granting, by the holder of a floating charge, of consent to the release from the 
charge of any of the property to which the charge relates is to be treated as constituting 
an alteration to the terms of the document granting the charge.30

37 Discharge of floating charges

(1) A floating charge may be discharged by the registration in the Register of Floating 
Charges of a document of discharge subscribed by the holder of the charge.

(2) A discharge under subsection (1) above may be in whole or to such extent as may be 
specified in the document of discharge.35

(3) This section is without prejudice to any other means by which a floating charge may be 
discharged or extinguished.
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38 Effect of floating charges on winding up

(1) Where a company goes into liquidation (within the meaning of section 247(2) of the 
Insolvency Act 1986 (c.45)), a floating charge created over property of the company 
attaches to the property to which it relates.

(2) The attachment of a floating charge to property under subsection (1) above is subject to 5

the rights of any person who—

(a) has effectually executed diligence on the property to which the charge relates or 
any part of it;

(b) holds over that property or any part of it a fixed security ranking in priority to the 
floating charge; or10

(c) holds over that property or any part of it another floating charge so ranking.

(3) Interest accrues in respect of a floating charge which has attached to property until 
payment is made of any sum due under the charge.

(4) Part IV, except section 185, of the Insolvency Act 1986 has (subject to subsection (1)
above) effect in relation to a floating charge as if the charge were a fixed security over 15

the property to which it has attached in respect of the principal of the debt or obligation 
to which it relates and any interest due or to become due on it.

(5) Subsections (1) to (4) above do not affect the operation of—

(a) sections 53(7) and 54(6) (attachment of floating charge on appointment of 
receiver) of the Insolvency Act 1986; or 20

(b) sections 175 and 176 (payment of preferential debts in winding up) of that Act.

39 Repeals, savings and transitional arrangements

(1) Part XVIII (floating charges: Scotland) of the Companies Act 1985 (c.6) is repealed.

(2) Nothing in this Part (except section 34 so far as it concerns the ranking of floating 
charges subsisting immediately before the coming into force of this section) affects the 25

validity or operation of floating charges subsisting before the coming into force of this 
section.

(3) So, despite the repeal of Chapters I and III of Part XVIII of that Act by subsection (1)
above, the provisions of those Chapters are to be treated as having effect for the 
purposes of floating charges subsisting immediately before the coming into force of this 30

section.

(4) In particular—

(a) floating charges subsisting immediately before the coming into force of this 
section rank with each other as they ranked with each other in accordance with 
section 464 of the Companies Act 1985 immediately before that section was 35

repealed by subsection (1) above; and

(b) a floating charge subsisting immediately before the coming into force of this 
section ranks with a fixed security so subsisting as it ranked with the security in 
accordance with section 464 of the Companies Act 1985 immediately before that 
section was repealed by subsection (1) above.40
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40 Interpretation

In this Part—

“company” means an incorporated company (whether or not a company within the 
meaning of the Companies Act 1985 (c.6));

“fixed security”, in relation to any property of a company, means any security 5

(other than a floating charge or a charge having the character of a floating charge) 
which on the winding up of the company in Scotland would be treated as an 
effective security over that property including, in particular, a heritable security 
(within the meaning of section 9(8) of the Conveyancing and Feudal Reform 
(Scotland) Act 1970 (c.35)).10

Related further provision

41 Formalities as to documents

(1) In section 6 (registration of documents) of the Requirements of Writing (Scotland) Act 
1995 (c.7), after subsection (1)(a), insert—

“(aa) to register a document in the Register of Floating Charges;”.15

(2) In section 46 (extract decree of reduction to be recorded) of the Conveyancing 
(Scotland) Act 1924 (c.27)—

(a) in subsection (2), for the words “This section” substitute “Subsection (1) above”; 
and

(b) after subsection (2), insert—20

“(3) This section shall apply in relation to a document registered in the Register of 
Floating Charges as regards a floating charge as it applies in relation to a deed 
or other document recorded in the Register of Sasines as regards a heritable 
security (and the references to recording are to be read accordingly).”.

(3) In section 8 (rectification of defectively expressed documents) of the Law Reform 25

(Miscellaneous Provisions) (Scotland) Act 1985 (c.73), after subsection (5), insert—

“(5A) Subsection (5) above applies in relation to document registered in the Register 
of Floating Charges as it applies in relation to a document recorded in the 
Register of Sasines (and the references to recording are to be read 
accordingly).”.30

42 Industrial and provident societies

(1) For section 3 (application to registered societies of provisions relating to floating 
charges) of the Industrial and Provident Societies Act 1967 (c.48) substitute—

“3 Application to registered societies of provisions relating to floating charges

(1) The provisions of Part 2 of the Bankruptcy and Diligence etc. (Scotland) Act 35

2005 (asp 00) (in this section referred to as the “relevant provisions”) shall 
apply to a registered society as they apply to an incorporated company.

(2) Where, in the case of a registered society—

(a) there are in existence—

(i) a floating charge created under the relevant provisions (as applied 40

by this section), and
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(ii) an agricultural charge created under Part II of the Agricultural 
Credits (Scotland) Act 1929 (c.13), and

(b) any assets of the society are subject to both charges, 

sections 34(1) to (3) and 38(2)(c) of the Bankruptcy and Diligence etc. 
(Scotland) Act 2005 shall have effect for the purposes of determining the 5

ranking with one another of those charges as if the agricultural charge were a 
floating charge created under the relevant provisions on the date of creation of 
the agricultural charge.”.

(2) Section 4 (filing of information relating to charges) of that Act is repealed.

(3) In section 5 (supplemental provisions) of that Act—10

(a) for paragraph (b) of subsection (1) substitute—

“(b) any security, except a floating charge, granted by a registered society 
over any of its assets,”; and

(b) the references to section 4 of that Act are to be treated as references to that section 
as it had effect immediately before its repeal by subsection (2) above.15

PART 3

ENFORCEMENT

Scottish Civil Enforcement Commission

43 Scottish Civil Enforcement Commission

(1) There is established a body corporate to be known as the Scottish Civil Enforcement 20

Commission (in this Act, the “Commission”) having the functions conferred on it by 
virtue of this Act and any other enactment.

(2) The Commission must, in the exercise of its functions, act—

(a) in a manner that encourages equal opportunities and in particular the observance 
of the equal opportunity requirements; and25

(b) in accordance with any directions given to it by the Scottish Ministers.

(3) In subsection (2)(a) above, “equal opportunities” and “equal opportunity requirements” 
have the same meanings as in Section L2 of Part II of Schedule 5 to the Scotland Act 
1998 (c.46).

(4) The Scottish Ministers may, by regulations—30

(a) confer functions on; 

(b) remove functions from; or

(c) otherwise modify the functions of,

the Commission.

(5) Regulations made under subsection (4) above may—35

(a) transfer a function to the Commission which is conferred on another person by 
virtue of any other enactment; and

(b) make such modifications to any other enactment which the Scottish Ministers 
consider necessary or expedient in consequence of transferring the function.
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(6) The Advisory Council on Messengers-at-Arms and Sheriff Officers is abolished. 

(7) Schedule 2 to this Act makes further provision about the Commission.

44 Information and annual report

(1) The Commission must provide the Scottish Ministers with information relating to the 
exercise of the Commission’s functions as the Scottish Ministers consider appropriate.5

(2) The Commission must prepare a report on its activities during the whole of each 
financial year as soon as practicable after the end of the period to which the report 
relates.

(3) A report prepared under subsection (2) above—

(a) must include a statement of accounts, prepared in accordance with paragraph 2910

of schedule 2 to this Act, for the period to which the report relates; and

(b) may include a statistical analysis of the performance by messengers of court of 
their functions during the period to which the report relates or any other period 
specified by the Commission in the report.

(4) The Commission may, in preparing the report under subsection (2) above, require a 15

messenger of court to provide any information it considers necessary or proper for the 
purposes of preparing the report.

(5) The Commission must—

(a) send a copy of each report prepared under subsection (2) above to the Scottish 
Ministers; and20

(b) publish the report.

(6) The Scottish Ministers must lay a copy of a report sent to them under subsection (5)(a)
above before the Scottish Parliament.

45 Publication of guidance and other information

(1) The Commission may—25

(a) prepare and publish information and other materials; and

(b) carry on any other activities,

that it considers appropriate for the purposes of informing and educating the public 
about the matters mentioned in subsection (2) below.

(2) Those matters are—30

(a) the Commission’s functions;

(b) the functions of messengers of court; and

(c) the law of and procedures relating to diligence.

46 Published information not to enable identification

Information—35

(a) contained in a report prepared under section 44(2); or

(b) published under section 45(1),
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of this Act must not be in a form which identifies or enables the identification of 
messengers of court or persons against whom diligence has been executed.

47 Register of messengers of court

(1) The Commission must keep a register of messengers of court, which is to be open to 
public inspection at reasonable times determined by the Commission.5

(2) The Commission may make rules—

(a) prescribing the particulars and other information to be recorded in the register;

(b) regulating the procedure by which a messenger of court must intimate such 
particulars and other information to the Commission;

(c) requiring the notification to the Commission of changes in the particulars and 10

other information.

48 Code of practice

(1) The Commission must prepare and publish a code of practice in relation to the exercise 
of the functions of messengers of court.

(2) The Commission may—15

(a) revise the whole or any part of a code published under this section; and

(b) publish the revised code.

(3) The Commission must send a copy of each code of practice published under this section 
to—

(a) the Scottish Ministers; and20

(b) the professional association.

(4) The Scottish Ministers must lay a copy of a code of practice sent to them under 
subsection (3) above before the Scottish Parliament.

49 Publication of information relating to debt collection

(1) The Commission may publish information and other materials for the purposes of—25

(a) promoting good practice in; and

(b) informing the public about,

informal debt collection.

(2) Information published under subsection (1) above may take the form of—

(a) a code of practice for persons undertaking informal debt collection; or30

(b) guidance for those persons.

(3) In this section, “informal debt collection” means the collection of a debt which is not 
constituted by a decree or document of debt or, where it is so constituted, by methods 
other than diligence.

(4) In subsection (3) above, “decree” and “document of debt” have the meanings given by 35

section 199 of this Act.
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50 Electronic publication

In this Part, references to “publishing” include publishing by electronic means and 
cognate expressions are to be construed accordingly.

Messengers of court

51 Messenger of court5

(1) There is established an office to be known as messenger of court and any person who 
holds a commission as messenger has the functions conferred by virtue of this Act and 
any other enactment.

(2) A messenger of court who holds a commission granted under section 52(1) of this Act 
may carry out those functions in the whole of Scotland.10

(3) Subject to section 54(2) of this Act, any person who wishes to be a messenger of court 
must apply to the Commission.

52 Appointment of messenger of court

(1) Where the Commission is satisfied—

(a) that a person who applies to it is a fit and proper person to be appointed as a 15

messenger of court; and

(b) having regard to—

(i) the number of persons already holding commission as messengers of court; 
and

(ii) any other matters the Commission considers relevant, 20

that the appointment is appropriate,

the Commission must, subject to section 56(3) of this Act, grant that person a 
commission as a messenger of court. 

(2) The Commission must, on granting a commission under subsection (1) above, issue an 
official identity card, in a form determined by the Commission, to the messenger of 25

court.

(3) A messenger of court carrying out a messenger’s functions must, on being requested to 
do so, exhibit the official identity card issued under subsection (2) above.

(4) The Commission may make rules about—

(a) the procedure for applications for a commission as a messenger of court;30

(b) the qualifications that a person must have before that person may be granted a 
commission under subsection (1) above;

(c) the examinations that a person may be required to undertake in pursuance of a 
qualification prescribed by rules made under paragraph (b) above;

(d) the training that a person must undertake before that person may be granted a 35

commission; and

(e) any other matters in relation to applications as it considers appropriate.
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53 Annual fee

(1) The Commission may make rules requiring every messenger of court holding a 
commission to pay an annual fee to the Commission.

(2) Rules made under subsection (1) above may include provision—

(a) specifying the date by which the fee must be paid each year;5

(b) specifying the manner in which it must be paid; and

(c) about any other matters in relation to the fee that the Commission considers 
appropriate.

(3) Anything done by the Commission under this section must be approved by the Scottish 
Ministers.10

Abolition of offices of messenger-at-arms and sheriff officer

54 Abolition of offices of messenger-at-arms and sheriff officer

(1) The offices of messenger-at-arms and sheriff officer are abolished.

(2) Any person who, immediately before the day on which this section comes into force, 
holds a commission as a messenger-at-arms or sheriff officer is deemed, from that day, 15

to hold a commission as a messenger of court as if granted under section 52(1) of this 
Act.

(3) Notwithstanding subsection (1) above and subject to subsection (4) below, a messenger 
of court may carry out any function which, under any rule of law, it was competent for a 
messenger-at-arms or sheriff officer to carry out.20

(4) Subsection (3) above applies only in so far as the function is not inconsistent with any 
provision of this Act or any other enactment.

(5) References in any enactment (other than the references in the enactments mentioned in 
subsection (6) below) to—

(a) a “messenger-at-arms”;25

(b) a “sheriff officer”; and

(c) an “officer of court”,

are to be construed as references to a messenger of court.

(6) Those enactments are—

(a) section 18 of the Confirmation of Executors (Scotland) Act 1858 (c.56) (power to 30

make Acts of Sederunt for the purposes of the Act);

(b) section 13 of the Heritable Securities (Scotland) Act 1894 (c.44) (trustees or 
others to have powers conferred by the Act where debtor incapacitated);

(c) section 18(1) of the Company Directors Disqualification Act 1986 (c.46) 
(Secretary of State’s power to require particulars of disqualification orders or 35

undertakings); and

(d) section 127(1) of the Criminal Procedure (Scotland) Act 1995 (c.46) (Clerk of 
Justiciary to furnish forms etc. relating to appeals).
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Regulation of messengers of court

55 Regulation of messengers of court

(1) The Scottish Ministers may, by regulations—

(a) confer functions on; 

(b) remove functions from; or5

(c) otherwise modify the functions of,

messengers of court.

(2) The Scottish Ministers may, by regulations—

(a) prescribe the types of business association which messengers of court may form in 
order to carry out their functions;10

(b) make provision about the ownership, membership, management and control of 
those business associations;

(c) prescribe conditions which must be satisfied by those business associations;

(d) make provision regulating the fees and charges which may be levied by a 
messenger of court in the performance of the messenger’s functions. 15

(3) Before making regulations under subsection (1) or (2) above, the Scottish Ministers 
must consult the Commission.

(4) The Commission may make rules—

(a) regulating, without prejudice to sections 58 to 63 of this Act, the conduct of 
messengers of court;20

(b) prohibiting the undertaking by messengers of court of activities which appear to 
the Commission to be incompatible with their functions;

(c) permitting, subject to any conditions the Commission provides for in the rules, the 
undertaking by messengers of court for remuneration of activities, not appearing 
to the Commission to be incompatible with their functions;25

(d) which make provision—

(i) about the accounts and finances of messengers of court, including the 
keeping and auditing of messengers’ accounts;

(ii) for the keeping of records by messengers of court and the inspection of 
those records; and30

(iii) about the finding of caution by messengers of court; and

(e) regulating other matters in relation to messengers of court that the Commission 
considers appropriate.

(5) A messenger of court must not undertake any activity which is—

(a) not connected with the messenger’s functions; and35

(b) not prohibited or permitted by rules made under subsection (4)(b) or (c) above, 

for remuneration unless the messenger obtains the permission of the Commission.

(6) The Commission must not withhold permission under subsection (5) above unless it 
appears to the Commission that the undertaking by the messenger of court of the activity 
would be incompatible with the messenger’s functions.40
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(7) The Commission may attach conditions to any permission granted under subsection (5)
above.

56 Messengers of court’s professional association

(1) The Scottish Ministers, by regulations—

(a) must designate an association as the professional association for messengers of 5

court (in this Part, the “professional association”); and

(b) may make provision in relation to the functions, constitution and procedures of the 
professional association.

(2) The Scottish Ministers may not make regulations under subsection (1) above without 
first consulting—10

(a) the Commission;

(b) representatives of the professional association or, as the case may be, proposed 
professional association; and

(c) such other bodies or persons who appear to the Scottish Ministers to have an 
interest.15

(3) A person may not hold a commission as a messenger of court unless that person is a 
member of the professional association. 

Investigation of messengers of court

57 Inspection of messenger of court

(1) The Commission may appoint a person to inspect the work or particular aspects of the 20

work of a messenger of court.

(2) A person appointed under subsection (1) above must, if required to do so by the 
Commission, inquire into any activities undertaken for remuneration by the messenger 
of court.

(3) A person appointed under subsection (1) above must submit a report of the inspection 25

and of any inquiry under subsection (2) above to the Commission.

(4) The Commission must pay a person appointed under subsection (1) above—

(a) a fee, unless the person is employed in the civil service and the person carries out 
the inspection in that person’s capacity as a civil servant; and

(b) any outlays reasonably incurred by the person,30

in connection with an inspection, inquiry and report under this section.

58 Investigation of alleged misconduct by messenger of court

(1) This section applies where—

(a) a person appointed under section 57(1) of this Act submits a report to the 
Commission disclosing that a messenger of court may have been guilty of 35

misconduct;

(b) a sheriff or a Senator of the College of Justice makes a report to the Commission 
alleging misconduct by a messenger of court;
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(c) any other person complains to the Commission alleging such misconduct; or

(d) the Commission otherwise has reason to believe that a messenger of court may 
have been guilty of misconduct.

(2) The Commission may disregard a report or complaint under subsection (1) above if the 
Commission considers it to be frivolous or vexatious.5

(3) The Commission, after giving the messenger of court an opportunity to admit or deny 
the misconduct or to give an explanation of the matter, may appoint a person to 
investigate the matter.

(4) But the Commission may not appoint a person under subsection (3) above if the 
messenger of court—10

(a) admits the misconduct in writing; or

(b) gives a satisfactory explanation of the matter.

(5) The person appointed under subsection (3) above, after carrying out the investigation—

(a) must report to the Commission; and

(b) may, if of the opinion that there is—15

(i) a probable case of misconduct; and 

(ii) evidence sufficient to justify disciplinary proceedings,

make a recommendation that the matter be referred to the disciplinary committee 
of the Commission (in this Part, the “disciplinary committee”).

(6) The Commission must, where it receives a recommendation under subsection (5)(b)20

above, refer the matter to the disciplinary committee to be dealt with under section 61 of 
this Act.

(7) The Commission must pay the person appointed under subsection (3) above—

(a) a fee, unless the person is employed in the civil service and the person carries out 
the investigation in that person’s capacity as a civil servant; and 25

(b) any outlays reasonably incurred by the person, 

in connection with an investigation under this section and any hearing under section 61
of this Act.

(8) In a case to which subsection (1)(a) above applies, the person appointed under 
subsection (3) above may be the same person as was appointed under section 57(1) of 30

this Act.

(9) In this Part, “misconduct” includes—

(a) conduct tending to bring the office of messenger of court into disrepute;

(b) failure to comply with a requirement imposed under section 44(4) of this Act; and

(c) where a fee is due by virtue of rules made under subsection (1) of section 53 of 35

this Act and a date has been specified by rules made under subsection (2)(a) of 
that section, failure to pay the fee within 3 months of that date.

59 Suspension of messenger of court pending outcome of disciplinary or criminal 
proceedings

(1) This section applies—40
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(a) in any of the circumstances mentioned in section 58(1) of this Act; or

(b) where a messenger of court has been charged with an offence.

(2) The disciplinary committee may make an order suspending the messenger of court from 
practice for a period specified in the order.

(3) The disciplinary committee may—5

(a) extend the period specified in the order; or

(b) revoke the order.

60 Commission’s duty in relation to offences or misconduct by messenger of court

(1) This section applies where the Commission—

(a) becomes aware that a messenger of court has been convicted by a court of any 10

offence; or

(b) a messenger of court admits misconduct under section 58(4)(a) of this Act.

(2) The Commission must refer the matter to the disciplinary committee to be dealt with 
under section 61 of this Act.

(3) Subsection (1)(a) above and section 62(3) of this Act are without prejudice to section 15

4(3)(b) of the Rehabilitation of Offenders Act 1974 (c.53) (non-disclosure no grounds 
for dismissal etc.); and in those provisions “offence” means any offence of which the 
messenger of court has been convicted before or after that person was granted a 
commission as a messenger of court, other than any offence disclosed in that person’s 
application for such a commission.20

Disciplinary proceedings

61 Referrals to the disciplinary committee

(1) In dealing with any matter referred to the disciplinary committee under section 58(6) or 
60(2) of this Act, the committee—

(a) must consider—25

(i) any report made to the Commission under section 58(5)(a) of this Act; and 

(ii) any other relevant information held by the Commission; and

(b) may, if it considers it appropriate, hold a hearing.

(2) Where the messenger of court to whom a referred matter relates requests a hearing 
before the disciplinary committee, the committee must hold one. 30

(3) The disciplinary committee must, when holding a hearing, afford the persons mentioned 
in subsection (4) below the opportunity to—

(a) make representations (whether orally or in writing); and

(b) lead, or produce, evidence. 

(4) Those persons are—35

(a) the messenger of court to whom the hearing relates;

(b) where there was an investigation under section 58 of this Act, the person who 
carried it out; and 
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(c) any other person the committee considers appropriate.

(5) The disciplinary committee may award expenses in any hearing in favour of or against 
the messenger of court to whom the hearing relates.

(6) The Commission’s expenses in any hearing include any payments made under section 
57(4) and 58(7) of this Act. 5

(7) Where expenses are awarded under subsection (5) above— 

(a) in favour of the messenger of court, the expenses are recoverable by the 
messenger from the Commission; or

(b) against the messenger of court, the expenses are recoverable by the Commission 
from the messenger.10

(8) The Commission may make rules in relation to the procedures, including the procedures 
to be followed during a hearing, of the disciplinary committee.

(9) Any rules made under subsection (8) above must be approved by the Scottish Ministers.

62 Disciplinary committee’s powers

(1) This section applies where, after dealing with a matter referred to the disciplinary 15

committee under section 58(6) or 60(2) of this Act, the committee is satisfied that it is 
appropriate to take further action under this section.

(2) Where the disciplinary committee is satisfied that—

(a) the messenger of court is guilty of misconduct; or

(b) the messenger has admitted misconduct under section 58(4)(a) of this Act,20

the committee may make one or more of the orders mentioned in subsection (4) below.

(3) Where the messenger of court has been convicted of an offence, the disciplinary 
committee may make an order under paragraph (a) or (b) of subsection (4) below.

(4) Those orders are—

(a) an order—25

(i) suspending the messenger of court from practice for a period specified in 
the order; or

(ii) depriving the messenger of office;

(b) an order censuring the messenger of court;

(c) an order imposing a fine on the messenger of court not exceeding level 4 on the 30

standard scale or any other sum prescribed by the Scottish Ministers by
regulations;

(d) if the misconduct consists of or includes the charging of excessive fees or outlays, 
an order requiring the messenger of court to repay those fees or outlays, to the 
extent that they were excessive and with interest as the disciplinary committee 35

considers appropriate, to the person who paid them.

(5) Where a messenger of court fails to comply with an order under subsection (4)(c) above
the disciplinary committee may, if it has not already done so, make an order—

(a) suspending the messenger of court from practice for a period specified in the 
order; or40
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(b) depriving the messenger of office.

63 Orders under sections 59 and 62: supplementary provision

(1) An order mentioned in section 62(4)(c) of this Act is enforceable as if it were an extract 
registered decree arbitral bearing a warrant for execution issued by the sheriff.

(2) The Commission may recover any fine imposed by such an order.5

(3) The Commission must intimate any order made by the disciplinary committee under 
section 59(2) or 62 of this Act to—

(a) the Court of Session; and

(b) every sheriff principal.

Appeals10

64 Appeals from decisions under sections 52, 59 and 62

(1) A person to whom any decision of—

(a) the Commission under section 52(1); or

(b) the disciplinary committee under section 59(2) or 62,

of this Act relates may appeal to the Inner House of the Court of Session.15

(2) The decision of the Inner House on an appeal under subsection (1) above is final.

(3) The Court of Session may, by Act of Sederunt, prescribe the procedure in relation to an 
appeal under subsection (1) above.

Miscellaneous

65 Messenger of court’s actions void where messenger has interest20

(1) Anything done by a messenger of court in exercising or purporting to exercise a 
prescribed function in relation to a matter in which the messenger has an interest is void.

(2) A messenger of court has an interest in a matter where the matter—

(a) is one in which the messenger has an interest as an individual; or

(b) consists of or includes a debt in relation to which any of the circumstances 25

mentioned in subsection (3) below apply.

(3) The circumstances referred to in subsection (2)(b) above are that the debt is due to or 
by—

(a) a business associate of the messenger of court;

(b) a member of the messenger’s family; or30

(c) a company or firm, and the messenger of court, a business associate of the 
messenger or a member of the messenger’s family —

(i) is a director or partner of that company or firm;

(ii) holds, either alone or along with an other person, a controlling interest in 
that company or firm; or35
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(iii) has a pecuniary interest in that company or firm and the principal business 
of the company or firm is the purchase of debts for enforcement.

(4) Any reference in subsection (3) above to—

(a) a business associate of a messenger of court is to be construed as a reference to a 
co-director, partner, employer, employee, agent or principal of the messenger;5

(b) a member of a messenger of court’s family is to be construed as a reference to the 
spouse or civil partner, a parent or child, a grandparent or grandchild or a brother 
or sister of the messenger (whether by blood, half-blood or affinity);

(c) a controlling interest in a company is to be construed as a reference to an interest 
giving a person control of a company within the meaning of section 840 of the 10

Income and Corporation Taxes Act 1988 (c.1) (meaning of “control”).

(5) In subsection (4)(a) above, “principal” does not include a principal in a contract for the 
carrying out by the messenger of the prescribed function in relation to the debt 
concerned.

(6) In subsections (1) and (5) above, “prescribed function” means any function conferred on 15

a messenger of court by virtue of this Act or any other enactment which the Scottish 
Ministers by regulations specify for the purposes of this section.

66 Measure of damages payable by messenger of court for negligence or other fault

For the avoidance of doubt, nothing in this Part—

(a) revives any rule of law whereby, if a messenger-at-arms or a sheriff officer has 20

been found liable to a creditor for negligent delay or failure to execute diligence, 
or for other fault in the execution of diligence, the damages payable by the officer 
are determined solely by reference to the amount of the debt; or

(b) applies any such rule of law to a messenger of court.

67 Effect of code of practice25

(1) A messenger of court must, in exercising the messenger’s functions, have regard to the 
provisions (so far as they are applicable) of any code of practice published under section 
48 of this Act.

(2) A failure on the part of a messenger of court to comply with any provision of a code of 
practice does not of itself render the messenger liable to any criminal or civil 30

proceedings.

(3) A code of practice is admissible in evidence in any criminal or civil proceedings.

(4) If any provision of a code of practice appears to—

(a) the court or tribunal conducting any civil or criminal proceedings; or

(b) the disciplinary committee holding a hearing under section 61 of this Act,35

to be relevant to any question arising in the proceedings, that provision of the code may 
be taken into account in determining that question.
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PART 4

LAND ATTACHMENT AND RESIDUAL ATTACHMENT

CHAPTER 1

ABOLITION OF ADJUDICATION FOR DEBT

68 Abolition of adjudication for debt5

(1) The diligence of adjudication for debt is abolished and any enactment or rule of law 
enabling an action of adjudication for debt to be raised ceases to have effect.

(2) Subsection (1) above does not affect an action of adjudication for debt—

(a) raised before; and

(b) in which decree of adjudication is granted no later than 6 months after,10

the day this section comes into force.

69 Renaming of the Register of Inhibitions and Adjudications

(1) The Register of Inhibitions and Adjudications is renamed the Register of Inhibitions.

(2) Any reference in an enactment to—

(a) the Register of Inhibitions and Adjudications; 15

(b) the General Register of Inhibitions; or

(c) the Register of Adjudications,

is to be construed as a reference to the Register of Inhibitions.

CHAPTER 2

ATTACHMENT OF LAND20

Land attachment

70 Land attachment

(1) There is to be a form of diligence over land to be known as land attachment.

(2) Land attachment is competent to enforce payment of a debt but only if—

(a) the debt is constituted by a decree or document of debt;25

(b) the debtor has been charged to pay the debt;

(c) the creditor has, before or on the service of the charge, provided the debtor with a 
debt advice and information package; and

(d) the period for payment specified in the charge has expired without payment being 
made.30

(3) A land attachment is, subject to sections 72(4) and 110(1) of this Act, created at the 
beginning of the day which falls immediately after the expiry of the period of 28 days 
beginning with the day or, as the case may be, the last day on which a notice of land 
attachment in relation to the land is registered.
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(4) During the period of 28 days referred to in subsection (3) above, the notice has effect as 
if it were an inhibition—

(a) registered against the debtor in the Register of Inhibitions; and

(b) restricted to the land described in the notice.

(5) A land attachment—5

(a) confers on the creditor a subordinate real right over the land described in the 
notice (in this Chapter, the “attached land”); and

(b) secures the sum (in this Chapter, the “sum recoverable by the land attachment”) 
mentioned in subsection (6) below.

(6) That sum is—10

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the attachment ceases to have 
effect; and

(b) all expenses which are chargeable against the debtor by virtue of the attachment.

(7) The Scottish Ministers may, by regulations—15

(a) substitute for the period of 28 days referred to in subsection (3) above such other 
period; and

(b) make such amendment of enactments (including this enactment) in consequence 
of such a substitution, 

as they think fit.20

(8) In this Act, “debt advice and information package” means the debt advice and 
information package referred to in section 10(5) of the Debt Arrangement and 
Attachment (Scotland) Act 2002 (asp 17) (in this Act, the “2002 Act”).

71 Attachable land

(1) In this Chapter, “land” means—25

(a) land (including buildings and other structures and land covered with water) owned 
by the debtor; and

(b) a long lease of land in relation to which the debtor is the tenant.

(2) It is not competent to create a land attachment over—

(a) land—30

(i) to which a title has never been registered; or

(ii) to which the debtor does not have a registered title;

(b) a proper liferent in relation to which the debtor is the liferenter; or

(c) a long lease which is not assignable.

(3) Subsection (2)(c) above does not apply to a lease which is assignable only with the 35

consent of the landlord, whether or not it is a condition of the lease that consent must not 
be withheld unreasonably.
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72 Notice of land attachment

(1) A notice of land attachment must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) where land is to be attached, describe that land by means of a particular 
description; and5

(c) be registered in both—

(i) the  property register in which title to the land is registered (in this Chapter, 
the “appropriate property register”); and

(ii) the Register of Inhibitions.

(2) It is competent to register a single notice of land attachment in relation to two or more 10

amounts which, under separate warrants for diligence in execution, the debtor has been 
charged to pay.

(3) The messenger of court must, on or as soon as is reasonably practicable after the day or, 
as the case may be, the last day on which the notice of land attachment is registered, 
serve a copy of the notice on—15

(a) the debtor;

(b) any person who owns the land (whether solely or in common with the debtor); and

(c) any tenant under a long lease of the land.

(4) If, before the expiry of the period of 28 days referred to in section 70(3) of this Act, the 
creditor does not register a certificate of service on the debtor, the notice of land 20

attachment is, and is deemed always to have been, void.

(5) Subsection (1) above applies to a certificate of service as it applies to a notice of land 
attachment.

Consequences of land attachment

73 Debts secured by land attachment not rendered heritable25

The creation of a land attachment does not convert any moveable debt, in relation to the 
enforcement of which the notice of land attachment was registered, into a heritable one.

74 Restriction on priority of ranking of certain securities

After section 13 of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35), 
insert—30

“13A Effect of subsequent land attachment on ranking of standard securities

(1) This section applies where—

(a) a notice of land attachment, relating to land (or any part of it) which is 
subject to an existing standard security duly recorded, is registered in 
accordance with section 72(1)(c) of the Bankruptcy and Diligence etc. 35

(Scotland) Act 2005 (asp 00);

(b) a copy of that notice is served on the creditor in that existing standard 
security; and

57



50 Bankruptcy and Diligence etc. (Scotland) Bill
Part 4—Land attachment and residual attachment

Chapter 2—Attachment of land

(c) a land attachment is subsequently created on the expiry of the period of 
28 days mentioned in section 70(3) of that Act.

(2) Section 13(1) of this Act shall have effect in relation to that existing security as 
if—

(a) that land attachment were a subsequent security; and5

(b) the creditor in the existing security had received notice of the creation of 
a subsequent security on the day on which the period referred to in 
subsection (1)(c) above expired.”.

75 Lease granted after registration of notice of land attachment

(1) This section applies where—10

(a) a notice of land attachment is registered;

(b) during the period of 28 days mentioned in section 70(3) of this Act—

(i) the debtor; or

(ii) a tenant of the debtor,

grants a lease of land (or a part of it) specified in the notice; and15

(c) a land attachment is, on the expiry of that period, created.

(2) Subject to section 150(2) to (4) of this Act (restriction on reduction of leases granted in 
breach of inhibition), any such lease is reducible at the instance of the creditor.

(3) In subsection (1)(b) above, “tenant” includes any subtenant of the tenant and “lease” 
includes a sublease.20

76 Assignation of title deeds etc.

(1) A land attachment assigns to the creditor the title deeds, including searches and all 
unregistered conveyances, affecting the attached land or any part of it.

(2) The creditor is, in the event of a sale of the attached land (or part of it) in pursuance of a 
warrant under section 86(2) of this Act, entitled to—25

(a) deliver the title deeds (so far as in the creditor’s possession and subject to the 
rights of any person holding prior rights to their possession) to the purchaser; and

(b) assign to the purchaser any right the creditor possesses to have the title deeds 
made forthcoming.

77 Acquisition of right to execute land attachment30

(1) This section applies where—

(a) a person acquires a right as mentioned in section 88(1) (acquisition of right to 
decree, document, order or determination authorising diligence) of the Debtors 
(Scotland) Act 1987 (c.18) (in this Act, the “1987 Act”); and

(b) a notice of land attachment has, before that acquisition, been registered in 35

pursuance of that right.

58



Bankruptcy and Diligence etc. (Scotland) Bill 51
Part 4—Land attachment and residual attachment
Chapter 2—Attachment of land

(2) The person acquiring the right may, by registering a notice such as is mentioned in 
subsection (3) below, take or continue to take any steps necessary to enforce the debt by 
land attachment as if the appropriate clerk had, under section 88(4) of the 1987 Act, 
granted warrant authorising the person to do so.

(3) The notice referred to in subsection (2) above must—5

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) be registered in—

(i) the appropriate property register; and

(ii) the Register of Inhibitions.

(4) References in this Chapter to a “creditor” include, unless the context otherwise requires, 10

references to a person who registers a notice under subsection (2) above.

78 Effect of debtor’s death before land attachment created

(1) This section applies where—

(a) a debtor, in relation to whose land a creditor has taken steps to commence or 
execute a land attachment, dies; and15

(b) a land attachment has not, before the date of death of the debtor, been created.

(2) Any steps taken as mentioned in subsection (1)(a) above cease to have effect and any 
charge relating to the debt is, from the date of death of the debtor, void.

(3) Nothing in subsection (2) above stops the creditor from subsequently proceeding to raise 
against any executor or other representative of the debtor an action to constitute the 20

debt.

(4) Any warrant for diligence in an extract of a decree in such an action authorises land 
attachment.

79 Effect of debtor’s death after land attachment created

(1) Where a debtor, whose land is subject to a land attachment, dies, the land attachment 25

continues to have effect in relation to the attached land.

(2) The Court of Session may, by Act of Sederunt, provide for the operation of this Chapter 
in a case to which this section applies and may, in particular—

(a) modify the provisions about service of notices of applications for warrant for sale 
and foreclosure; and30

(b) confer power on the sheriff to dispense with or modify procedures under this 
Chapter.

80 Caveat by purchaser under missives

(1) This section applies where—

(a) a person has entered into a contract to purchase land from a debtor; and35

(b) ownership has not been transferred to that person.

59



52 Bankruptcy and Diligence etc. (Scotland) Bill
Part 4—Land attachment and residual attachment

Chapter 2—Attachment of land

(2) The person may, for the purpose of receiving intimation of any application, under 
section 81(1) of this Act, for a warrant for sale of the land, register in the appropriate
property register a notice in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.

Preparations for sale of attached land5

81 Application for warrant to sell attached land

(1) Where—

(a) a land attachment is in effect;

(b) the period of 6 months, beginning with the day or, as the case may be, the last day 
on which the notice of land attachment is registered, has expired;10

(c) the sum recoverable by the land attachment exceeds the sum mentioned in 
subsection (2) below (in this Chapter, the “prescribed sum”); and

(d) the sum recoverable has not been paid,

the creditor may apply to the sheriff for a warrant for sale of the attached land or such 
part of it as may be specified in the application.15

(2) The prescribed sum is—

(a) £1,500; or

(b) such other sum as may be prescribed by the Scottish Ministers by regulations.

(3) An application under subsection (1) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;20

(b) specify—

(i) the attached land (or part of it) in relation to which the warrant for sale is 
sought; and

(ii) a solicitor who is willing to execute any warrant for sale granted; and

(c) be accompanied by—25

(i) a report on a search in the appropriate property register in respect of the 
land specified in the application brought down to a date no later than 3 
clear days before the day on which the application is made;

(ii) a copy of the notice of land attachment;

(iii) a copy of the certificate of service of that notice on the debtor;30

(iv) a declaration signed by the solicitor mentioned in paragraph (b)(ii) above; 
and

(v) any other document prescribed by Act of Sederunt.

(4) An application under subsection (1) above must be intimated to—

(a) the debtor;35

(b) if the report mentioned in subsection (3)(c)(i) above discloses that a notice has 
been registered under section 80 of this Act, the person at whose instance the 
notice was registered;
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(c) any person holding any security or diligence ranking prior to or pari passu with 
the land attachment;

(d) any occupier of the land;

(e) any person who owns the land in common with the debtor; and

(f) any other person belonging to a class of persons prescribed by the Scottish 5

Ministers by regulations.

(5) A person who receives intimation under subsection (4) above may, before the expiry of 
the period of 14 days beginning with the day on which intimation is made, lodge 
objections to the application.

(6) In this section, “sheriff” means a sheriff of the sheriffdom in which the attached land or 10

any part of it is situated.

82 Notice to local authority of application for warrant for sale

(1) Where a creditor (other than a local authority) applies under section 81(1) for a warrant 
for sale of attached land which comprises or includes a dwellinghouse, the creditor must 
give notice of that fact to the local authority in whose area the dwellinghouse is situated.15

(2) A notice under subsection (1) above must be given in the form and manner prescribed 
under section 11(3) of the Homelessness etc. (Scotland) Act 2003 (asp 10).

83 Preliminary hearing on application for warrant to sell

(1) The sheriff must, on receiving an application under section 81(1) of this Act and after 
expiry of the period mentioned in subsection (5) of that section—20

(a) hold a hearing; and

(b) give the persons mentioned in subsection (4) of that section the opportunity of 
making representations.

(2) The creditor must attend the hearing whether or not the application is opposed.

(3) The sheriff must, if satisfied that the application is in order, make an order—25

(a) fixing a date for a hearing on the application under section 86 of this Act;

(b) requiring the creditor to intimate that date to the persons mentioned in section 
81(4) of this Act;

(c) appointing a chartered surveyor or other suitably qualified person to report on the 
open market value of the land specified in the application (that surveyor or other 30

person, and their report, being referred to in this Chapter as the “valuer” and the 
“valuation report” respectively); and

(d) where any security or diligence is held in relation to the land specified in the 
application and the creditor has been unable to ascertain the amount of the sums 
secured by that other security or diligence, requiring the holder of that security or 35

diligence to disclose to the creditor—

(i) the amount of the sums secured; and

(ii) where the security holder is obliged to pay any other sums which would be 
secured by that security to the debtor, the amount of such sums.

61



54 Bankruptcy and Diligence etc. (Scotland) Bill
Part 4—Land attachment and residual attachment

Chapter 2—Attachment of land

84 Valuation report

(1) The valuer appointed under section 83(3)(c) of this Act—

(a) may take all steps which are reasonably necessary (including inspecting the 
attached land) to produce a valuation report; and

(b) must send a copy of the report to—5

(i) the creditor; and

(ii) the persons mentioned in section 81(4) of this Act.

(2) The debtor and any other person in occupation of attached land must allow the valuer to 
inspect the land and carry out any other steps which are necessary to produce the 
valuation report.10

(3) The creditor is liable for the valuer’s reasonable remuneration and outlays incurred in 
exercising functions under this section.

(4) Such remuneration and outlays are expenses incurred by the creditor in executing the 
land attachment.

85 Creditor’s duties prior to full hearing on application for warrant for sale15

(1) The creditor must, no later than 7 clear days before the date fixed for the hearing under 
section 86 of this Act, lodge—

(a) the valuation report;

(b) a continuation of the report on the search in the appropriate property register 
mentioned in section 81(3)(c)(i) of this Act brought down to the date of lodging of 20

the valuation report; and

(c) a note specifying the amount outstanding under any security or diligence over the 
land specified in the application.

(2) Where a report lodged under of subsection (1)(b) above reveals a deed registered since 
the date of the report mentioned in section 81(3)(c)(i) of this Act, the sheriff—25

(a) must make an order requiring—

(i) the application; and

(ii) the date fixed for the hearing,

to be intimated to the person who registered that deed; and

(b) may, if it appears necessary to do so, make an order—30

(i) postponing the hearing to a later date; and

(ii) requiring the creditor to intimate that date to that person and to the persons 
mentioned in section 81(4) of this Act.

(3) Subsection (5) of section 81 of this Act applies to a person who receives intimation 
under subsection (2) above as it applies to a person who receives intimation under 35

subsection (4) of that section.
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86 Full hearing on application for warrant for sale

(1) At the hearing on an application under section 81(1) of this Act, the sheriff must not 
make any order without first giving any person who has lodged objections under section 
81(5) of this Act an opportunity to be heard.

(2) Subject to subsections (3) and (5) below and to sections 87, 88 and 91 of this Act, the 5

sheriff may, if satisfied that the application is in order, make an order—

(a) subject to subsection (4) below, granting a warrant for sale of the attached land; 
and

(b) authorising the solicitor specified in the application (or such other solicitor the 
sheriff specifies) to execute that warrant (in this Chapter, that solicitor being 10

referred to as the “appointed person”).

(3) The sheriff may, if satisfied that granting a warrant for sale would be unduly harsh to the 
debtor or any other person having an interest—

(a) make an order under subsection (2) above but suspend its effect for a period not 
exceeding 1 year beginning with the date on which the order is made; or15

(b) make an order refusing to grant such a warrant.

(4) The sheriff—

(a) must specify in the warrant granted the period within which the attached land is to 
be sold; and

(b) may grant warrant—20

(i) to sell only part of the attached land;

(ii) to sell the attached land by lots.

(5) The sheriff must make an order refusing the application for a warrant for sale if satisfied 
that any of the grounds mentioned in subsection (6) below apply.

(6) The grounds referred to in subsection (5) above are that—25

(a) the land attachment is invalid;

(b) the land attachment has ceased to have effect;

(c) the attached land (or any part of it) is not capable of being sold;

(d) the sum recoverable by the land attachment does not exceed the prescribed sum;  

(e) a warrant for sale of the attached land (or any part of it) has been granted to 30

another creditor of the debtor;

(f) a heritable creditor of the debtor is exercising that creditor’s right to sell the 
attached land (or any part of it) under the security;

(g) if the attached land (or any part of it) were sold, the likely net proceeds of the sale 
would not exceed the sum mentioned in subsection (7) below.35

(7) The sum referred to in subsection (6)(g) above is the aggregate of—

(a) the expenses of the land attachment chargeable against the debtor; and

(b) whichever is the lesser of—

(i) the sum of £500; and
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(ii) the sum equal to 10 per cent of the sum mentioned in section 70(6)(a) of 
this Act or so much of that sum as is outstanding,

or such other sum or percentage as may be prescribed by the Scottish Ministers by 
regulations.

(8) In subsection (6)(g) above, “likely net proceeds” means the sum likely to be raised by 5

the sale of the attached land less any sums that would be due to a creditor holding a 
security or diligence over the attached land which ranks prior to or pari passu with the 
land attachment.

87 Application for warrant for sale of sole or main residence

(1) This section applies where—10

(a) the creditor applies under section 81(1) of this Act for a warrant for sale of 
attached land which comprises or includes a dwellinghouse; and

(b) that dwellinghouse is the sole or main residence of—

(i) the debtor;

(ii) where the owner of the dwellinghouse is not the debtor, that owner; or15

(iii) any person mentioned in subsection (2) below.

(2) Those persons are—

(a) a non-entitled spouse of the debtor or the owner;

(b) a person living together with the debtor or the owner as husband and wife;

(c) a civil partner of the debtor or the owner;20

(d) a person living together with the debtor in a relationship which has the 
characteristics of the relationship between a husband and wife except that the 
person and the debtor or the owner are of the same sex;

(e) a person to whom subsection (3) below applies.

(3) This subsection applies to a person where—25

(a) the debtor or the owner does not reside in the dwellinghouse;

(b) a child of the debtor or the owner, who is also a child of the person, does so 
reside; and

(c) the person has lived together with the debtor or the owner as is mentioned in 
paragraph (b) or (d) of subsection (2) above throughout the period of 6 months 30

ending with the day on which the debtor or the owner ceased to so reside.

(4) Before making, under section 86(2) of this Act, an order granting a warrant for sale, the 
sheriff must have regard to the matters mentioned in subsection (5) below.

(5) Those matters are—

(a) the nature of and reasons for the debt secured by the land attachment;35

(b) the debtor’s ability to pay, if the effect of the warrant for sale were suspended by 
an order under subsection (6) below, the debt outstanding (including any interest 
and expenses chargeable against the debtor);

(c) any action taken by the creditor to assist the debtor in paying that debt;
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(d) the ability of those occupying the dwellinghouse as their sole or main residence to 
secure reasonable alternative accommodation.

(6) Where the sheriff makes, under section 86(2) of this Act, an order granting a warrant for 
sale, the sheriff may suspend the effect of the warrant for a period not exceeding 1 year 
beginning with the day on which the order is made.5

(7) For the purposes of subsection (1) above, a dwellinghouse may be a sole or main 
residence irrespective of whether it is used, to any extent, by the debtor or a person 
mentioned in subsection (2) above for the purposes of any profession, trade or business.

(8) In this section—

“child” means—10

(a) a child under the age of 16 years; and

(b) includes—

(i) a stepchild; and

(ii) any child brought up or treated by any person to whom subsection (3)
above applies or by the debtor or the owner as a child of that person, 15

of the debtor or of the owner;

“dwellinghouse” includes any yard, garden, outbuilding or other pertinents; and

“non-entitled spouse” is to be construed in accordance with section 1(1) of the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981 (c.59).

88 Protection of purchaser under contract where creditor applies for warrant for sale20

(1) This section applies where—

(a) the creditor applies under section 81(1) of this Act for a warrant for sale of 
attached land; and

(b) a person, at whose instance a notice was, by virtue of section 80 of this Act, 
registered (in this section, a “prospective purchaser”), has lodged objections to the 25

application.

(2) At the hearing under section 86(1) of this Act, the sheriff may, if satisfied as to the 
matters mentioned in subsection (3) below, make an order—

(a) sisting the application;

(b) requiring the prospective purchaser to pay the price under the contract to the 30

creditor; and

(c) making such other incidental or consequential provision as the sheriff thinks fit.

(3) The matters are that—

(a) the prospective purchaser—

(i) did not, in entering into the contract for the purchase of the land, seek to 35

defeat the rights of creditors of the debtor; and

(ii) undertakes to proceed with the purchase under the contract without undue 
delay; and

(b) the debtor undertakes to proceed with the purchase under the contract without 
undue delay.40
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(4) Section 105 of this Act applies to the proceeds of sale paid to the creditor in pursuance 
of an order under subsection (2) above as it applies to a sale in pursuance of a warrant 
for sale subject to the modification that references to the “appointed person” are 
references to the “creditor”.

89 Protection of purchaser under contract where warrant for sale granted5

(1) This section applies where—

(a) a warrant for sale has been granted under section 86(2) of this Act; and

(b) a person (in this section, the “prospective purchaser”) had, before the notice of 
land attachment was registered, entered into a contract to purchase attached land 
from the debtor.10

(2) The sheriff may, on the application of the prospective purchaser and if satisfied as to the 
matters mentioned in section 88(3) of this Act, make an order—

(a) suspending the warrant for sale for a period not exceeding 1 year from the day on 
which the order is made;

(b) requiring the prospective purchaser to pay the price under the contract to the 15

appointed person; and

(c) making such other incidental or consequential provision as the sheriff thinks fit.

(3) Section 105 of this Act applies to the proceeds of sale paid to the appointed person in 
pursuance of an order under subsection (2) above as it applies to a sale in pursuance of a 
warrant for sale.20

90 Provision supplementary to sections 88 and 89

(1) This section applies where an order is made under section 88(2) or 89(2) of this Act.

(2) The sheriff may, on the application of the creditor or the appointed person, as the case 
may be, if satisfied as to the matters mentioned in subsection (3) below, revoke the order 
under section 88(2) or, as the case may be, section 89(2) of this Act.25

(3) The matters are that—

(a) the prospective purchaser and the debtor entered into the contract for the purchase 
of the land in order to defeat the rights of creditors of the debtor; or

(b) there has been undue delay in completing the purchase.

91 Warrant for sale of attached land owned in common30

(1) This section applies where attached land specified in an application under section 81(1)
of this Act is a pro indiviso share owned in common by the debtor and a third party.

(2) Subject to subsection (3) below, the sheriff may, under section 86(2) of this Act, make 
an order granting a warrant for sale of the land specified in the application.

(3) The sheriff must specify in the order whether the warrant—35

(a) authorises—

(i) division of the land owned in common; and
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(ii) sale of the part, specified in the warrant, which, after such division, would 
belong to the debtor as sole owner (in this section, the “debtor’s part”); or

(b) sale of the land owned in common and, subject to subsection (5) below, division 
of the proceeds.

(4) Where the warrant authorises division of the land owned in common—5

(a) with effect from the day on which the order granting the warrant is made—

(i) the debtor’s part is subject to the land attachment; and

(ii) the remaining land is disburdened of the land attachment; and

(b) this Chapter applies as if the warrant for sale granted were a warrant for sale of 
the debtor’s part only.10

(5) Where the warrant authorises sale of the land owned in common and division of the 
proceeds, the appointed person must—

(a) pay to the third party the share of the proceeds of sale due to that person; and

(b) deal, under section 105 of this Act, with the share of the proceeds that is 
attributable to the debtor’s share in the land as if those proceeds were proceeds 15

from the sale of land owned by the debtor as sole owner.

(6) Where land to which this section applies is divided and sold, or sold, in pursuance of a 
warrant for sale, the third party who, immediately before that warrant is granted, owned 
the land in common with the debtor may purchase the debtor’s part or, as the case may 
be, the land.20

(7) Where the third party purchases land which is sold under a warrant authorising sale and 
division of the proceeds—

(a) the third party need pay to the appointed person only the share of the price 
attributable to the debtor’s share in the land; and

(b) subsection (5)(a) above does not apply.25

92 Intimation of sheriff’s decision at full hearing

(1) Where a warrant for sale is granted under section 86(2) of this Act, the creditor must, as 
soon as is reasonably practicable, send a copy of the warrant to—

(a) the debtor; and

(b) the appointed person.30

(2) Where a warrant for sale is refused under section 86(3)(b) or (5) of this Act, the sheriff 
clerk must, as soon as is reasonably practicable, send a copy of the order to the debtor 
and to any other person appearing to the sheriff clerk to have an interest.

93 Supplementary orders as respects sale

(1) The sheriff may, either when making an order granting a warrant for sale or 35

subsequently, make such order as appears to the sheriff to be appropriate in connection 
with the sale of the attached land.

(2) In particular, the sheriff may, on the application of the appointed person—
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(a) extend the period specified in the warrant granted under section 86(2) of this Act 
within which the land is to be sold;

(b) remove that appointed person and appoint another solicitor as the appointed 
person.

(3) An order made under this section after the grant of a warrant for sale must be intimated 5

by the creditor—

(a) in such form and manner;

(b) before the expiry of such period; and

(c) to the debtor and such other persons,

as the sheriff may direct.10

94 Effect of certain refusals of application for warrant for sale under section 86(5)

Where, under section 86(5) of this Act, an order is made refusing an application for a 
warrant for sale by virtue of a ground mentioned in paragraph (d), (e), (f)  or (g) of 
subsection (6) of that section—

(a) the land attachment does not, by reason only of that refusal, cease to have effect; 15

and

(b) it is competent for the creditor to make a further application under section 81(1) of 
this Act.

95 Termination of debtor’s right to occupy land

(1) Where an order is made granting a warrant for sale, the creditor may, by notice served 20

on—

(a) the debtor; and

(b) any other person having a right, derived from the debtor, to occupy the land to 
which the warrant relates,

terminate, with effect from such day as the creditor specifies in the notice (being a day 25

not less than 7 days after the date of service), any right of the debtor (or other person) to 
occupy that land.

(2) A notice under subsection (1) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) served by—30

(i) registered post; or

(ii) the recorded delivery service.

(3) Any right of a person (other than the debtor) to occupy land which, before a notice of 
land attachment relating to the land was registered, would have been binding on a 
singular successor of the debtor is not affected by subsection (1) above.35

(4) A certificate, in (or as nearly as may be in) the form prescribed by Act of Sederunt, of 
service of a notice such as is mentioned in subsection (1) above may be registered.
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96 Consequences of giving notice under section 95(1)

(1) From the date on which the creditor gives notice under section 95(1) of this Act until the 
land attachment ceases to have effect the creditor (in place of the debtor) has the rights 
and obligations of a heritable creditor in lawful possession of the land, including, 
without prejudice to that generality—5

(a) subject to subsection (2) below, any right of the debtor to receive rent from any 
tenant; and

(b) any lease, and any permission or right of occupancy, granted in respect of the land 
but not including the power to grant a lease.

(2) Subsection (1)(a) above applies only as respects rent payable on or after the date on 10

which the creditor intimates in writing to the tenant that the notice has been given.

(3) A creditor who has given notice under section 95(1) of this Act—

(a) may apply to the sheriff for an order—

(i) authorising the carrying out of works of reconstruction, alteration or 
improvement if they are works reasonably required to maintain the market 15

value of the land; and

(ii) to recover from the debtor any expenses and outlays reasonably incurred in 
so doing;

(b) may bring an action of ejection against the debtor; and

(c) has title to bring any action of removing, intrusion or ejection which the debtor 20

might competently have brought in respect of the land.

(4) Any—

(a) expenses or outlays incurred as mentioned in subsection (3)(a)(ii) above; and

(b) expenses of any action of removing, intrusion or ejection brought by virtue of 
subsection (3)(b) or (c) above,25

are expenses incurred in executing the land attachment.

The sale

97 Appointed person

(1) The appointed person—

(a) is an officer of the court; and30

(b) must act independently of the creditor, the debtor and any other interested person.

(2) Before exercising any functions conferred by virtue of this Chapter, the appointed 
person must lodge a bond of caution for such amount as may be prescribed by Act of 
Sederunt.

(3) The appointed person may apply to the sheriff who granted the warrant for sale under 35

section 86(2) of this Act for directions as to how to exercise any of that person’s 
functions.

(4) In executing a warrant for sale granted under section 86(2) of this Act, the appointed 
person must—
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(a) exercise the functions conferred—

(i) by this Chapter; and

(ii) by the Scottish Ministers under subsection (8) below; and

(b) comply with any directions made under subsection (3) above.

(5) The appointed person is liable to the creditor, the debtor and any secured creditor for 5

any patrimonial loss caused as a result of the appointed person’s negligence in executing 
the warrant for sale.

(6) The creditor is liable for the appointed person’s reasonable remuneration and outlays 
incurred in exercising functions conferred by virtue of this Chapter.

(7) Such remuneration and outlays are expenses incurred by the creditor in executing the 10

land attachment.

(8) The Scottish Ministers may, by regulations—

(a) confer functions on;

(b) remove functions from; or

(c) otherwise modify the functions of,15

appointed persons.

98 Method of sale

(1) The land in relation to which a warrant for sale is granted under section 86(2) of this Act 
must be sold in execution of that warrant by the appointed person.

(2) The land may, unless the sheriff otherwise directs, be sold by private bargain or at 20

auction.

(3) The appointed person must consult the creditor before determining which of the 
methods of sale mentioned in subsection (2) above is to be used.

(4) The appointed person must—

(a) advertise the sale of the attached land; and25

(b) ensure that the price at which the land is sold is the best that can reasonably be 
obtained.

99 Legal incapacity or disability of debtor not to affect title of purchaser

Any legal incapacity or disability of a debtor has no effect on the title passed to a 
purchaser of attached land which has been sold in execution of a warrant for sale.30

100 Title of purchaser not to be affected by certain irregularities

(1) Where a disposition bearing to be granted in execution of a warrant for sale is registered 
in the appropriate property register, the validity of that disposition is not, if the 
conditions mentioned in subsection (2) below are satisfied, challengeable on the 
ground—35

(a) that the land attachment was irregularly executed; or
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(b) that, before the date of settlement of the sale, the land attachment had ceased to 
have effect.

(2) The conditions are that—

(a) the purchaser acted in good faith in relation to the purchase of the land; and

(b) the appointed person grants a certificate, in (or as nearly as may be in) the form 5

prescribed by Act of Sederunt, to the purchaser confirming that the land 
attachment was regularly executed.

(3) In subsection (2)(a) above, a purchaser is deemed to have acted in good faith where, 
immediately before the date of settlement, the purchaser was not aware and could not 
reasonably have become aware that the land attachment was irregularly executed or, as 10

the case may be, that it had, before that date, ceased to have effect.

101 Effect of registration of disposition on securities

Where a disposition of attached land is granted in execution of a warrant for sale to a 
purchaser, then, on the registration of the disposition, the land is disburdened of—

(a) the land attachment; and15

(b) any—

(i) heritable security; or

(ii) diligence,

ranking pari passu with, or after, the land attachment.

102 Report of sale20

(1) Where attached land is sold in execution of a warrant for sale, the appointed person 
must, before the expiry of the period of 28 days beginning with the day on which the 
sale price is paid, lodge with the sheriff clerk for the court which granted the warrant a 
report of the sale.

(2) A report lodged under subsection (1) above must—25

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) contain—

(i) a description of the land (or part) sold and the sale price;

(ii) a description of any land which is unsold and the price at which it was last 
offered for sale (or, if offered for sale at auction, the reserve price);30

(iii) a statement of the expenses incurred by the creditor in executing the land 
attachment;

(iv) a statement of the amount due under any security or diligence ranking on 
the proceeds of sale prior to, or pari passu with, the land attachment;

(v) a statement of the amount due under any security or diligence ranking on 35

the proceeds of sale after the land attachment;

(vi) a note of the amount of any surplus of the sale proceeds payable to the 
debtor; and

(vii) a note of any balance of the debt due by the debtor to the creditor.
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(3) If the appointed person—

(a) without reasonable excuse makes a report of sale after the expiry of the period 
mentioned in subsection (1) above; or

(b) wilfully refuses to make, or delays making, a report after the expiry of that period,

the sheriff may make an order providing that the appointed person is not entitled to 5

payment from the creditor of the reasonable remuneration and outlays incurred in 
executing the warrant for sale or so much of such remuneration and outlays as the 
sheriff specifies.

103 Audit of report of sale

(1) Where a report is lodged under section 102(1) of this Act, the sheriff must remit it to the 10

auditor of court for the auditor to report on it within such time as the sheriff may 
specify.

(2) The auditor must—

(a) tax the expenses of the land attachment chargeable against the debtor;

(b) certify the balance due to or by the debtor following the sale; and15

(c) submit a report to the sheriff.

(3) The auditor is not entitled to charge a fee in respect of the report submitted under 
subsection (2)(c) above.

(4) The report of sale and the auditor’s report must be retained by the sheriff clerk for such 
period as may be prescribed by Act of Sederunt and during that period must be available 20

for inspection by any interested person on payment of such fee as may be prescribed in 
an order made under section 2 of the Courts of Law Fees (Scotland) Act 1895 (c.14).

104 Sheriff’s consideration of report

(1) Where the auditor has submitted a report to the sheriff under section 103(2)(c) of this 
Act, the sheriff may, after considering that report and the report on sale lodged under 25

section 102(1) of this Act—

(a) make an order approving the report of sale subject to such amendments (if any) 
made—

(i) following a hearing under subsection (2) below, by the sheriff; or

(ii) by the auditor,30

as may be specified in the order;

(b) if the sheriff is satisfied that there has been a substantial irregularity in the land 
attachment, make an order—

(i) declaring the land attachment to be void; and

(ii) making such consequential order as appears to the sheriff to be necessary in 35

the circumstances.

(2) The sheriff may not make an order under subsection (1) above without first giving all 
interested persons an opportunity to be heard.
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(3) The sheriff clerk must intimate the order of the sheriff under subsection (1) above to the 
debtor and any other person appearing to the sheriff clerk to have an interest.

(4) Any order under subsection (1)(b) above does not affect the title of any person to land 
sold in execution of the warrant for sale to which the report relates.

105 Proceeds of sale5

(1) Where attached land is sold in execution of a warrant for sale, the proceeds of the sale 
must be disbursed by the appointed person in the following order—

(a) any expenses due to the creditor by virtue of section 103(2)(a) of this Act;

(b) any sums due to any other creditor holding a security or diligence over the land 
which ranks prior to the land attachment;10

(c) any sums due to—

(i) the attaching creditor in respect of the sum recoverable by the land 
attachment (other than any such expenses as are mentioned in paragraph (a)
above); and

(ii) any creditor under a security or diligence which ranks pari passu with the 15

land attachment;

(d) any sums due to any other creditor under any security or diligence which ranks 
after the land attachment; and

(e) any balance due to the debtor.

(2) Where there is a balance due to the debtor, the appointed person must pay it to the 20

debtor or any person authorised by the debtor to give a receipt for the balance on the 
debtor’s behalf.

(3) Where, by virtue of subsection (1) above, a creditor receives the sums due to the creditor 
under a security or diligence, that creditor must grant a discharge of that security or 
diligence.25

(4) If the appointed person is unable to obtain from— 

(a) the debtor; or

(b) any creditor of the debtor;

a receipt or discharge in respect of the disbursement of the proceeds of sale, the 
appointed person may consign the amount due in the sheriff court for the person having 30

right to it.

(5) Any such consignation discharges the obligation to pay the amount due; and a certificate 
of the sheriff clerk is sufficient evidence of the discharge.

Foreclosure

106 Foreclosure35

(1) This section applies where the appointed person—

(a) has exposed to sale the land specified in the warrant for sale; and

(b) has—
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(i) failed to find a purchaser; or

(ii) succeeded in selling only part of the land, and that at a price which is less 
than the sum secured by the land attachment and by any security or 
diligence ranking prior to, or pari passu with, the land attachment.

(2) The appointed person may apply, in (or as nearly as may be in) the form prescribed by 5

Act of Sederunt, to the sheriff who granted the warrant for sale for a decree of 
foreclosure.

(3) The application under subsection (2) above must be accompanied by—

(a) a statement setting out the whole amount secured—

(i) by the land attachment; and10

(ii) by any other security or diligence ranking prior to or pari passu with the 
land attachment; and

(b) where part of the land has been sold, a report on that sale under section 102(1) of 
this Act.

(4) A copy of an application under subsection (2) above must be served by a messenger of 15

court on—

(a) the debtor;

(b) where the debtor does not own the land, the owner;

(c) any occupier of the land specified in the warrant for sale;

(d) any creditor in a heritable security affecting the land, as disclosed in a report of a 20

search in the appropriate property register brought down to a date no later than 3 
clear days before the day on which the application is made; and

(e) any other person having a land attachment or other diligence over the land.

(5) The sheriff, after affording any person on whom a copy of the application was served 
under subsection (4) above an opportunity to make representations, may—25

(a) grant the decree of foreclosure applied for;

(b) sist the application for a period not exceeding 3 months to allow the debtor to pay 
the sum recoverable by the land attachment; or

(c) appoint a valuer to fix a reserve price at which the land (or remaining part of that 
land) must be—30

(i) auctioned; or

(ii) advertised for sale and if unsold auctioned.

(6) The debtor may—

(a) bid and purchase at any auction under subsection (5)(c)(i) or (ii) above; or

(b) purchase at the price advertised under subsection (5)(c)(ii) above.35

(7) Where an order has been made under subsection (5)(c) above and the appointed 
person—

(a) produces an auctioneer’s certificate that the land in question has been duly 
exposed to sale at the reserve price but is unsold; or
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(b) certifies in (or as nearly as may be in) the form prescribed by Act of Sederunt that 
the land has been advertised at the reserve price but is unsold,

the sheriff may, without further intimation, grant decree of foreclosure.

(8) A decree of foreclosure granted under this section must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;5

(b) describe the land in relation to which it is granted by means of a particular 
description; and

(c) contain a declaration of the price at which, on registration of an extract of the 
decree, the creditor is deemed to have acquired the land.

107 Registration of decree of foreclosure10

(1) On registration of an extract of the decree of foreclosure in the appropriate property 
register—

(a) any right to discharge the land attachment by payment is extinguished;

(b) the creditor has right to, and is vested in, the land as if an irredeemable disposition 
of the land, granted in favour of the creditor by the debtor, had been delivered to 15

the creditor and, on the date of registration of the extract of the decree, duly 
registered;

(c) the land is disburdened of the land attachment and of any security or diligence 
ranking after the land attachment; and

(d) the creditor has the like right as the debtor to redeem or as the case may be to 20

discharge by payment any security or diligence ranking prior to, or pari passu
with, the land attachment.

(2) Notwithstanding the registration of an extract of a decree of foreclosure, any personal 
obligation of the debtor under any security remains in full force and effect in so far as 
not extinguished by the price for which the creditor is deemed to have acquired the land 25

and the price for which any part of the land has been sold.

(3) Title acquired by virtue of a decree of foreclosure under this section is not challengeable 
on the ground of any irregularity in the proceedings for, or in any diligence which 
preceded, foreclosure.

(4) Notwithstanding subsection (3) above, nothing in this section affects the competency of 30

any claim for damages in respect of such proceedings or diligence as are mentioned in 
that subsection.

Payments to account and expenses

108 Ascription

(1) This section applies where any sums are—35

(a) recovered by a land attachment; or

(b) paid to account of the sum recoverable by the land attachment while it is in effect.

(2) Such sums must be ascribed to the following in the order in which they are mentioned—
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(a) the expenses which are chargeable against the debtor incurred in the land
attachment;

(b) any interest which has accrued, at the day or, as the case may be, the last day on 
which the notice of land attachment was registered, on the sum for payment of 
which the charge was served;5

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day mentioned in paragraph (b) above.

109 Expenses of land attachment

(1) The expenses incurred by the creditor in executing a land attachment are chargeable 
against the debtor.10

(2) Expenses which, in accordance with subsection (1) above, are chargeable against the 
debtor are recoverable from the debtor by the land attachment but not by any other legal 
process.

(3) Where any expenses such as are mentioned in subsection (2) above have not been 
recovered by the time the land attachment is completed, or otherwise ceases to have 15

effect, they cease to be so recoverable.

(4) In subsection (2) above, the reference to expenses does not include a reference to the 
expenses of service of a charge.

(5) The sheriff may, if satisfied that the debtor has objected on frivolous grounds to—

(a) an application for a warrant for sale; or20

(b) an application for a decree of foreclosure,

award expenses, not exceeding such amount as may be prescribed by the Scottish 
Ministers by regulations, against the debtor.

Termination, discharge etc. of land attachment

110 Termination by payment etc.25

(1) If the full sum for payment of which the charge was served is, before the expiry of the 
period of 28 days mentioned in section 70(3) of this Act, either paid or tendered to the 
creditor, to a messenger of court or to any other person who has authority to receive 
payment on behalf of the creditor—

(a) the land attachment is not created; and30

(b) the notice of land attachment ceases to have effect.

(2) Subject to subsection (3) below, if the full sum recoverable by a land attachment is 
either paid or tendered to—

(a) any of the persons mentioned in subsection (1) above; or

(b) the appointed person,35

the land attachment ceases to have effect.

(3) Subsection (2) above does not apply unless the sum is paid before—

(a) where a warrant for sale of the attached land (or part of it) is granted, a contract of 
sale of the attached land is concluded; or
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(b) an extract of a decree of foreclosure in relation to the attached land (or part of it) 
is registered.

111 Discharge

(1) This section applies where—

(a) under section 110(1)(b) of this Act, a notice of land attachment ceases to have 5

effect; or

(b) under subsection (2) of that section, a land attachment ceases to have effect.

(2) The creditor must discharge—

(a) the notice of land attachment; or

(b) the land attachment,10

provided that the expenses of discharge are paid or tendered to any of the persons 
mentioned in section 110(1) of this Act.

(3) It is competent to register any such discharge.

(4) Any such discharge must be in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.15

112 Recall and restriction of land attachment

(1) The debtor or any other person having an interest may apply to the sheriff for an order—

(a) recalling a land attachment; or

(b) restricting such an attachment.

(2) An application under subsection (1) above must—20

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) be intimated to the creditor.

(3) The sheriff must, if satisfied—

(a) that the land attachment—

(i) is invalid;25

(ii) has been executed incompetently or irregularly; or

(iii) has ceased to have effect; or

(b) that the creditor is, under section 111(2)(b) of this Act, obliged to discharge it,

make an order declaring that to be the case and recalling the land attachment.

(4) The sheriff may, if satisfied that a land attachment is valid but—30

(a) having regard to the sum recoverable by the land attachment, that significantly 
more land is attached than need be; and

(b) that it is reasonable to do so,

make an order restricting the effect of the land attachment to part only of the land to 
which it relates.35
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(5) An order of recall or restriction must be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt.

(6) It is competent for a person who obtains an order of recall or restriction to register that 
order in the appropriate property register.

113 Duration of land attachment5

(1) Subject to sections 110 to 112 of this Act and to subsection (2) below, a land attachment 
ceases to have effect on the expiry of the period of 5 years beginning with the day or, as 
the case may be, the last day on which the notice of land attachment is registered.

(2) The creditor may extend the period mentioned in subsection (1) above for a further 
period of 5 years.10

(3) Such an extension is effected by the creditor registering, during the period of 2 months 
ending with the day on which the period mentioned in subsection (1) above ends, a 
notice of extension in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.

(4) The creditor may extend the period for which a land attachment has effect on more than 15

one occasion and subsections (1) to (3) above apply as if for the reference in subsection 
(1) above to the day on which the notice of land attachment is registered there were 
substituted a reference to the day or, as the case may be, the last day on which the notice 
of extension is last registered.

Land attachment subsequent to reduction of deed granted in breach of inhibition20

114 Land attachment subsequent to reduction of deed granted in breach of inhibition

(1) Notwithstanding section 71(2)(a)(ii) of this Act, where—

(a) a debtor has granted a deed to a person (in this section, a “third party”) in breach 
of an inhibition; and 

(b) the deed has been reduced by the inhibiting creditor on the ground that it breached 25

the inhibition,

it is competent for the inhibiting creditor to register a notice of land attachment in 
relation to land to which the reduced deed relates.

(2) A land attachment created following registration of a notice of land attachment in the 
circumstances mentioned in subsection (1) above enjoys preference in ranking in any 30

competition with—

(a) a security granted over any land described in the notice in favour of; and

(b) a land attachment over any such land executed by,

a creditor of the third party.

(3) Where a notice of land attachment is registered in the circumstances mentioned in 35

subsection (1) above, this Chapter applies with the following modifications (and in those 
modifications “third party” means a third party within the meaning given by subsection 
(1) above).

(4) The references mentioned in subsection (5) below to the “debtor” are to be read as 
references to the debtor and the third party.40
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(5) Those references are the references in sections 72(3)(a), 81(3)(c)(iii) and (4)(a), 
92(1)(a), 93(3)(c), 95(1)(a), 97(5) and 106(4)(a).

(6) The references mentioned in subsection (7) below to the “debtor” are to read as 
references to the debtor or the third party.

(7) Those references are—5

(a) the references in sections 75(1)(b), 80(1)(a), 84(2), 87(1)(b), (2), (3), (7) and 
(8)(b)(ii), 88(3)(b), 89(1)(b), 95(1) (except the reference in paragraph (a)), 96(1)
and (3)(b) and (c), 102(2)(b)(vi), 105(2) and (4), 106(4) and (6) and 109(5); and

(b) the first reference in section 90(3)(a).

(8) In section 103(2)(b), after “to” insert “the debtor or third party”.10

(9) In section 105(1), after paragraph (d) insert—

“(da) any balance due to the third party;”.

General and miscellaneous

115 Land attachment as heritable security

For the avoidance of doubt, a land attachment is not a heritable security for the purposes 15

of the Heritable Securities (Scotland) Act 1894 (c.44).

116 Interpretation

(1) In this Chapter, unless the context otherwise requires—

“appointed person” has the meaning given by section 86(2)(b) of this Act;

“appropriate property register” has the meaning given by section 72(1)(c)(i) of 20

this Act;

“attached land” has the meaning given by section 70(5)(a) of this Act;

“decree” has the meaning given in section 199 of this Act (except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply) being a 
decree which, or an extract of which, authorises land attachment;25

“document of debt” has the meaning given in section 199 of this Act, being a 
document which, or an extract of which, authorises land attachment;

“land” has the meaning given by section 71(1) of this Act;

“long lease” has the same meaning as in section 28(1) of the Land Registration 
(Scotland) Act 1979 (c. 33);30

“messenger of court” means the messenger of court appointed by the creditor;

“notice of land attachment” has the meaning given by section 72(1) of this Act;

“prescribed sum” has the meaning given by section 81(1)(c) of this Act;

“property register” means the Land Register of Scotland or, as the case may be, 
the presentment book of the Register of Sasines;35
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“registering”, in relation to any document, means, unless the context otherwise 
requires, registering an interest in land or information relating to an interest in 
land (being an interest or information for which that document provides) in the 
Land Register of Scotland or, as the case may be, recording the document in the 
Register of Sasines (cognate expressions being construed accordingly);5

“sum recoverable by the land attachment” has the meaning given by section 
70(5)(b) of this Act; and

“warrant for sale” means a warrant granted under section 86(2) of this Act.

(2) Any reference in this Chapter to a sale, conveyance or disposition is, in a case where the 
attached land is a lease, to be construed as a reference to an assignation; and cognate 10

expressions are to be construed accordingly.

(3) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by—

(a) adding types of decree or document to;

(b) removing types of decree or document from; or15

(c) varying the description of,

the types of decree or document to which those definitions apply.

CHAPTER 3

RESIDUAL ATTACHMENT

Residual attachment20

117 Residual attachment

(1) There is to be a form of diligence over property of a debtor to be known as residual 
attachment.

(2) Residual attachment may be used to attach property (heritable or moveable) only of such
description or class as may be specified by the Scottish Ministers by regulations.25

(3) The Scottish Ministers may specify any property but only if—

(a) it is transferable; and

(b) it is not—

(i) attachable by; or

(ii) exempt from,30

any other diligence.

(4) The Scottish Ministers may not specify—

(a) a right of a debtor as tenant of a dwellinghouse which is the debtor’s sole or main 
residence; or

(b) a right of a debtor as tenant of a croft.35

(5) Property which is owned in common by a debtor and a third party may be attached by 
residual attachment in satisfaction of the debts of the debtor.

(6) Regulations under subsection (2) above may—
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(a) vary the description of; or

(b) remove property of such description or class from,

the property which may be attached by residual attachment.

(7) Regulations under subsection (2) above may make further provision, in the case of 
property of a particular description or class, about—5

(a) the content and effect of an application for an order under section 120(2) of this 
Act (in this Chapter, a “residual attachment order”);

(b) the effect of such an order;

(c) the content and effect of an application for an order under section 124(2) of this 
Act (in this Chapter, a “satisfaction order”);10

(d) the effect of such an order and, in particular—

(i) the methods for and procedures involved in satisfying the sum recoverable 
by the residual attachment out of the attached property which such an order 
may authorise;

(ii) the duration of such an order; and15

(iii) the disbursement of any sums recovered by such an order;

(e) the powers of the court in relation to residual attachment orders, satisfaction 
orders and other orders made by virtue of this Chapter; and

(f) the termination of residual attachment.

Application for residual attachment order20

118 Application for residual attachment order

(1) A creditor may apply to the court for a residual attachment order but only if—

(a) the debt is constituted by a decree or document of debt;

(b) the debtor has been charged to pay the debt;

(c) the creditor has, before or on the service of the charge, provided the debtor with a 25

debt advice and information package; and

(d) the period for payment specified in the charge has expired without payment being 
made.

(2) An application for a residual attachment order, must—

(a) be in (or nearly as may be in) the form prescribed by Act of Sederunt;30

(b) specify the property which it is sought to attach;

(c) state—

(i) how, were a satisfaction order made, the value of that property would be 
realised; and

(ii) that doing so would result in the sum mentioned in section 122(3) of this 35

Act being paid off or reduced; and

(d) be intimated to—

(i) the debtor; and
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(ii) any other person having an interest.

(3) A person who receives intimation of the application may, before the expiry of the period 
of 14 days beginning with the day on which that intimation is made, lodge objections to 
the application.

119 Effect of application for residual attachment order5

(1) Where an application for a residual attachment order is intimated to a debtor, the debtor 
must not, during the period mentioned in subsection (2) below, take any of the steps 
mentioned in subsection (3) below in relation to the property specified in the 
application.

(2) The period referred to in subsection (1) above is the period—10

(a) beginning with the day on which the application is intimated to the debtor; and

(b) ending with the day on which the court—

(i) makes a residual attachment order; or

(ii) dismisses the application.

(3) The steps referred to in subsection (1) above are—15

(a) transferring or otherwise disposing of the property;

(b) burdening the property;

(c) granting any licence or sub-licence in relation to the property; or

(d) entering into any agreement to do anything mentioned in paragraph (a), (b) or (c)
above in relation to the property.20

(4) Any step mentioned in subsection (3) above which is taken in breach of subsection (1)
above is void.

(5) Breach by the debtor or any other person of subsection (1) above may be dealt with as a 
contempt of court.

Residual attachment order25

120 Residual attachment order

(1) At the hearing on an application under section 118(1) of this Act, the court must not 
make any order without first giving any person who has lodged objections under 
subsection (3) of that section an opportunity to be heard.

(2) Subject to subsection (4) below, the court may, if satisfied that the application is in 30

order, make—

(a) a residual attachment order; and

(b) any other order which the court thinks fit in consequence of the residual 
attachment order.

(3) A residual attachment order must—35

(a) specify the property to be attached;

(b) require the creditor to intimate the order to—
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(i) the debtor; and

(ii) any other person the court specifies; and

(c) state on whom the schedule of residual attachment must be served.

(4) The court must make an order refusing the application for a residual attachment order if 
satisfied—5

(a) that the property specified in the application (or any part of it) is not capable of 
being attached by residual attachment; or

(b) that—

(i) were the satisfaction order proposed in the application made, it would not 
result in the value of that property being realised; or10

(ii) were that order made and the value of that property realised, it would not 
result in the sum recoverable by the residual attachment being paid off or 
reduced.

(5) Without prejudice to the generality of subsection (2)(b) above, an order under that 
paragraph may—15

(a) prohibit a specified person from acting so as to defeat the residual attachment in 
whole or in part;

(b) prohibit a specified person from making payments due to the debtor in respect of 
the property to be attached;

(c) appoint a judicial factor to ingather and manage that property;20

(d) require a specified person to produce to the court documents relating to the 
debtor’s right to that property;

(e) authorise the creditor to complete title in the name of the debtor to that property; 
and

(f) authorise the creditor to take specified action to preserve the value of that 25

property.

121 Schedule of residual attachment

(1) Where the court grants a residual attachment order, the creditor may serve a schedule of 
residual attachment. 

(2) A schedule of residual attachment must—30

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) be served on—

(i) the debtor; and

(ii) any person specified in the residual attachment order; and

(c) specify the property which is being attached.35
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122 Creation and effect of residual attachment

(1) A residual attachment is, subject to section 130(1) of this Act, created over the property 
specified in the schedule of residual attachment (in this Chapter, the “attached 
property”) at the beginning of the day after the day on which that schedule is served on 
the debtor.5

(2) A residual attachment—

(a) confers on the creditor a right in security over the attached property; and

(b) secures the sum mentioned in subsection (3) below (in this Chapter, the “sum 
recoverable by the residual attachment”).

(3) That sum is—10

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the residual attachment ceases to 
have effect; and

(b) all expenses which are chargeable against the debtor by virtue of the attachment.

Satisfaction order15

123 Application for satisfaction order

(1) The creditor may, where a residual attachment is in effect, apply to the court for a 
satisfaction order authorising the satisfaction of the sum recoverable by the residual 
attachment out of the attached property.

(2) An application under subsection (1) above must—20

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) specify the attached property (or part of it) in relation to which the application is 
made;

(c) state—

(i) how, were a satisfaction order made, the value of that property would be 25

realised; and

(ii) that doing so would result in the sum recoverable by the residual 
attachment being paid off or reduced; and

(d) be accompanied by—

(i) a copy of the schedule of residual attachment; and30

(ii) any other document prescribed by Act of Sederunt.

(3) An application under subsection (1) above must be intimated to—

(a) the debtor;

(b) any person to whom the residual attachment order was intimated; and

(c) any other person having an interest.35

(4) A person who receives intimation under subsection (3) above may, before the expiry of
the period of 14 days beginning with the day on which intimation is made, lodge 
objections to the application.
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124 Satisfaction order

(1) At the hearing on an application under section 123(1) of this Act, the court must not 
make any order without first giving any person who has lodged objections under 
subsection (4) of that section an opportunity to be heard.

(2) Subject to subsection (6) below, the court may, if satisfied that the application is in 5

order, make—

(a) a satisfaction order authorising the satisfaction of the sum recoverable by the 
residual attachment out of the attached property (or part of it) specified in the 
order; and

(b) any other order which the court thinks fit in consequence of the satisfaction order.10

(3) A satisfaction order must—

(a) specify the attached property to which it applies; and

(b) require the creditor to intimate the order to—

(i) the debtor; and

(ii) any other person the court specifies.15

(4) Without prejudice to the generality of subsection (2) above, a satisfaction order may 
authorise—

(a) the creditor to sell the attached property;

(b) the transfer of ownership of the property to the creditor;

(c) the transfer of income derived from the property to the creditor; or20

(d) the creditor to lease or licence the property.

(5) Where the court makes a satisfaction order—

(a) authorising the sale of attached property, it must—

(i) appoint a suitably qualified person (in this Chapter, the “appointed person”) 
who is willing to execute the order; and25

(ii) specify in the order the period within which the attached property is to be 
sold;

(b) it may appoint a suitably qualified person to report on the market value of the 
attached property.

(6) The court must make an order refusing the application for a satisfaction order if satisfied 30

that any of the grounds mentioned in subsection (7) below apply.

(7) The grounds referred to in subsection (6) above are—

(a) the residual attachment is invalid;

(b) the residual attachment has ceased to have effect; or

(c) that—35

(i) were the satisfaction order proposed in the application made, it would not 
result in the value of that property being realised; or
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(ii) were that order made and the value of that property realised, it would not 
result in the sum recoverable by the residual attachment being paid off or 
reduced.

(8) The court may, if satisfied that making a satisfaction order would be unduly harsh to the 
debtor or any other person having an interest—5

(a) make a satisfaction order but suspend its effect for a period not exceeding 1 year 
beginning with the day on which the order is made; or

(b) make an order refusing the application.

125 Intimation of court’s decision

(1) Where a satisfaction order is made, the creditor must, as soon as is reasonably 10

practicable, send a copy of the order to—

(a) the debtor;

(b) where the satisfaction order authorises the sale of the attached property, the 
appointed person; and

(c) any other person the court specifies in the order.15

(2) Where the court refuses to make a satisfaction order, the court must, as soon as is 
reasonably practicable, send a copy of the order to the debtor and to any other person 
appearing to the court to have an interest.

126 Effect of certain refusals of application for satisfaction order

Where, under section 124(6) of this Act, an order is made refusing an application for a 20

satisfaction order by virtue of the ground mentioned in paragraph (c) of subsection (7) of 
that section—

(a) the residual attachment does not, by reason only of that refusal, cease to have 
effect; and

(b) it is competent for the creditor to make a further application under section 123(1)25

of this Act.

Termination, discharge etc. of residual attachment

127 Termination by payment etc.

(1) Subject to subsection (2) below, if the full sum recoverable by the residual attachment is 
either paid or tendered to—30

(a) the creditor;

(b) where one has been appointed, the appointed person; or

(c) a messenger of court or any other person who has authority to receive payment on 
behalf of the creditor,

the residual attachment ceases to have effect.35

(2) Subsection (1) above does not apply unless the sum is paid or tendered before—

(a) where a satisfaction order authorising sale of the attached property is made, a 
contract of sale of the attached property is concluded; or
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(b) in any other case, the attached property is otherwise disposed of.

128 Recall

(1) The debtor or any other person having an interest may apply to the court for an order—

(a) recalling a residual attachment; or

(b) restricting such an attachment.5

(2) An application under subsection (1) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) be intimated to the creditor.

(3) The court must, if satisfied that the residual attachment—

(a) is invalid;10

(b) has been executed incompetently or irregularly; or

(c) has ceased to have effect,

make an order declaring that to be the case and recalling the residual attachment.

(4) The court may, if satisfied that the residual attachment is valid but—

(a) having regard to the sum recoverable by the residual attachment, that significantly 15

more property is attached than need be; and

(b) that is it reasonable to do so,

make an order restricting the effect of a residual attachment to part only of the property 
to which it relates.

(5) An order of recall or restriction must be in (or as nearly as may be in) the form 20

prescribed by Act of Sederunt.

129 Duration of residual attachment

(1) Subject to sections 127 and 128 of this Act and to subsection (2) below, a residual 
attachment ceases to have effect on the expiry of the period of 5 years beginning with 
the day on which the schedule of residual attachment is served on the debtor.25

(2) The court may, on the application of the creditor during the period of 2 months ending 
with the day on which the period mentioned in subsection (1) above ends, extend the 
period during which a residual attachment has effect.

(3) The court may extend the period for which a residual attachment has effect on more than 
one occasion and subsections (1) and (2) above apply as if for the reference in 30

subsection (1) above to the day on which the schedule of residual attachment is served 
on the debtor there were substituted a reference to the day on which the court last 
extended that period.

130 Effect of death of debtor

(1) Where, in relation to a debt—35

(a) the creditor has taken any steps towards obtaining a residual attachment order 
against the debtor; but
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(b) has not, before the date of death of the debtor, served a schedule of residual 
attachment on the debtor,

any such steps cease to have effect; and accordingly any residual attachment order 
relating to that debt becomes, on that date, void.

(2) Where a residual attachment is created before the death of the debtor, it continues to 5

have effect in relation to the attached property after that death.

(3) The Court of Session may, by Act of Sederunt, provide for the operation of this Chapter 
in a case to which this section applies and may, in particular—

(a) modify the provisions about intimation of applications for satisfaction orders; and

(b) confer power on the sheriff to dispense with or modify procedures under this 10

Chapter.

General and miscellaneous

131 Expenses of residual attachment

(1) The expenses incurred by the creditor in executing a residual attachment are chargeable 
against the debtor.15

(2) Expenses which, in accordance with subsection (1) above, are chargeable against the 
debtor are recoverable from the debtor by the residual attachment but not by any other 
legal process.

(3) Where any expenses such as are referred to in subsection (2) above have not been 
recovered by the time the residual attachment is completed, or otherwise ceases to have 20

effect, they cease to be so recoverable.

(4) In subsection (2) above, the reference to expenses does not include a reference to 
expenses of service of a charge.

(5) The court may, if satisfied that the debtor has objected to an application for a 
satisfaction order on frivolous grounds, award expenses, not exceeding such amount as 25

may be prescribed by the Scottish Ministers by regulations, against the debtor.

132 Ascription

(1) This section applies where any sums are—

(a) recovered by a residual attachment; or

(b) paid to account of the sum recoverable by the residual attachment while it is in 30

effect.

(2) Such sums must be ascribed to the following in the order in which they are mentioned—

(a) the expenses which are chargeable against the debtor incurred in the residual 
attachment;

(b) any interest which has accrued, at the date of the making of the residual 35

attachment order, on the sum for payment for which the charge was served;

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day mentioned in paragraph (b) above.
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133 Interpretation

(1) In this Chapter—

“appointed person” has the meaning given by section 124(5)(a)(i) of this Act;

“attached property” has the meaning given by section 122(1) of this Act;

“court” means—5

(a) the Court of Session; or

(b) the sheriff,

and references to applying to the court are references to applying by petition or, as 
the case may be, by summary application;

“croft” has the meaning given by section 3 of the Crofters (Scotland) Act 1993 10

(c.44);

“decree” has the meaning given in section 199 of this Act (except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply) being a 
decree which, or an extract of which, authorises residual attachment;

“document of debt” has the meaning given in section 199 of this Act, being a 15

document which, or an extract of which, authorises residual attachment;

“dwellinghouse” includes any yard, garden, outbuilding or other pertinents;

“messenger of court” means the messenger of court appointed by the creditor;

“residual attachment order” means an order under section 120(2) of this Act;

“satisfaction order” means an order under section 124(2) of this Act; and20

“sum recoverable by the residual attachment” has the meaning given by section 
122(2)(b) of this Act.

(2) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by—

(a) adding types of decree or document to;25

(b) removing types of decree or document from; or

(c) varying the description of,

the types of decree or document to which those definitions apply.

PART 5

INHIBITION30

Creation

134 Certain decrees and documents of debt to authorise inhibition without need for 
letters of inhibition

(1) Inhibition in execution is competent to enforce—

(a) payment of a debt constituted by a decree or document of debt; 35

(b) subject to subsection (2) below, an obligation to perform a particular act (other 
than payment) contained in a decree. 
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(2) Inhibition under subsection (1)(b) above is competent only if the decree is a decree—

(a) in an action containing an alternative conclusion or crave for payment of a sum 
other than by way of expenses; or

(b) for specific implement of an obligation to convey heritable property to the creditor 
or to grant in the creditor’s favour a real right in security, or some other right, over 5

such property. 

(3) In section 3 of the Writs Execution (Scotland) Act 1877 (c.40) (warrant in extract writ to 
authorise diligence), after paragraph (b) insert—

“(ba) in relation to an ordinary debt within the meaning of the Debtors 
(Scotland) Act 1987, inhibition against the debtor;”.10

(4) In section 7(1) of the Sheriff Courts (Scotland) Extracts Act 1892 (c.17) (warrant in 
extract decree to authorise diligence), after paragraph (b) insert—

“(ba) in relation to an ordinary debt within the meaning of the Debtors 
(Scotland) Act 1987, inhibition against the debtor;”.

(5) In section 87(2) of the 1987 Act (warrant in extract decree to authorise diligence), after 15

paragraph (b) insert—

“(ba) in relation to an ordinary debt, inhibition against the debtor;”.

(6) It is not competent for the Court of Session to grant letters of inhibition.

(7) In a case where inhibition is executed under subsection (1)(b) above—

(a) sections 152 and 153 of this Act do not apply; and20

(b) sections 147, 146, 150 and 145 of this Act have effect as if references to a 
“debtor” or “creditor” were references to the debtor or creditor in the obligation.

(8) In this Part—

“decree” has the meaning given by section 199 of this Act, except that paragraphs 
(c), (g) and (h) of the definition of “decree” in that section do not apply; and25

“document of debt” has the meaning given by section 199 of this Act.

(9) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (8) above by—

(a) adding types of decree or document to;

(b) removing types of decree or document from; or30

(c) varying the description of,

the types of decree or document to which those definitions apply.

135 Registration of inhibition

(1) An inhibition is registered only by registering—

(a) the schedule of inhibition; and35

(b) the certificate of execution of the inhibition,

in the Register of Inhibitions.
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(2) References in any enactment to registering or, as the case may be, recording an 
inhibition must, unless the context otherwise requires, be construed as references to 
registration in accordance with subsection (1) above.

(3) The—

(a) schedule of inhibition; and5

(b) certificate of execution of the inhibition,

must be in (or as nearly as may be in) the form prescribed by the Scottish Ministers by 
regulations.

136 Date on which inhibition takes effect

In the Titles to Land Consolidation (Scotland) Act 1868 (c.101) (in this Chapter, the 10

“1868 Act”), for section 155 (date on which inhibitions take effect) substitute—

“155 Date on which inhibition takes effect

(1) An inhibition has effect from the beginning of the day on which it is registered 
unless the circumstances referred to in subsection (2) below apply.

(2) Those circumstances are—15

(a) a notice of inhibition is registered in the Register of Inhibitions;

(b) the schedule of inhibition is served on the debtor after that notice is 
registered; and

(c) the inhibition is registered before the expiry of the period of 21 days 
beginning with the day on which the notice is registered.20

(3) In those circumstances the inhibition has effect from the beginning of the day 
on which the schedule of inhibition is served.

(4) A notice of inhibition must be in (or as nearly as may be in) the form 
prescribed.”.

Effect25

137 Property affected by inhibition

(1) Subject to section 140 of this Act, inhibition may affect any heritable property.

(2) Any enactment or rule of law by virtue of which inhibition may affect other property 
ceases to have effect.

(3) For the purposes of subsection (1) above and section 157 of the 1868 Act, a person 30

acquires property at the beginning of the day on which the deed conveying or otherwise 
granting a real right in the property is delivered to that person.

138 Effect on inhibition to enforce obligation when alternative decree granted

Where—

(a) an inhibition is executed to enforce a decree such as is mentioned in section 35

134(2)(a) of this Act; and 

(b) decree is subsequently granted in terms of the alternative conclusion or crave 
mentioned in that section,
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the inhibition continues to have effect for the purposes of enforcing payment of the debt 
constituted by that subsequent decree.

139 Effect of conversion of limited inhibition on the dependence to inhibition in 
execution

Where—5

(a) a creditor obtains a decree for payment of all or part of a principal sum concluded 
or craved for in proceedings on the dependence of which warrant for inhibition 
was granted; and 

(b) the warrant was limited to specified property by virtue of section 15J(b) of the 
1987 Act (property affected by inhibition on dependence),10

any inhibition in execution of the decree is not limited to that property.

140 Property affected by inhibition to enforce obligation to convey heritable property

Where a decree such as is mentioned in section 134(2)(b) of this Act is granted, any 
inhibition executed to enforce that decree is limited to the property to which the decree 
relates.15

141 Inhibition not to confer a preference in ranking

(1) An inhibition does not confer any preference in any—

(a) sequestration;

(b) insolvency proceedings; or

(c) other process in which there is ranking.20

(2) Subsection (1) above does not affect any preference claimed in—

(a) a sequestration;

(b) insolvency proceedings; or

(c) any other process,

where the inhibition has effect before this section comes into force.25

(3) For the avoidance of doubt, in this section, “other process” includes the process, under 
section 27(1) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35), of 
applying the proceeds of sale where a creditor in a standard security has effected a sale 
of the security subjects.

(4) In this section, “insolvency proceedings” means—30

(a) winding up;

(b) receivership;

(c) administration; and

(d) proceedings in relation to a company voluntary arrangement,

within the meaning of the Insolvency Act 1986 (c.45).35
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142 Power of receiver or liquidator in creditors’ voluntary winding up to dispose of 
property affected by inhibition

(1) The Insolvency Act 1986 (c.45) is amended as follows.

(2) After section 61(1) (which sets out the process by which a receiver may dispose of 
property subject to both the floating charge and to another security, other encumbrance5

or diligence) insert—

“(1A) For the purposes of subsection (1) above, an inhibition which takes effect after 
the creation of the floating charge by virtue of which the receiver was 
appointed is not an effectual diligence.”.

(3) After section 166(1) (which applies the provisions of that section to a liquidator 10

nominated by the company in a creditors’ voluntary winding up) insert—

“(1A) The exercise by the liquidator of the power specified in paragraph 6 of 
Schedule 4 to this Act (power to sell any of the company’s property) shall not 
be challengeable on the ground of any prior inhibition.”.

Termination15

143 Termination of effect of inhibition

In section 44(3) of the Conveyancing (Scotland) Act 1924 (c.27) (limitation of effect of 
certain entries in the Register of Inhibitions and Adjudications)—

(a) in paragraph (a), the word “inhibitions,”, where it second occurs, is repealed; and

(b) after that paragraph insert—20

“(aa) all inhibitions shall cease to have effect on the lapse of five years from 
the date on which they take effect.”.

144 Inhibition terminated by payment of full amount owing

(1) This section applies where—

(a) an inhibition executed to enforce payment of a debt has effect; and25

(b) a sum is paid, in respect of the debt constituted by the decree or document of debt 
authorising the inhibition, to the creditor, a messenger of court or any other person 
who has authority to receive payment on behalf of the creditor.

(2) Where the sum paid amounts to the sum of—

(a) the debt (including any interest due under the decree or document of debt); 30

(b) the expenses incurred by the creditor in executing an inhibition (referred to in this 
section and in sections 152 and 153 as the “inhibition expenses”); and

(c) the expenses of discharging the inhibition,

the inhibition ceases to have effect.

(3) Any rule of law to the effect that an inhibition ceases to have effect on payment or 35

tender of the debt constituted by the decree or document of debt is abolished.

(4) This section and sections 152 and 153 of this Act do not apply to an inhibition on the 
dependence of an action.
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145 Inhibition terminated by compliance with obligation to perform

Where—

(a) an inhibition executed to enforce an obligation to perform a particular act (other 
than payment) contained in a decree has effect; and 

(b) the debtor has complied with the decree, 5

the inhibition ceases to have effect.

146 Termination of inhibition when property acquired by third party

(1) Notwithstanding section 147 of this Act, an inhibition ceases to have effect (and is 
treated as never having had effect) in relation to property if a person acquires the 
property (or a right in the property) in good faith and for adequate consideration.10

(2) For the purposes of subsection (1) above, a person acquires property (or a right in the 
property) when the deed conveying (or granting the right in) the property is delivered to 
the person.

(3) An acquisition under subsection (1) above may be from the inhibited debtor or any other 
person who has acquired the property or right (regardless of whether that person 15

acquired in good faith or for value).

(4) For the purposes of subsection (1) above, a person is presumed to have acted in good 
faith if the person—

(a) is unaware of the inhibition; and

(b) has taken all reasonable steps to discover the existence of an inhibition affecting 20

the property.

Breach

147 Breach of inhibition

An inhibited debtor breaches the inhibition when the debtor delivers a deed—

(a) conveying; or 25

(b) otherwise granting a right in,

property over which the inhibition has effect to a person other than the inhibiting 
creditor.

148 Prescription of right to reduce transactions in breach of inhibition

For the avoidance of doubt, section 8(1) of the Prescription and Limitation (Scotland) 30

Act 1973 (c.52) (extinction of certain rights relating to property by prescriptive period of 
20 years) applies to the right of an inhibitor to have a deed granted in breach of an 
inhibition reduced.

149 Registration of notice of litigiosity and discharge of notice

After section 159 of the 1868 Act insert—35
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“159A Registration of notice of summons of action of reduction

(1) This section applies where a pursuer raises an action of reduction of a 
conveyance or deed of or relating to lands granted in breach of an inhibition.

(2) The pursuer shall, as soon as is reasonably practicable after the summons in the 
action is signeted—5

(a) register a notice of that signeted summons in accordance with section 
159 of this Act; and

(b) register in the Land Register of Scotland or, as the case may be, record in 
the Register of Sasines a copy of that notice.

(3) Where a decree of reduction is not obtained in the action to which the notice 10

relates, the pursuer shall, as soon as is reasonably practicable—

(a) register in the Register of Inhibitions; and

(b) register in the Land Register of Scotland or, as the case may be, record in 
the Register of Sasines,

a discharge of that notice in (or as nearly as may be in) the form prescribed.”.15

150 Reduction of lease granted in breach of inhibition

(1) This section applies where an inhibited debtor grants a lease of property affected by the 
inhibition.

(2) A lease which, on the date an action of reduction of the lease is raised, has an unexpired 
duration of not less than 5 years is reducible.20

(3) A lease which, on the date an action of reduction of the lease is raised, has an unexpired 
duration of less than 5 years may be reduced only if the Court of Session is satisfied that 
it would be fair and reasonable in all the circumstances to do so.

(4) In calculating the unexpired duration of a lease for the purposes of subsections (2) and 
(3) above—25

(a) any provision in the lease (however expressed) enabling the lease to be terminated 
earlier than the date on which the lease would otherwise terminate must be 
disregarded; and

(b) where the lease includes provision (however expressed) requiring the landlord to 
renew it, the duration of any such renewed lease must be added to the duration of 30

the original lease.

General and miscellaneous

151 Power to prescribe forms in the 1868 Act

(1) In section 159 of the 1868 Act (no litigiosity before date notice of summons is 
registered), for the words from “set” to “annexed” substitute “be in (or as nearly as may 35

be in) the form prescribed.”.

(2) After section 159A of that Act (which is inserted by section 149 of this Act) insert—

“159B Power of the Scottish Ministers to prescribe forms

(1) In sections 155, 159 and 159A of this Act, “prescribed” means prescribed by 
the Scottish Ministers by regulations.40
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(2) The power conferred on the Scottish Ministers to make regulations under 
subsection (1) above is exercisable by statutory instrument.

(3) A statutory instrument containing regulations made under subsection (1) above 
is subject to annulment in pursuance of a resolution of the Scottish 
Parliament.”.5

152 Expenses of inhibition

(1) Subject to subsection (3) below, the inhibition expenses are chargeable against the 
debtor.

(2) Inhibition expenses are recoverable from the debtor by land attachment or residual 
attachment executed for the purpose of enforcing payment of the debt to which the 10

inhibition relates but not by any other legal process.

(3) Where a creditor has executed an inhibition, the expenses of only one further inhibition 
in relation to the debt to which the first inhibition relates are chargeable against the 
debtor as inhibition expenses. 

(4) For the purposes of a sequestration or other process in which there is ranking, the 15

inhibition expenses must be treated as part of the debt constituted by the decree or 
document of debt authorising the inhibition.

153 Ascription

(1) This section applies where—

(a) an inhibition has effect;  and 20

(b) any sums are paid to account of the sums recoverable from the debtor by virtue of 
the decree or document of debt authorising the inhibition.

(2) Such sums must be ascribed to the following in the order in which they are mentioned—

(a) the expenses which are chargeable against the debtor incurred in respect of any 
diligence (other than the inhibition) authorised by the decree or document of debt;25

(b) the inhibition expenses;

(c) any interest which has accrued, at the date on which the inhibition takes effect, on 
the debt constituted by the decree or document of debt;

(d) the debt constituted by the decree or document of debt together with such interest 
as has accrued after the date on which the inhibition takes effect.30

154 Keeper’s duty to enter inhibition on title sheet

In section 6 of the Land Registration (Scotland) Act 1979 (c.33) (content of title 
sheet)—

(a) in subsection (1)(c), at the beginning insert “subject to subsections (1A) and (1B) 
below,”; and35

(b) after subsection (1) insert—

“(1A) The Keeper shall enter an inhibition registered in the Register of Inhibitions in 
the title sheet only when completing registration of an interest in land where 
the interest has been transferred in breach of the inhibition.
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(1B) The Keeper shall, on the application of the person entitled to the interest in 
land or of any other person having an interest, amend the title sheet by entering 
any—

(a) discharge; or

(b) restriction affecting the interest,5

of the inhibition referred to in subsection (1A) above.”.

155 Inhibition effective against judicial factor

(1) Notwithstanding the appointment of a judicial factor on a debtor’s estate, an inhibition 
has effect.

(2) But subsection (1) above does not apply in a case where—10

(a) a judicial factor is appointed under section 11A of the Judicial Factors (Scotland) 
Act 1889 (c.39) (application for judicial factor on deceased person’s estate); and  

(b) the inhibition was effective against the debtor prior to the debtor’s death.

PART 6

DILIGENCE ON THE DEPENDENCE15

156 Diligence on the dependence

After section 15 of the 1987 Act, insert—

“PART 1A

DILIGENCE ON THE DEPENDENCE

Availability of diligence on the dependence20

15A Diligence on the dependence of action

(1) Subject to subsection (2) below and to sections 15C to 15F of this Act, the 
Court of Session or the sheriff may grant warrant for diligence by—

(a) arrestment; or

(b) inhibition,25

on the dependence of an action.

(2) Warrant for—

(a) arrestment on the dependence of an action is competent only where the 
action contains a conclusion for payment of a sum other than by way of 
expenses; and30

(b) inhibition on the dependence is competent only where the action 
contains—

(i) such a conclusion; or

(ii) a conclusion for specific implement of an obligation to convey 
heritable property to the creditor or to grant in the creditor’s favour 35

a real right in security, or some other right, over such property.

(3) In this Part of this Act, “action” includes, in the sheriff court—
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(a) a summary cause;

(b) a small claim; and

(c) a summary application,

and references to “summons”, “conclusion” and to cognate expressions shall be 
construed accordingly. 5

15B Diligence on the dependence of petition

(1) Subject to subsection (2) below and to sections 15C to 15F of this Act, it shall 
be competent for the Court of Session to grant warrant for diligence by—

(a) arrestment; or

(b) inhibition,10

on the dependence of a petition.

(2) Warrant for—

(a) arrestment on the dependence of a petition is competent only where the 
petition contains a prayer for payment of a sum other than by way of 
expenses; and15

(b) inhibition on the dependence is competent only where the petition 
contains—

(i) such a prayer; or

(ii) a prayer for specific implement of an obligation to convey 
heritable property to the creditor or to grant in the creditor’s favour 20

a real right in security, or some other right, over such property.

(3) The provisions (other than section 15A) of this Act, of any other enactment and 
of any rule of law relating to diligence on the dependence of actions shall, in so 
far as is practicable and unless the contrary intention appears, apply to petitions 
in relation to which it is competent to grant warrant for such diligence and to 25

the parties to them as it applies to actions and to parties in them.

15C Diligence on the dependence to secure future or contingent debts

(1) It shall be competent for the court to grant warrant for diligence on the 
dependence where the sum concluded for is a future or contingent debt.

(2) In this section and in sections 15D to 15M of this Act, the “court” means the 30

court before which the action is depending.

Application for diligence on the dependence

15D Application for diligence on the dependence

(1) A creditor may, at any time during which an action is in dependence, apply to 
the court for warrant for diligence by—35

(a) arrestment; or

(b) inhibition,

on the dependence of the action.
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(2) An application under subsection (1) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) subject to subsection (3) below, be intimated to and provide details of—

(i) the debtor; and

(ii) any other person having an interest;5

(c) state whether the creditor is seeking the grant of warrant for diligence on 
the dependence in advance of a hearing on the application; and

(d) contain such other information as the Scottish Ministers may by 
regulations prescribe.

(3) An application under subsection (1) above need not be intimated where the 10

creditor is seeking the grant of warrant in advance of a hearing on the 
application.

(4) The court, on receiving an application under subsection (1) above, shall—

(a) subject to section 15E of this Act, fix a date for a hearing on the 
application; and15

(b) order the creditor to intimate that date to—

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.

15E Grant of warrant without a hearing

(1) The court may, if satisfied as to the matters mentioned in subsection (2) below, 20

make an order granting warrant for diligence on the dependence without a 
hearing on the application.

(2) The matters referred to in subsection (1) above are—

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 25

action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 30

assets,

were warrant for diligence on the dependence not granted in advance of a 
hearing; and

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so.35

(3) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.

(4) Where the court makes an order granting warrant for diligence on the 
dependence without a hearing on the application, the court shall—

(a) fix a date for a hearing under section 15K of this Act; and40
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(b) order the creditor to intimate that date to—

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.

(5) Where a hearing is fixed under subsection (4)(a) above, section 15K of this Act 
shall apply as if an application had been made to the court for an order under 5

that section.

(6) Where the court refuses to make an order granting a warrant without a hearing 
and the creditor insists in the application, the court shall—

(a) fix a date for a hearing on the application; and

(b) order the creditor to intimate that date to—10

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.

15F Hearing on application

(1) At the hearing on an application for warrant for diligence on the dependence, 
the court shall not make any order without first giving—15

(a) any person to whom intimation of the date of the hearing was made; and

(b) any other person the court is satisfied has an interest,

an opportunity to be heard.

(2) The court may, if satisfied as to the matters mentioned in subsection (3) below, 
make an order granting warrant for diligence on the dependence.20

(3) The matters referred to in subsection (2) above are—

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—25

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for diligence on the dependence not granted; and30

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so.

(4) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.

(5) Where the court makes an order granting or, as the case may be, refusing 35

warrant for diligence on the dependence, the court shall intimate that order 
to—

(a) the debtor; and

(b) any other person appearing to the court to have an interest.
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(6) Where the court makes an order refusing warrant for diligence on the 
dependence, the court may impose such conditions (if any) as it thinks fit.

(7) Without prejudice to the generality of subsection (6) above, those conditions 
may require the debtor—

(a) to consign into court such sum; or5

(b) to find caution or to give such other security,

as the court thinks fit.

Execution before service

15G Execution of diligence before service of summons

(1) This section applies where diligence by—10

(a) arrestment; or

(b) inhibition,

on the dependence of an action is executed before service of the summons on 
the debtor.

(2) Subject to subsection (3) below, if the summons is not served on the debtor 15

before the end of the period of 21 days beginning with the day on which the 
diligence is executed, the diligence shall cease to have effect.

(3) The court may, on the application of the creditor, make an order extending the 
period referred to in subsection (2) above.

(4) In determining whether to make such an order the court shall have regard to—20

(a) the efforts of the creditor to serve the summons within the period of 21 
days; and

(b) any special circumstances preventing or obstructing service within that 
period. 

Restriction on property attached25

15H Sum attached by arrestment on dependence

(1) The court may, subject to subsection (2) below, when granting warrant for 
arrestment on the dependence, limit the sum which may be attached to funds 
not exceeding such amount as the court may specify.

(2) The maximum amount which the court may specify under subsection (1) above 30

shall be the aggregate of—

(a) the principal sum concluded for;

(b) a sum equal to 20 per cent of that sum or such other percentage as the 
Scottish Ministers may, by regulations, prescribe;

(c) a sum equal to 1 year’s interest on the principal sum at the judicial rate; 35

and

(d) any sum prescribed under subsection (3) below.
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(3) The Scottish Ministers may, by regulations, prescribe a sum which appears to 
them to be reasonable having regard to the expenses likely to be incurred and 
chargeable against a debtor in executing an arrestment on the dependence.

(4) For the avoidance of doubt, section 73E of this Act applies to any sum attached 
under this section.5

15J Property affected by inhibition on dependence

Where the court grants warrant for diligence by inhibition on the dependence—

(a) in a case where the action is brought for specific implement of an 
obligation—

(i) to convey heritable property to the creditor;10

(ii) to grant in the creditor’s favour a real right in security over such 
property; or

(iii) to grant some other right over such property,

the court shall limit the property inhibited to that particular property; and

(b) in any other case, the court may limit the property inhibited to such 15

property as the court may specify.

Recall etc. of diligence on the dependence.

15K Recall of diligence on dependence

(1) This section applies where warrant is granted for diligence on the dependence.

(2) The debtor and any person having an interest may apply to the court for an 20

order—

(a) recalling the warrant;

(b) restricting the warrant;

(c) if an arrestment or inhibition has been executed in pursuance of the 
warrant—25

(i) recalling; or

(ii) restricting,

that arrestment or inhibition;

(d) determining any question relating to the validity, effect or operation of 
the warrant; or30

(e) ancillary to any order mentioned in paragraphs (a) to (d) above.

(3) Where the court is satisfied that the warrant is invalid—

(a) it shall make an order—

(i) recalling the warrant; and

(ii) if an arrestment or inhibition has been executed in pursuance of the 35

warrant, recalling that arrestment or inhibition; and

(b) it may make an order ancillary to any order mentioned in paragraph (a) 
above.

102



Bankruptcy and Diligence etc. (Scotland) Bill 95
Part 6—Diligence on the dependence

(4) Subject to subsection (5) below, where the court is satisfied that the warrant is 
valid but that—

(a) an arrestment or inhibition executed in pursuance of it is irregular, 
incompetent or ineffective; or

(b) it is reasonable in all the circumstances, including the effect granting 5

warrant may have had on any person having an interest, to do so,

the court may make any order such as is mentioned in subsection (2) above.

(5) If no longer satisfied as to the matters mentioned in subsection (6) below, the 
court—

(a) shall make an order such as is mentioned in subsection (3)(a) above; and10

(b) may make an order such as is mentioned in subsection (3)(b) above.

(6) The matters referred to in subsection (5) above are—

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 15

reason of—

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,20

were warrant for diligence on the dependence not granted; and

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, for the diligence 
on the dependence to continue to have effect.

(7) The onus shall be on the creditor to satisfy the court that no order under 25

subsection (3), (4) or (5) above should be made.

(8) In granting an application under subsection (2) above, the court may impose 
such conditions (if any) as it thinks fit.

(9) Without prejudice to the generality of subsection (8) above, the court may 
impose conditions which require the debtor—30

(a) to consign into court such sum; or

(b) to find such caution or to give such other security,

as the court thinks fit.

(10) This section applies irrespective of whether warrant for diligence on the 
dependence is obtained, or executed, before this section comes into force.35

15L Variation and recall of conditions

(1) Where—

(a) an order restricting warrant for diligence on the dependence is made 
under section 15K(4); or

(b) a condition is imposed by virtue of—40
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(i) section 15F(6); or

(ii) section 15K(8),

of this Act, the debtor may apply to the court for variation of the order or, as 
the case may be, variation or removal of the condition.

(2) On an application under subsection (1) above, the court may if it thinks fit—5

(a) vary the order; or

(b) vary or remove the condition.

General and miscellaneous

15M Expenses of diligence on the dependence

(1) Subject to subsection (3)(a) below, a creditor shall be entitled to such expenses 10

as the creditor incurs—

(a) in obtaining warrant for diligence on the dependence; and

(b) where an arrestment or inhibition is executed in pursuance of the 
warrant, in so executing the arrestment or inhibition.

(2) Subject to subsection (3)(b) below, a debtor shall be entitled, where—15

(a) warrant for diligence on the dependence is granted; and

(b) the court is satisfied that the creditor was acting unreasonably in 
applying for it,

to the expenses incurred in opposing that warrant.

(3) The court may modify or refuse—20

(a) such expenses as are mentioned in subsection (1) above if it is satisfied 
that—

(i) the creditor was acting unreasonably in applying for the warrant; 
or

(ii) such modification or refusal is reasonable in all the circumstances 25

and having regard to the outcome of the action; and

(b) such expenses as are mentioned in subsection (2) above if it is satisfied 
as to the matter mentioned in paragraph (a)(ii) above.

(4) Subject to subsections (1) to (3) above, the court may make such finding as it 
thinks fit in relation to such expenses as are mentioned in subsections (1) and 30

(2) above.

(5) Expenses incurred as mentioned in subsection (1) and (2) above in obtaining 
or, as the case may be, opposing an application for warrant shall be expenses of 
process.

(6) Subsections (1) to (5) above are without prejudice to any enactment or rule of 35

law as to the recovery of expenses chargeable against a debtor as are incurred 
in executing an arrestment or inhibition on the dependence of an action.
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15N Application of this Part to admiralty actions

This Part of this Act (other than sections 15J and 15M) shall apply, in so far as 
not inconsistent with the provisions of Part V of the Administration of Justice 
Act 1956 (c.46) (admiralty jurisdiction and arrestment of ships), to an 
arrestment on the dependence of an admiralty action as it applies to any other 5

arrestment on the dependence.”.

157 Prescription of arrestment

After section 95 of the 1987 Act, insert—

“95A Prescription of arrestment

(1) Subject to subsection (2) below, an arrestment which is not insisted in 10

prescribes—

(a) where it is on the dependence of an action, at the end of the period of 3 
years beginning with the day on which a final interlocutor is obtained by 
the creditor for payment of all or part of a principal sum concluded for; 
or15

(b) where it is in execution of an extract decree or other extract registered 
document relating to a due debt, at the end of the period of 3 years 
beginning with the day on which the arrestment is executed.

(2) Where the arrestment secures or enforces a future or contingent debt due to the 
creditor, it prescribes, if not insisted in, at the end of the period of 3 years 20

beginning on the day on which the debt becomes due.

(3) In a case where—

(a) a time to pay direction;

(b) an interim order under section 6(3) of this Act; or

(c) a time to pay order,25

has been made, there shall be disregarded, in computing the period at the end 
of which the arrestment prescribes, the period during which the time to pay 
direction, interim order or time to pay order is in effect.

(4) Nothing in this section shall apply to an earnings arrestment, a current 
maintenance arrestment or a conjoined arrestment order.30

(5) Subsections (1) to (3) above apply irrespective of whether the arrestment is 
executed, or warrant for it obtained, before this section comes into force.

(6) For the purposes of subsection (1)(a) above, a final interlocutor is obtained 
when an interlocutor cannot be recalled or altered and is not subject to 
review.”.35

158 Abolition of letters of loosing

(1) Subject to subsection (2) below, it is no longer competent for any court to loose an 
arrestment.

(2) Subsection (1) above does not affect—

(a) any enactment or rule of law relating to the loosing of an arrestment of a ship or 40

its cargo; or
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(b) the exercise of any other power of the court to recall or restrict an arrestment.

159 Abolition of adjudication in security

Any enactment or rule of law enabling adjudication in security to be used ceases to have 
effect.

PART 75

INTERIM ATTACHMENT

160 Interim attachment

After section 9 of the 2002 Act, insert—

“PART 1A

INTERIM ATTACHMENT10

Interim attachment

9A Interim attachment

(1) Subject to sections 9B to 9E below, the court may grant warrant for diligence 
by attachment of corporeal moveable property owned (whether alone or in 
common) by the debtor on the dependence of an action (such attachment is to 15

be known as interim attachment).

(2) Warrant for interim attachment is competent only where an action contains a 
conclusion for payment of a sum other than by way of expenses.

(3) This Part of this Act shall apply to petitions in the Court of Session and to 
parties in them as it applies to actions and to parties to them.20

(4) In this Part of this Act—

“action” includes, in the sheriff court—

(a) a summary cause;

(b) a small claim; and

(c) a summary application,25

and references to “summons”, “conclusion” and to cognate expressions 
shall be construed accordingly;

“court” means—

(a) the court before which the action is in dependence; or

(b) where, by virtue of section 9K(1)(a) below, the interim attachment 30

has effect after the creditor obtains a final interlocutor for 
payment, the court which granted that interlocutor;

“creditor” means the party who concludes for payment and who seeks, 
obtains or executes warrant for interim attachment;

“debtor” means the party against whom the conclusion for payment is 35

addressed; and
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expressions used in this Part of this Act have, unless the context 
otherwise requires, the same meanings as those expressions have in Part 
2 of this Act.

9B Articles exempt from interim attachment

It is not competent to attach by interim attachment—5

(a) any article within a dwellinghouse;

(b) any article which, by virtue of section 11 below, it is not competent to 
attach;

(c) a mobile home which is the only or principal residence of a person other 
than the debtor;10

(d) any article of a perishable nature or which is likely to deteriorate 
substantially and rapidly in condition or value; or

(e) where the debtor is engaged in trade, any article acquired by the 
debtor—

(i) to be sold by the debtor (whether or not after adaptation); or15

(ii) as a material for a process of manufacturing for sale by the debtor,

in the ordinary course of that trade.

Application for interim attachment

9C Application for warrant for interim attachment

(1) A creditor may, at any time during which an action is in dependence, apply to 20

the court for warrant for interim attachment.

(2) An application under subsection (1) above shall—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) subject to subsection (3) below, be intimated to and provide details of—

(i) the debtor; and25

(ii) any other person having an interest;

(c) state whether the creditor is seeking the grant of warrant for interim 
attachment in advance of a hearing on the application; and

(d) contain such other information as the Scottish Ministers may by 
regulations prescribe.30

(3) An application under subsection (1) above need not be intimated where the 
creditor is seeking the grant of warrant in advance of a hearing on the 
application.

(4) The court, on receiving an application under subsection (1) above, shall—

(a) subject to section 9D below, fix a date for a hearing on the application; 35

and

(b) order the creditor to intimate that date to—

(i) the debtor; and
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(ii) any other person appearing to the court to have an interest.

9D Grant of warrant without a hearing

(1) The court may, if satisfied as to the matters mentioned in subsection (2) below,
make an order granting warrant for interim attachment without a hearing on the 
application.5

(2) The matters referred to in subsection (1) above are—

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—10

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for interim attachment not granted in advance of a hearing; 15

and

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have on any person having an interest, to do so.

(3) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.20

(4) Where the court makes an order granting warrant for interim attachment 
without a hearing on the application, the court shall—

(a) fix a date for a hearing under section 9L below; and

(b) order the creditor to intimate that date to—

(i) the debtor; and25

(ii) any other person appearing to the court to have an interest.

(5) Where a hearing is fixed under subsection (4)(a) above, section 9L (except 
subsection (8)) below shall apply as if an application had been made to the 
court for an order under that section.

(6) Where the court refuses to make an order granting a warrant without a hearing 30

and the creditor insists in the application, the court shall—

(a) fix a date for a hearing on the application; and

(b) order the creditor to intimate that date to—

(i) the debtor; and

(ii) any other person appearing to the court to have an interest.35

9E Hearing on application

(1) At the hearing on an application for warrant for interim attachment, the court 
shall not make any order without first giving—

(a) any person to whom intimation of the date of the hearing was made; and
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(b) any other person appearing to the court to have an interest,

an opportunity to be heard.

(2) The court may, if satisfied as to the matters mentioned in subsection (3) below,
make an order granting warrant for interim attachment.

(3) The matters referred to in subsection (2) above are—5

(a) that the creditor has a prima facie case on the merits of the action;

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or10

(ii) the likelihood of the debtor removing, disposing of, burdening, 
concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for interim attachment not granted; and

(c) that it is reasonable in all the circumstances, including the effect granting 15

warrant may have on any person having an interest, to do so.

(4) The onus shall be on the creditor to satisfy the court that the order granting 
warrant should be made.

(5) Where the court makes an order granting or, as the case may be, refusing 
warrant for interim attachment, the court shall intimate that order to—20

(a) the debtor; and

(b) any other person appearing to the court to have an interest.

(6) Where the court makes an order refusing warrant for interim attachment, the 
court may impose such conditions (if any) as it thinks fit.

(7) Without prejudice to the generality of subsection (6) above, those conditions 25

may require the debtor—

(a) to consign into court such sum; or

(b) to find caution or to give such other security,

as the court thinks fit.

Execution of interim attachment30

9F Execution of interim attachment

(1) Sections 12, 13, 15 and (subject to subsection (6) below) 17 below apply to 
execution of an interim attachment as they apply to execution of an attachment.

(2) The messenger of court shall, immediately after executing an interim 
attachment, complete a schedule such as is mentioned in subsection (3) below 35

(in this Part of this Act, a “schedule of interim attachment”).

(3) The schedule of interim attachment—

(a) shall be—

(i) in (or as nearly as may be in) the form prescribed by Act of 
Sederunt; and40
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(ii) signed by the messenger; and

(b) shall specify the property attached.

(4) The messenger of court shall—

(a) give a copy of the schedule of interim attachment to the debtor; or

(b) where it is not practicable to do so—5

(i) give a copy of the schedule to a person present at the place where 
the interim attachment was executed; or

(ii) where there is no such person, leave a copy of the schedule at that 
place.

(5) References in this Part of this Act to the day on which an interim attachment is 10

executed are references to the day on which the messenger of court complies 
with subsection (4) above.

(6) The application of section 17 below shall be subject to the following 
modifications—

(a) subsections (3)(b) and (4) shall not apply;15

(a) in subsections (1), (5) and (6), the references to the sheriff shall be 
construed as references to the court; and

(b) in subsection (6)(b), the reference to the sheriff clerk shall, in the case of 
an action in the Court of Session, be construed as a reference to the clerk 
of the court.20

9G Execution of interim attachment before service

(1) This section applies where an interim attachment is executed before the service 
of the summons on the debtor.

(2) Subject to subsection (3) below, if the summons is not served on the debtor 
before the end of the period of 21 days beginning with the day on which the 25

interim attachment is executed, the attachment shall cease to have effect.

(3) The court may, on the application of the creditor, make an order extending the 
period referred to in subsection (2) above.

(4) In determining whether to make such an order the court shall have regard to—

(a) the efforts of the creditor to serve the summons within the period of 21 30

days; and

(b) any special circumstances preventing or obstructing service within that 
period.

Interim attachment: effects

9H Unlawful acts after interim attachment35

Section 21 (except subsections (3) and (15)) below applies to an interim 
attachment as it applies to an attachment with the following modifications—

(a) in subsections (10) and (11), the references to the sheriff shall be 
construed as references to the court; and
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(b) in subsection (12), the references to sections 51 and 54(1) below shall be 
of no effect.

9J Articles belonging to or owned in common by a third party

(1) Where—

(a) a third party claims to own an article attached by interim attachment; and5

(b) the court, on the application of the third party, makes an order stating 
that it is satisfied that the claim is valid,

the interim attachment of that article shall cease to have effect.

(2) Where—

(a) a third party claims to own an article attached by interim attachment in 10

common with the debtor;

(b) the court, on the application of the third party, makes an order stating 
that it is satisfied—

(i) that the claim is valid; and

(ii) that the continued attachment of the article would be unduly harsh 15

to the third party,

the interim attachment of that article shall cease to have effect.

(3) Subsection (2) of section 34 below applies where a third party makes an 
application for the purposes of subsection (1)(b) above as it applies where a 
third party makes an application for the purposes of subsection (1)(b)(ii) of that 20

section.

(4) Where the attachment of an article ceases, by virtue of an order under 
subsection (1) or (2) above, to have effect, the messenger of court may attach 
other articles which are owned by the debtor and kept at the place at which the 
original interim attachment was executed.25

9K Duration of interim attachment

(1) An interim attachment shall, unless recalled, have effect only until—

(a) subject to subsections (4) and (5) below, where the creditor obtains a 
final interlocutor for payment of all or part of a principal sum concluded 
for in the action on the dependence of which warrant for interim 30

attachment was granted, the expiry of the period of 6 months after the 
action is disposed of;

(b) where the final interlocutor is of absolvitor or dismissal as respects the 
conclusion in question, the granting of that interlocutor; or

(c) where, by virtue of subsection (3) below, the creditor consents to the 35

interim attachment ceasing to have effect in relation to every article 
attached.

(2) An interim attachment shall have effect in relation to a specific article only 
until the article is attached by the creditor in execution of any such final 
interlocutor as is mentioned in subsection (1)(a) above.40
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(3) The creditor may at any time consent in writing to the interim attachment 
ceasing to have effect in relation to a specific article attached; and the 
attachment shall cease to have effect when that consent is notified to the court.

(4) The court may, on an application by the creditor, extend the period mentioned 
in subsection (1)(a) above but only if—5

(a) the application is made before the expiry of the period mentioned in that 
subsection; and

(b) the court is satisfied that exceptional circumstances make it reasonable to 
grant the application.

(5) Where such an application is made but not disposed of before the date on 10

which the interim attachment would, but for this subsection, cease to have 
effect, the interim attachment shall continue to have effect until the application 
is disposed of.

(6) In calculating the period mentioned in subsection (1)(a) above, any period 
during which—15

(a) a time to pay direction under section 1(1) of the Debtors (Scotland) Act 
1987 (c.18); or

(b) an order under—

(i) section 6(3) of that Act (interim order sisting diligence); or

(ii) section 9(4) of that Act (diligence sisted if not recalled on making 20

of time to pay order),

is in effect shall be disregarded.

(7) For the purposes of subsection (1) above—

(a) a final interlocutor is obtained when an interlocutor—

(i) cannot be recalled or altered; and25

(ii) is not subject to review; and

(b) an action is disposed of on the date on which the final interlocutor 
mentioned in paragraph (a) of that subsection is obtained unless, on a 
later date, the creditor obtains a final interlocutor for expenses in the 
action, in which case it is disposed of on that later date.30

Recall of interim attachment

9L Recall of interim attachment

(1) This section applies where warrant is granted for interim attachment.

(2) The debtor and any person having an interest may apply to the court for an 
order—35

(a) recalling the warrant;

(b) restricting the warrant;

(c) if an interim attachment has been executed in pursuance of the warrant—

(i) recalling; or

(ii) restricting,40

112



Bankruptcy and Diligence etc. (Scotland) Bill 105
Part 7—Interim attachment

that attachment;

(d) determining any question relating to the validity, effect or operation of 
the warrant; or

(e) ancillary to any order mentioned in paragraphs (a) to (d) above.

(3) Where the court is satisfied that the warrant is invalid—5

(a) it shall make an order—

(i) recalling the warrant; and

(ii) if interim attachment has been executed in pursuance of the 
warrant, recalling that interim attachment; and

(b) it may make an order ancillary to any order mentioned in paragraph (a) 10

above.

(4) Subject to subsection (5) below, where the court is satisfied that the warrant is 
valid but that—

(a) an interim attachment executed in pursuance of it is irregular, 
incompetent or ineffective; or15

(b) it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, to do so,

the court may, subject to subsection (8) below, make any order such as is 
mentioned in subsection (2) above.

(5) If no longer satisfied as to the matters mentioned in subsection (6) below, the 20

court—

(a) shall make an order such as is mentioned in subsection (3)(a) above; and

(b) may make an order such as is mentioned in subsection (3)(b) above.

(6) The matters referred to in subsection (5) above are—

(a) that the creditor has a prima facie case on the merits of the action;25

(b) that there is a real and substantial risk enforcement of any decree in the 
action in favour of the creditor would be defeated or prejudiced by 
reason of—

(i) the debtor being insolvent or verging on insolvency; or

(ii) the likelihood of the debtor removing, disposing of, burdening, 30

concealing or otherwise dealing with all or some of the debtor’s 
assets,

were warrant for interim attachment not granted; and

(c) that it is reasonable in all the circumstances, including the effect granting 
warrant may have had on any person having an interest, for the diligence 35

on the dependence to continue to have effect.

(7) The onus shall be on the creditor to satisfy the court that no order under 
subsection (3), (4) or (5) above should be made.

(8) Where—

(a) by virtue of section 9K(1)(a) above, the interim attachment continues to 40

have effect after the creditor obtains a final interlocutor for payment; and
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(b) the period of six months mentioned in that paragraph has not expired,

the court shall not make an order under subsection (4) above.

(9) In granting an application under subsection (2) above, the court may impose 
such conditions (if any) as it thinks fit.

(10) Without prejudice to the generality of subsection (9) above, those conditions 5

may require the debtor—

(a) to consign into court such sum; or

(b) to find such caution or to give such other security,

as the court thinks fit.

9M Variation and recall of conditions10

(1) Where—

(a) an order restricting warrant for interim attachment is made under section 
9L(4) above; or

(b) a condition is imposed under—

(i) section 9E(6) above; or15

(ii) section 9L(9) above,

the debtor may apply to the court for variation of the order or, as the case may 
be, variation or removal of the condition.

(2) On an application under subsection (1) above, the court may if it thinks fit—

(a) vary the order; or20

(b) vary or remove the condition.

General and miscellaneous provisions

9N Expenses of interim attachment

(1) Subject to subsection (3)(a) below, a creditor shall be entitled to the expenses 
incurred—25

(a) in obtaining warrant for interim attachment; and

(b) where an interim attachment is executed in pursuance of the warrant, in 
so executing that attachment.

(2) Subject to subsection (3)(b) below, a debtor shall be entitled, where— 

(a) warrant for interim attachment is granted; and30

(b) the court is satisfied that the creditor was acting unreasonably in 
applying for it,

to the expenses incurred in opposing that warrant.

(3) The court may modify or refuse—

(a) such expenses as are mentioned in subsection (1) above if it is satisfied 35

that—
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(i) the creditor was acting unreasonably in applying for the warrant; 
or

(ii) such modification or refusal is reasonable in all the circumstances 
and having regard to the outcome of the action; and

(b) such expenses as are mentioned in subsection (2) above if it is satisfied 5

as to the matter mentioned in paragraph (a)(ii) above.

(4) Subject to subsections (1) to (3) above, the court may make such findings as it 
thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above.

(5) Expenses incurred as mentioned in subsections (1) and (2) above in obtaining 10

or, as the case may be, opposing an application for warrant shall be expenses of 
process.

9P Recovery of expenses of interim attachment

(1) Subject to subsection (4) below, any expenses chargeable against the debtor 
which are incurred in executing an interim attachment shall be recoverable 15

only by attachment—

(a) in execution of a decree granted by virtue of the conclusion in relation to 
which the warrant for interim attachment was granted; or

(b) where the final interlocutor in the action is of absolvitor or dismissal as 
respects that conclusion, in execution of a decree granted under and for 20

the purposes of this subsection.

(2) Where any such expenses cease to be recoverable in pursuance of subsection 
(1) above, they cease to be chargeable against the debtor.

(3) Subsection (4) below applies where interim attachment is—

(a) recalled under section 2(3), 3(1)(b), 9(2)(d) or 10(1)(b) of the 1987 Act 25

in relation to a time to pay direction or order;

(b) in effect immediately before the date of sequestration (within the 
meaning of the Bankruptcy (Scotland) Act 1985 (c.66)) of the debtor’s 
estate;

(c) in effect immediately before the appointment of an administrator under 30

Part II of the Insolvency Act 1986 (c.45);

(d) in effect against property of the debtor immediately before a floating 
charge attaches all or part of that property under section 53(7) 
(attachment on appointment of receiver by holder of charge) or 54(6) 
(attachment on appointment of receiver by court) of the 1986 Act;35

(e) in effect immediately before the commencement of the winding up, 
under Part IV or V of the 1986 Act, of the debtor; or

(f) rendered unenforceable by virtue of the creditor entering into a 
composition contract or acceding to a trust deed for creditors or by virtue 
of the subsistence of a protected trust deed within the meaning of 40

Schedule 5 to the 1985 Act.

(4) Where this subsection applies—
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(a) the expenses of the interim attachment which were chargeable against 
the debtor remain so chargeable; and

(b) if the debtor’s obligation to pay the expenses is not discharged under or 
by virtue of the time to pay direction or order, sequestration, 
appointment, receivership, winding up, composition contract or trust 5

deed for creditors, those expenses are recoverable in pursuance of 
subsection (1) above.

9Q Ascription of sums recovered while interim attachment is in effect

(1) This section applies where—

(a) any amounts are—10

(i) secured by an interim attachment; and

(ii) while the attachment is in effect, paid to account of the amounts 
recoverable from the debtor; and

(b) that interim attachment ceases to have effect.

(2) Such amounts shall be ascribed to the following in the order in which they are 15

mentioned—

(a) the expenses incurred in—

(i) obtaining warrant for; and

(ii) executing,

the interim attachment;20

(b) any interest which has accrued, in relation to a sum due under a decree 
granted by virtue of the conclusion in relation to which warrant for 
interim attachment was granted, as at the date of execution;

(c) any sum due under that decree together with such interest as has accrued 
after that date.25

(3) Where an interim attachment is followed by an attachment in execution of a 
decree granted by virtue of the conclusion in relation to which the warrant for 
the interim attachment was granted, section 41 below shall apply to amounts to 
which this section applies as it applies to amounts to which that section applies.

9R Ranking of interim attachment30

For the purposes of any enactment or rule of law as to ranking or preference—

(a) where—

(i) an interim attachment has been executed; and

(ii) the creditor has, without undue delay, obtained an interlocutor for 
payment of all or part of the sum concluded for,35

that interim attachment shall be treated as if it were an attachment by 
virtue of section 10 below of the property attached, executed when the 
interim attachment was executed; and
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(b) where an interim attachment has ceased to have effect in relation to any 
article by virtue of section 9K(2) above, the attachment of the article in 
question shall be taken to have been executed when the interim 
attachment was executed.”.

PART 85

ATTACHMENT OF MONEY

Money attachment

161 Money attachment

(1) There is to be a form of diligence over money owned by a debtor to be known as money 
attachment.10

(2) Money attachment is competent to enforce payment of a debt but only if—

(a) the debt is constituted by a decree or document of debt;

(b) the debtor has been charged to pay the debt;

(c) the creditor has, before or on the service of the charge, provided the debtor with a 
debt advice and information package; and15

(d) the period for payment specified in the charge has expired without payment being 
made.

(3) Money attachment is not competent in relation to money—

(a) kept within a dwellinghouse; or

(b) in relation to which arrestment is competent.20

162 Meaning of “money” and related expressions

(1) In this Part—

“cash” means coins and banknotes in any currency;

“banking instrument” means—

(a) cheques and other instruments to which section 4 of the Cheques Act 1957 25

(c.36) applies;

(b) any document (other than one mentioned in section 4(2)(c) of that Act) 
issued by a public officer which is intended to enable a person to obtain 
payment from a government department of the sum mentioned in it;

(c) promissory notes (other than banknotes);30

(d) other negotiable instruments; and

(e) money orders and postal orders; and

“money” means cash and banking instruments but does not include any cash or 
instrument which has an intrinsic value greater than any value it may have as a 
medium of exchange; and any reference to the value of money is, unless the 35

context otherwise requires, a reference to—

(a) the amount of cash;

117



110 Bankruptcy and Diligence etc. (Scotland) Bill
Part 8—Attachment of money

(b) where that cash is in a currency other than sterling, the amount in sterling 
which that cash would realise on its conversion under section 164(3) of this 
Act;

(c) the amount in cash which would be obtained were the value of a banking 
instrument realised; and5

(d) in the case where money comprises both cash and instruments, the 
aggregate of the amounts referred to in, as the case may be, paragraphs (a)
to (c) above.

(2) In the definition of “banking instrument” in subsection (1) above, “government 
department” includes—10

(a) any Minister of the Crown;

(b) any part of the Scottish Administration;

(c) the National Assembly for Wales;

(d) the Northern Ireland Assembly, any Northern Ireland Minister or Northern Ireland 
junior Minister and any Northern Ireland department.15

(3) The Scottish Ministers may by order modify the definition of “banking instrument” in 
subsection (1) above so as to—

(a) add or remove types of instrument to or, as the case may be, from those referred to 
in that definition; or

(b) vary the descriptions of the types of instrument so referred to.20

163 When money attachment not competent

(1) It is not competent to execute a money attachment on—

(a) a Sunday;

(b) a day which is a public holiday in the area in which the attachment is to be 
executed; or25

(c) such other day as may be prescribed by Act of Sederunt.

(2) The execution of a money attachment must not—

(a) begin before 8 a.m. or after 8 p.m.; or

(b) be continued after 8 p.m.,

unless the messenger of court has obtained prior authority from the sheriff for such 30

commencement or continuation.

(3) Subject to section 179(4) of this Act, where money is attached (or is purported to be 
attached) at any place, it is not competent to attach other money kept at that place to 
enforce the same debt unless that other money is brought to that place after execution of 
the first money attachment.35

(4) Money which has been attached by a money attachment may not, if that money 
attachment ceases to have effect in relation to that money, be attached again for the 
same debt.
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Execution of money attachment

164 Removal of money attached

(1) The messenger of court must attach and remove, from the place in which it is found,
such money, the value of which in the opinion of the messenger does not exceed a sum 
equal to the sum mentioned in subsection (2) below (in this Part, the “sum recoverable 5

by the money attachment”).

(2) That sum is—

(a) the sum for the payment of which the charge was served, together with any 
interest accruing after such service and before the money attachment ceases to 
have effect; and10

(b) all expenses which are chargeable against the debtor by virtue of the money 
attachment.

(3) Where cash in a currency other than sterling is attached, the messenger must, as soon as 
reasonably practicable after attaching it, convert that cash into sterling.

(4) The messenger must take all reasonable steps to obtain the highest amount for such cash 15

as is practicable.

(5) The messenger must deposit any cash attached and any proceeds of converting cash in a 
currency other than sterling in a bank account.

(6) The messenger—

(a) need not attach any banking instruments other than cheques unless instructed to 20

do so by the creditor; and

(b) is not liable to the creditor for any loss caused by the failure to attach any such 
instruments unless so instructed.

(7) The messenger must, subject to section 167(1) of this Act, value any instruments 
attached at the price which they are likely to fetch on the open market.25

(8) Where any instruments are attached, the messenger must ensure that they are kept in a 
secure place.

(9) In this Part, any reference to money being attached includes a reference to it being 
removed under subsection (1) above.

165 Presumption of ownership30

(1) A messenger of court may, when executing a money attachment, assume that the debtor 
owns, solely or in common with a third party, any money found in the place where the 
attachment is executed.

(2) The messenger must, before attaching any money, make enquiries of any person present 
at the place in which it is found as to the ownership of it (and in particular must enquire 35

as to whether there is any person who owns it in common with the debtor).

(3) The messenger may not make the assumption mentioned in subsection (1) above where 
the messenger knows or ought to know that the contrary is the case.

(4) The messenger is not precluded from relying on that assumption by reason only that an 
assertion has been made that the money is not owned by the debtor.40

119



112 Bankruptcy and Diligence etc. (Scotland) Bill
Part 8—Attachment of money

166 Schedule of money attachment

(1) The messenger of court must, immediately after executing a money attachment, 
complete a schedule such as is mentioned in subsection (2) below (in this Part, the 
“schedule of money attachment”).

(2) A schedule of money attachment—5

(a) must be—

(i) in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(ii) signed by the messenger; and

(b) must specify—

(i) the money attached; and10

(ii) the value of that money, so far as ascertainable.

(3) The messenger must—

(a) give a copy of the schedule to the debtor; or

(b) where it is not practicable to do so—

(i) give a copy of the schedule to a person present at the place where the 15

money attachment was executed; or

(ii) where there is no such person, leave a copy of the schedule at that place.

(4) In this Part, any reference to the day on which a money attachment is executed is a 
reference to the day on which the messenger complies with subsection (3) above.

167 Valuation of banking instruments20

(1) Where the messenger of court considers that a banking instrument attached in execution 
of a money attachment is such that it is appropriate for valuation of the price the 
instrument is likely to fetch on the open market to be carried out by a professional valuer 
or other suitably skilled person, the messenger must arrange for such a valuation.

(2) The creditor is liable for the valuer’s reasonable remuneration and outlays incurred by 25

virtue of subsection (1) above.

168 Order for realisation of money likely to deteriorate in value

(1) The—

(a) creditor;

(b) messenger of court; or30

(c) debtor,

may, at any time after money has been attached, apply to the sheriff for an order that the 
creditor or, as the case may be, the messenger make arrangements for the immediate 
realisation of the value of that money (or any part of it).

(2) A person applying under subsection (1) above must at the same time intimate the 35

application to the persons mentioned in that subsection who would otherwise be entitled 
to apply.

(3) The sheriff may, if satisfied that the money is likely to deteriorate substantially and 
rapidly in value, make an order such as is mentioned in subsection (1) above.
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(4) An order under subsection (3) above authorises the messenger—

(a) to act as the irrevocable agent of the debtor in relation to the money; and

(b) to take any of the steps mentioned in section 171(3) of this Act.

(5) Subsection (4) of section 171 of this Act applies to any steps taken by virtue of 
subsection (4) above.5

(6) Any sum realised by virtue of an order under subsection (3) above must be deposited in 
a bank account.

(7) The sheriff’s decision under subsection (3) above is final.

169 Report of money attachment

(1) The messenger of court must, before the expiry of the period of 14 days beginning with 10

the day on which the money attachment is executed (or such longer period as the sheriff 
on cause shown may, on the application of the messenger, allow), make a report to the 
sheriff.

(2) A report under subsection (1) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and15

(b) signed by the messenger.

(3) The report must specify—

(a) the money attached;

(b) the value of that money;

(c) whether any cash in a currency other than sterling was attached and, if so—20

(i) the exchange rate used; and

(ii) any commission incurred,

in converting it into sterling;

(d) whether any person has asserted that any money attached is not owned by the 
debtor (or is owned in common by the debtor and a third party);25

(e) whether the value of any money has been realised under section 168 of this Act; 
and

(f) whether any money attached has been released by virtue of section 172(3), 173 or 
176(1) of this Act.

(4) On making the report, the messenger must send a copy of it to—30

(a) the debtor; 

(b) the creditor; and

(c) any person such as is mentioned in subsection (3)(d) above.

(5) The sheriff may refuse to receive a report on the ground that it has not been made and 
signed in accordance with subsections (1) and (2) above.35

(6) If the sheriff so refuses—

(a) the money attachment ceases to have effect;
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(b) the sheriff must require the messenger to return the money attached or, where the 
value of any such money has been realised, a sum equivalent to that value, to the 
debtor; and

(c) the sheriff clerk must intimate the refusal to—

(i) the debtor;5

(ii) the messenger;

(iii) the creditor; and

(iv) any person the sheriff thinks has an interest.

(7) In this Part, any reference to the day on which the report of money attachment is made is 
a reference to the day on which the sheriff receives the report under subsection (1)10

above.

Release of money attached

170 Creditor’s application for payment order

(1) This section applies where—

(a) money has been attached by a messenger of court in execution of a money 15

attachment; and

(b) that money (or part of it) has not been released by virtue of section 169(6)(b), 
172(3), 173, 175 or 176(1) of this Act.

(2) The creditor may apply to the sheriff for an order (in this Part, a “payment order”) 
authorising payment to the creditor out of the money attached of a sum not exceeding 20

the sum recoverable by the money attachment.

(3) An application under subsection (2) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt;

(b) made before the expiry of the period of 14 days beginning with the day on which 
the report of money attachment is made.25

(4) On making the application, the creditor must send a copy of it to—

(a) the debtor; and

(b) any person such as is mentioned in section 169(3)(d) of this Act.

(5) Subject to subsection (10) below, where there is no opposition to the application, the 
sheriff must make a payment order.30

(6) The debtor or a third party who claims ownership (whether solely or in common with 
the debtor) of any of the money attached may oppose the application under subsection 
(2) above.

(7) An opposition under subsection (6) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and35

(b) made before the expiry of the period of 14 days beginning with the day on which 
the application is made.

(8) Where there is opposition, the sheriff may not make a payment order without first—

(a) giving—
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(i) the creditor;

(ii) the debtor; and

(iii) any third party who opposes the application,

an opportunity to make representations; or

(b) holding a hearing.5

(9) Where the debtor or, as the case may be a third party, opposes the application on the 
ground that money attached is not owned by the debtor, it is for the debtor or the third 
party to prove that fact.

(10) Where the sheriff is satisfied, after considering any opposition or on the sheriff’s own 
initiative, that there has been a material irregularity in the execution of the money 10

attachment, the sheriff must make an order such as is mentioned in subsection (11)
below.

(11) That order is an order—

(a) declaring that the money attachment ceases to have effect; and

(b) requiring the messenger to return the money attached or, where the value of any 15

such money has been realised, a sum equivalent to that value, to the debtor or, as 
the case may be, the person whose money it is.

(12) Where the sheriff is satisfied, after considering any opposition or on the sheriff’s own 
initiative, that any money attached is not owned by the debtor, the sheriff must make an 
order such as is mentioned in subsection (11) above restricted to that money.20

171 Effect of payment order

(1) A payment order authorises the messenger of court—

(a) to realise the value of money attached; and

(b) subject to section 37 of the 1985 Act (effect of sequestration on diligence), to 
dispose of the proceeds of the money attachment by—25

(i) retaining such amount as necessary to meet the fees and outlays of the 
messenger;

(ii) paying to the creditor the remainder of those proceeds so far as necessary to 
meet the sum recoverable by the money attachment; and

(iii) paying to the debtor any surplus remaining.30

(2) For the purposes of subsection (1) above, the payment order authorises the messenger—

(a) to act as the irrevocable agent of the debtor in relation to any banking instrument 
attached; and

(b) to take any of the steps mentioned in subsection (3) below.

(3) Those steps are—35

(a) presenting the instrument for payment;

(b) if instructed by the creditor to do so, raising any action for payment that would 
have been open to the debtor to raise against any person liable to honour the 
instrument;

(c) except where the instrument is not negotiable, negotiating the instrument—40
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(i) for value; or

(ii) to the creditor for value credited against the sum recoverable by the money 
attachment;

(d) any other steps the debtor could have taken in relation to the instrument before the 
money attachment was executed.5

(4) The messenger must, in taking any of the steps referred to in subsection (3) above, 
obtain the highest amount for the instrument as is reasonably practicable.

(5) In subsection (1)(b) above, “proceeds of the money attachment” includes any amount—

(a) deposited in a bank account by virtue of section 168(6) of this Act;

(b) consigned into court by virtue of section 172(4)(b)(iii) of this Act;10

(c) obtained as a result of taking any of the steps mentioned in subsection (3) above; 
and

(d) received by the messenger by virtue of section 179(2)(c) of this Act.

172 Release of money where attachment unduly harsh

(1) The debtor may, before—15

(a) a payment order is made; or

(b) the money attachment ceases to have effect,

apply to the sheriff for an order such as is mentioned in subsection (2) below.

(2) That order is one—

(a) providing that the money attachment ceases to have effect in relation to—20

(i) the money attached; or

(ii) so much of it as the sheriff specifies; and

(b) requiring the messenger of court to return that money or, where the value of the 
money has been realised, a sum equivalent to that value, to the debtor.

(3) Where the sheriff is satisfied that, in the circumstances, the money attachment is unduly 25

harsh to the debtor, the sheriff must, subject to subsection (4) below, make an order such 
as is mentioned in subsection (2) above.

(4) Where the value of the money attached exceeds £1,000 or such other amount as the 
Scottish Ministers may by regulations prescribe, the sheriff—

(a) may not specify money the value of which exceeds that amount; and30

(b) may, where the money attached includes or comprises a banking instrument, 
authorise the messenger to—

(i) realise the value of the instrument;

(ii) pay to the debtor from the money and, as the case may be, proceeds of that 
realisation the sum specified; and35

(iii) deposit any surplus remaining in a bank account.

(5) An order under subsection (3) above authorises the messenger—

(a) to act as the irrevocable agent of the debtor in relation to the instrument; and
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(b) to take any of the steps mentioned in section 171(3) of this Act.

(6) Subsection (4) of section 171 of this Act applies to any steps taken by virtue of 
subsection (5) above.

(7) Where the amount realised under subsection (4)(b)(i) above is less than the amount 
specified, the order is to be deemed to have required the messenger to pay the amount 5

realised only.

173 Invalidity and cessation of money attachment

(1) Where, at any time before a payment order is made or the money attachment ceases to 
have effect, the sheriff is satisfied that there has been a material irregularity in the 
execution of the money attachment, the sheriff must make an order such as is mentioned 10

in subsection (2) below.

(2) That order is an order—

(a) declaring that the money attachment ceases to have effect; and

(b) requiring the messenger of court to return the money attached or, where the value 
of any such money has been realised, a sum equivalent to that value, to the debtor 15

or, as the case may be, the person whose money it is.

(3) Where, at any time before a payment order is made or the money attachment ceases to 
have effect, the sheriff is satisfied that any money attached is not owned by the debtor,
the sheriff must make an order such as is mentioned in subsection (2) above restricted to 
that money.20

(4) An order under this section may be made—

(a) on the application of—

(i) the debtor; or

(ii) a third party claiming an interest; or

(b) on the sheriff’s own initiative.25

(5) Where such an order is made on the sheriff’s own initiative, the sheriff clerk must 
intimate the order to—

(a) the debtor;

(b) the creditor;

(c) the messenger; and30

(d) any other person the sheriff thinks has an interest.

(6) The sheriff may not make an order under this section without first—

(a) giving—

(i) the debtor;

(ii) the creditor; and35

(iii) any other person the sheriff thinks has an interest,

an opportunity to make representations; or

(b) holding a hearing.
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(7) The sheriff must give reasons for making, or refusing to make, an order under this 
section.

174 Effect of creditor’s failure to apply for payment order

Where the creditor fails to apply for a payment order before the expiry of the period of 
14 days beginning with the day on which the report of money attachment is made, the 5

sheriff must make an order—

(a) providing that the money attachment ceases to have effect; and

(b) requiring the messenger of court to return money attached or, where the value of 
any such money has been realised, a sum equivalent to that value, to the debtor.

175 Money attachment terminated by payment, etc.10

A money attachment is to cease to have effect if the sum recoverable by the money 
attachment is—

(a) paid to—

(i) the creditor;

(ii) the messenger of court; or15

(iii) any other person who has authority to receive payment on behalf of the 
creditor; or

(b) tendered to any of those persons and the tender is not accepted within a reasonable 
time.

176 Redemption of banking instrument20

(1) The debtor may, before the expiry of the period of 14 days beginning with the date on 
which the report of money attachment is made, redeem a banking instrument attached by 
the money attachment.

(2) The debtor may not redeem an instrument in relation to which an order under section 
168(3) of this Act has been made.25

(3) The amount for which such an instrument may be redeemed is the value of the 
instrument specified in the report of money attachment.

(4) The messenger of court must, on receiving payment from the debtor for the redemption 
of an attached instrument—

(a) grant a receipt in (or as nearly as may be in) the form prescribed by Act of 30

Sederunt to the debtor; and

(b) report the redemption to the sheriff as soon as is reasonably practicable.

(5) The money attachment ceases, on the grant of such a receipt, to have effect in relation to 
the redeemed instrument.

Statement of money attachment35

177 Final statement of money attachment

(1) The messenger of court must, before the expiry of the period of 14 days beginning with 
the day mentioned in subsection (2) below, give a statement to the sheriff.
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(2) The day referred to in subsection (1) above is the day on which—

(a) the messenger made payment to the creditor under a payment order; or

(b) the money attached (or the last part of it) was returned to the debtor or, as the case 
may be, a third party by virtue of section 169(6), 170(11), 172(3), 173, 174, 175
or 176 of this Act,5

whichever is the later.

(3) The statement mentioned in subsection (1) above must be—

(a) in (or as nearly as may be in) the form prescribed by Act of Sederunt; and

(b) signed by the messenger.

(4) The statement must specify—10

(a) any banking instruments, the values of which have been realised;

(b) the value realised in respect of each such instrument;

(c) any sums paid by the debtor to account of the sum recoverable by the money 
attachment;

(d) any chargeable expenses;15

(e) any sums paid to the creditor;

(f) any surplus paid or instruments returned to the debtor or, as the case may be, a 
third party; and

(g) any balance due by or to the debtor.

(5) The statement must contain a declaration by the messenger that all the information 20

contained within it is, to the best of the messenger’s knowledge, true.

(6) If the messenger—

(a) without reasonable excuse gives the statement after the expiry of the period 
mentioned in subsection (1) above; or

(b) wilfully refuses to make, or delays making, the statement after the expiry of that 25

period,

the sheriff may make an order providing that the messenger is liable for the chargeable 
expenses, either in whole or in part.

(7) An order under subsection (6) above does not prejudice the right of the sheriff to report 
the matter to the Commission by virtue of section 58(1)(b) of this Act (investigation into 30

alleged misconduct by messengers).

178 Audit of final statement under section 177(1)

(1) The sheriff must remit the statement under section 177(1) to the auditor of court who 
must—

(a) tax the chargeable expenses;35

(b) certify any balance due by or to the debtor; and

(c) make a report to the sheriff.

(2) The auditor of court must not alter the statement without first giving all interested 
persons an opportunity to make representations.
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(3) The auditor of court must not charge a fee in respect of the report made under subsection 
(1)(c) above.

(4) On receipt of a report made under subsection (1)(c) above the sheriff must make an 
order—

(a) declaring the balance due by or to the debtor, as certified by the auditor of court;5

(b) declaring such a balance after making modifications to the balance so certified; or

(c) where the sheriff is satisfied that there has been a material irregularity in the 
execution of the money attachment (other than the timing of the statement under 
section 177(1) of this Act), declaring the attachment void.

(5) An order under subsection (4)(c) above may make such consequential provision as the 10

sheriff thinks fit.

(6) An order under subsection (4)(c) above does not affect the title of a person to any cash 
or banking instrument acquired by that person in good faith.

(7) The sheriff may not make an order under subsection (4)(b) or (c) above without first—

(a) giving—15

(i) the debtor;

(ii) the creditor; and

(iii) any third party who claims ownership (whether alone or in common with 
the debtor or any other person) of any money attached,

an opportunity to make representations; or20

(b) holding a hearing.

(8) The sheriff clerk must intimate the sheriff’s order under subsection (4) above to the 
persons mentioned in subsection (7)(a) above.

General and miscellaneous

179 Money in common ownership25

(1) Money which is owned in common by a debtor and a third party may be attached in 
satisfaction of the debts of the debtor.

(2) Where at any time before the disposal of attached money—

(a) a third party claims to own the money in common with the debtor;

(b) either—30

(i) the messenger of court is satisfied that the claim is valid; or

(ii) the sheriff, on the third party’s application, makes an order stating that the 
sheriff is so satisfied; and

(c) the third party pays to the messenger a sum equal to the value of the debtor’s 
interest in the money,35

the debtor’s interest in the money is transferred to the third party.

(3) Where the sheriff is satisfied—

(a) that money attached is owned in common by the debtor and a third party; and
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(b) that the disposal of the money would in the circumstances be unduly harsh to the 
third party,

the sheriff may, on the third party’s application made before the money’s disposal, order 
that the money attachment is to cease to have effect in relation to that money.

(4) Where—5

(a) the debtor’s interest in money owned in common by the debtor and a third party 
is, under subsection (2) above, transferred to the third party; or

(b) the money attachment ceases, in pursuance of an order made under subsection (3)
above, to have effect in relation to that money,

the messenger may attach other money owned by the debtor and kept at the place at 10

which the original money attachment was executed.

(5) In this section and in section 180 of this Act, references to the “disposal” of attached 
money (and to cognate expressions) are to be construed as references to the value of that 
money being realised by virtue of—

(a) an order under section 168 of this Act; or15

(b) a payment order.

180 Procedure where money owned in common is disposed of

(1) This section applies where—

(a) a third party claimed, before attached money was disposed of, to own the money 
in common with the debtor;20

(b) the debtor’s interest in the money has not transferred to the third party under 
section 179(2) of this Act;

(c) the money attachment has not, by virtue of an order under section 179(3) of this 
Act, ceased to have effect in relation to that money;

(d) the third party’s interest in the money has, on the disposal of the money, been—25

(i) transferred to another person; or

(ii) extinguished by virtue of the disposal; and

(e) either—

(i) the third party’s claim is, after that disposal, admitted by the creditor and 
the debtor; or30

(ii) where the third party’s claim is not so admitted, the sheriff, on an 
application by the third party after that disposal, is satisfied that the claim is 
valid.

(2) The creditor must pay to the third party a sum equal to the fraction of the value of the 
money which corresponded to the third party’s interest in it.35

181 Unlawful acts after money attachment

(1) This section applies where—

(a) a money attachment has been executed; and

(b) the debtor—
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(i) realises (or purports to realise) the value of an attached banking instrument; 
or

(ii) otherwise relinquishes ownership of such an instrument.

(2) The debtor is acting in breach of the money attachment.

(3) A person who—5

(a) assists a debtor to do anything mentioned in subsection (1)(b) above; and

(b) knows (or ought reasonably to know) that a money attachment has been executed 
against the debtor,

is acting in breach of the money attachment. 

(4) A breach of the money attachment under subsection (2) or (3) above may be dealt with 10

as a contempt of court.

182 Appeals

(1) Subject to subsection (2) below, an appeal against any decision of the sheriff made 
under this Part of this Act may be made only—

(a) to the sheriff principal;15

(b) with the leave of the sheriff; and

(c) on a point of law.

(2) This section does not apply to decisions made under section 168(3) of this Act.

(3) The decision of the sheriff principal on such an appeal is final.

183 Recovery from debtor of expenses of money attachment20

(1) Expenses which, in accordance with schedule 3 to this Act, are chargeable against the 
debtor are to be recoverable from the debtor by the money attachment but not by any 
other legal process.

(2) Where any expenses such as are mentioned in subsection (1) above have not been 
recovered by the time the proceeds of the money attachment are disposed of under a 25

payment order, or the money attachment otherwise ceases to have effect, they cease to 
be chargeable against the debtor.

(3) The sheriff must grant decree for payment of any expenses awarded by the sheriff 
against the debtor in favour of the creditor under paragraph 4 of schedule 3 to this Act.

(4) Subsection (5) below applies where a money attachment is—30

(a) in effect immediately before the date of sequestration (within the meaning of the 
1985 Act) of the debtor’s estate;

(b) in effect immediately before the appointment of an administrator under Part II of 
the Insolvency Act 1986 (c.45), in relation to the debtor;

(c) in effect against property of the debtor immediately before a floating charge 35

attaches to all or part of that property under section 53(7) (attachment on 
appointment of receiver by holder of charge) or 54(6) (attachment on appointment 
of receiver by court) of that Act of 1986;

(d) in effect immediately before the commencement of the winding up, under Part IV 
or V of that Act of 1986, of the debtor; or40

130



Bankruptcy and Diligence etc. (Scotland) Bill 123
Part 8—Attachment of money

(e) rendered unenforceable by virtue of the creditor entering into a composition 
contract or acceding to a trust deed for creditors or by virtue of the subsistence of 
a protected trust deed within the meaning of Schedule 5 to the 1985 Act.

(5) Where this subsection applies—

(a) the expenses of the money attachment which were chargeable against the debtor 5

remain so chargeable; and

(b) if the debtor’s obligation to pay the expenses is not discharged under or by virtue 
of the sequestration, administration order, receivership, winding up, composition 
contract or trust deed, those expenses are recoverable by further money 
attachment.10

184 Liability for expenses of money attachment

(1) Schedule 3 to this Act has effect for the purposes of determining the liability, as between 
the creditor and the debtor, for expenses incurred in serving a charge and in the process 
of money attachment.

(2) The Scottish Ministers may by order modify that schedule so as to—15

(a) add or remove types of expenses to or, as the case may be, from those referred to 
in that schedule; or

(b) vary any of the descriptions of the types of expenses referred to in it.

185 Ascription

(1) This section applies where any sums are—20

(a) attached by a money attachment; or

(b) paid to account of the sum recoverable by that attachment while it is in effect.

(2) Such sums are to be ascribed to the following in the order in which they are 
mentioned—

(a) the expenses which are chargeable against the debtor incurred in the money 25

attachment;

(b) any interest which has accrued, at the day on which the money attachment was 
executed, on the sum for payment for which the charge was served;

(c) any sum for payment of which that charge was served together with such interest 
as has accrued after the day the money attachment was executed.30

186 Interpretation

(1) In this Part—

“decree” has the meaning given by section 199 of this Act, being a decree which, 
or an extract of which, authorises money attachment;

“document of debt” has the meaning given by section 199 of this Act, being a 35

document which, or an extract of which, authorises money attachment;

“dwellinghouse” has the same meaning as in section 45 of the 2002 Act;

“messenger of court” means the messenger of court appointed by the creditor;

“money” has the meaning given by section 162 of this Act;
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“payment order” has the meaning given by section 170(2) of this Act;

“schedule of money attachment” has the meaning given by section 166(1) of this 
Act; and

“sum recoverable by the money attachment” has the meaning given by section 
164(1) of this Act.5

(2) The Scottish Ministers may by order modify the definitions of “decree” and “document 
of debt” in subsection (1) above by—

(a) adding types of decree or document to;

(b) removing types of decree or document from; or

(c) varying the description of,10

the types of decree or document to which those definitions apply.

(3) Where—

(a) a schedule, report or statement under this Part of this Act requires to be signed; 
and

(b) provision is made by virtue of this Part of this Act or by any other enactment 15

permitting the schedule, report or statement to be an electronic communication,

the requirement is satisfied by a certified electronic signature.

(4) Subsection (3) above is to be read in accordance with section 7(2) and (3) of the 
Electronic Communications Act 2000 (c.7) (electronic signatures and certification).

PART 920

DILIGENCE AGAINST EARNINGS

187 Simultaneous operation of arrestments against earnings where net earnings
insufficient

(1) In section 58 of the 1987 Act (simultaneous operation of earnings arrestment and current 
maintenance arrestment), for subsection (2) substitute—25

“(2) If on any pay-day N is less than S, the employer shall operate both the earnings 
arrestment and the current maintenance arrestment in accordance with 
subsection (3) below.

(3) The employer shall—

(a) for the purposes of section 47(1) of this Act, deduct the sum equal to—30

E
N × –– ; and

S

(b) for the purposes section 51(1) of this Act, deduct the sum equal to—

C35

N × –– .
S

(4) In subsections (2) and (3) above—
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N is the amount of any net earnings in so far as they exceed the sum 
mentioned in subsection (2)(b) of section 53 of this Act for the number 
of days mentioned in subsection (2)(a) of that section;

E is the sum which the employer is required to deduct under section 
47(1) of this Act;5

C is the sum which the employer is required to deduct under section 
51(1) of this Act; and

S is the total of E and C.”.

(2) In section 63(5)(b) of that Act (sum payable under conjoined arrestment order including 
both ordinary debts and current maintenance), for “all the debts were current 10

maintenance” substitute “the only debts were the current maintenance debts”. 

(3) In Schedule 3 to that Act (disbursement under conjoined arrestment order)—

(a) in paragraph 4, for the words from “priority” to the end substitute “disbursement 
shall be in accordance with paragraph 4A below.”; and

(b) after that paragraph, insert—15

“4A Where—

(a) only one of the debts is an ordinary debt, the creditor in that debt shall be 
paid the sum equal to—

E
D × –– ;20

S

(b) more than one of the debts is an ordinary debt, each of the creditors in 
those debts, out of the sum mentioned in sub-paragraph (a) above, shall 
be paid the same proportion of the amount of that creditor’s debt;

(c) only one of the debts is current maintenance, the creditor in that debt 25

shall be paid the sum equal to—

C
D × –– ;

S

(d) more than one of the debts is current maintenance, each of the creditors 30

in those debts, out of the sum mentioned in sub-paragraph (c) above, 
shall be paid the same proportion of the amount of that creditor’s debt,

where—

D is the sum deducted under subsection (5) of section 63 of this Act;

E is the sum deducted under paragraph (a) of that subsection;35

C is the sum which would, if the only debts were the current 
maintenance debts, be deducted under subsection (3) of that section; and

S is the total of E and C.”.

188 Intimation of arrestment schedule

(1) Section 70 of the 1987 Act is amended as follows.40
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(2) In subsection (1), for the words “, if reasonably practicable,” substitute “take all 
reasonably practicable steps to”.

(3) After subsection (4), insert—

“(4A) An employer on whom an earnings arrestment schedule or a current 
maintenance arrestment schedule is served shall, as soon as is reasonably 5

practicable—

(a) intimate a copy of it to the debtor; and

(b) notify the debtor of—

(i) the date on which the first deduction is made; and

(ii) the sum so deducted.10

(4B) An employer on whom a copy of a conjoined arrestment order is served shall, 
as soon as is reasonably practicable, notify the debtor of the matters mentioned 
in sub-paragraphs (i) and (ii) of subsection (4A)(b) above.”.

189 Provision of information

After section 70 of the 1987 Act, insert—15

“70A Employer’s duty to provide information

(1) Where an employer receives, in relation to a debtor—

(a) an earnings arrestment schedule; 

(b) a current maintenance arrestment schedule; or

(c) a copy of a conjoined arrestment order,20

the employer shall, as soon as is reasonably practicable, send to the creditor or, 
in the case of a conjoined arrestment order, the sheriff clerk, the information 
mentioned in subsection (3) below.

(2) The employer shall, provided the debt has not been extinguished, send, on or as 
soon as is reasonably practicable after the dates mentioned in subsection (4) 25

below, to the creditor or, as the case may be, the sheriff clerk the information 
mentioned in subsection (3) above.

(3) The information referred to in subsection (1) above is—

(a) how the debtor is paid (whether weekly, monthly or otherwise);

(b) the date of the debtor’s pay-day next following—30

(i) where subsection (1) above applies, receipt of the schedule or 
order; or

(ii) where subsection (2) above applies, the date mentioned in 
subsection (4) below;

(c) the sum deducted on that pay-day and the net earnings from which it is 35

so deducted; and

(d) any other information which the Scottish Ministers may, by regulations, 
prescribe.

(4) The dates referred to in subsection (2) above are—

(a) the later of—40
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(i) 6 April next following receipt of the schedule or order; or

(ii) the day falling 6 months after receiving the schedule or order; and

(b) each 6 April thereafter.

(5) Notwithstanding subsections (1) and (2) above, the employer shall, if the 
debtor ceases for whatever reason to be employed by the employer, give 5

notice, as soon as is reasonably practicable, to the creditor or, as the case may 
be, the sheriff clerk—

(a) of that fact; and

(b) in so far as is known to the employer, the name and address of any new 
employer of the debtor.10

(6) Where an employer sends information under subsection (1) or (2) above or 
gives notice under subsection (5) above, the employer shall, as soon as is 
reasonably practicable, send a copy of that information or notice to the debtor.

70B Failure to give notice under section 70A(5)

(1) Where an employer fails without reasonable excuse to give notice under 15

section 70A(5) of this Act, the sheriff may, on the application of any creditor, 
make an order requiring the employer—

(a) to provide such information as is known to the employer as to the 
debtor’s employment after ceasing to be employed by that employer;

(b) to pay to the creditor an amount not exceeding twice the sum which the 20

employer would have been required to deduct on the debtor’s next pay-
day had the debtor still been employed by that employer.

(2) Where a sum is paid by virtue of an order under subsection (1)(b) above—

(a) the debt owed by the debtor to the creditor shall be reduced by that sum; 
and25

(b) the employer shall not be entitled to recover that sum from the debtor.

(3) An employer aggrieved by an order under subsection (1) above may, before the 
expiry of the period of 14 days beginning with the day on which the order is 
made, appeal, on point of law only, to the sheriff principal, whose decision 
shall be final.30

70C Creditor’s duty to provide information

(1) A creditor who is receiving payment from a debtor by virtue of—

(a) an earnings arrestment;

(b) a current maintenance arrestment; or

(c) a conjoined arrestment order,35

shall, provided the debt has not been extinguished, send, on or as soon as is 
reasonably practicable after the dates mentioned in subsection (2) below, to the 
employer or, in the case of a conjoined arrestment order, the sheriff clerk the 
information mentioned in subsection (3) below.

(2) The dates referred to in subsection (1) above are—40
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(a) the later of—

(i) 6 April next following service of the schedule of arrestment or, as 
the case may be, order; or

(ii) the day falling 6 months after the service of the schedule or order; 
and5

(b) each 6 April thereafter.

(3) The information referred to in subsection (1) above is—

(a) the sum owed by the debtor to the creditor;

(b) the amounts received by the creditor by virtue of the arrestment or order; 
and10

(c) the dates of payment of those amounts.

70D Debtor’s duty to provide information

Where a debtor ceases to be employed by an employer who is deducting sums 
under this Part of this Act, the debtor shall give notice to the creditor or, where 
those sums are being deducted by virtue of a conjoined arrestment order, the 15

sheriff clerk—

(a) of that fact; and

(b) of the name and address of any new employer.”.

190 Conjoined arrestment orders: jurisdiction

In section 73(1) of the 1987 Act (interpretation of Part 3 of that Act), in paragraph (c) of 20

the definition of “sheriff”, for the words from “the” where it second occurs to the end 
substitute—

“(i) the place where the debtor is principally employed;

(ii) where that place is outside Scotland, any other place where 
the debtor is employed; or25

(iii) where neither sub-paragraph (i) nor sub-paragraph (ii) above 
applies, the place where the debtor is domiciled.”.

191 Arrestment of seamen’s wages

In section 73 of the 1987 Act (interpretation of Part 3 of that Act), subsections (3)(c) and 
(4) are repealed.30
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PART 10

ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING

192 Arrestment in execution

After section 73 of the 1987 Act, insert—

“PART 3A5

ARRESTMENT AND ACTION OF FURTHCOMING

73A Arrestment and action of furthcoming to proceed only on decree or 
document of debt

(1) Arrestment and action of furthcoming or sale shall be competent only in 
execution of—10

(a) subject to subsection (2) below, a decree; or

(b) a document of debt.

(2) Arrestment and action of furthcoming or sale in execution of a summary 
warrant shall be competent only if—

(a) the debtor has been charged to pay the debt due by virtue of the summary 15

warrant; and

(b) the period for payment specified in the charge has expired without 
payment being made.

(3) Any rule of law, having effect immediately before the coming into force of this 
section, as to the decrees or documents on which arrestment and action of 20

furthcoming or sale can proceed shall, in so far as inconsistent with this 
section, cease to have effect.

(4) In this Part of this Act—

“decree” means—

(a) a decree of the Court of Session, of the High Court of Justiciary or 25

of the sheriff;

(b) a decree of the Court of Teinds;

(c) a summary warrant;

(d) a civil judgment granted outside Scotland by a court, tribunal or 
arbiter which by virtue of any enactment or rule of law is 30

enforceable in Scotland;

(e) an order or determination which by virtue of any enactment is 
enforceable as if it were an extract registered decree arbitral 
bearing a warrant for execution issued by the sheriff;

(f) a warrant granted, in criminal proceedings, for enforcement by 35

civil diligence; or

(g) a liability order within the meaning of section 33(2) of the Child 
Support Act 1991 (c.48),

being a decree, warrant, judgment, order or determination which, or an 
extract of which, authorises arrestment and action of furthcoming or sale;  40

and
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“document of debt” means—

(a) a document registered for execution in the Books of Council and 
Session or the sheriff court books; or

(b) a document or settlement which by virtue of an Order in Council 
under section 13 of the Civil Jurisdiction and Judgments Act 1982 5

(c.27) is enforceable in Scotland,

being a document or settlement which, or an extract of which, authorises 
arrestment and action of furthcoming or sale.

(5) The Scottish Ministers may, by regulations, modify the definitions of “decree” 
and “document of debt” in subsection (4) above so as to—10

(a) add or remove types of decree or document to or, as the case may be, 
from those referred to in that provision; or

(b) vary any of the descriptions of the types of decree or document there 
referred to.

73B Schedule of arrestment to be in prescribed form15

(1) This section applies where a creditor arrests in execution of —

(a) a decree and the creditor has not executed an arrestment on the 
dependence of the action; or 

(b) a document of debt.

(2) The schedule of arrestment used in executing the arrestment must be in (or as 20

nearly as may be in) the form prescribed by the Scottish Ministers by 
regulations.

73C Arrestment on the dependence followed by decree

(1) This section applies where a creditor obtains a decree (in this Part of this Act 
referred to as a “final decree”) in an action on the dependence of which the 25

creditor has executed an arrestment.

(2) The creditor shall, as soon as reasonably practicable, serve a copy of that final 
decree, in (or as nearly as may be in) the form prescribed by Act of Sederunt, 
on the arrestee.

73D Funds attached30

(1) This section applies where —

(a) a creditor arrests in execution of —

(i) a decree and the creditor has not executed an arrestment on the 
dependence of the action; or 

(ii) a document of debt; and 35

(b) the arrestee holds funds due to the debtor (whether or not that arrestee 
also holds other moveable property of the debtor).

(2) Subject to subsection (4) below and to section 73E of this Act, the funds 
attached by the arrestment shall be the lesser of—
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(a) the sum due by the arrestee to the debtor; or

(b) the aggregate of—

(i) the principal sum, in relation to which the decree or document is 
executed, owed by the debtor to the creditor;

(ii) any judicial expenses chargeable against the debtor by virtue of the 5

decree or document;

(iii) the expenses of executing the arrestment;

(iv) interest on the principal sum up to and including the date of 
service of the schedule of arrestment;

(v) the interest on the principal sum which would be accrued in the 10

period of 1 year beginning with the day after the date mentioned in 
sub-paragraph (iv) above;

(vi) any interest on the expenses of executing the arrestment which is 
chargeable against the debtor; and

(vii) any sum prescribed under subsection (3) below.15

(3) The Scottish Ministers may, by regulations, prescribe a sum which appears to 
them to be reasonable having regard to the average expenses likely to be 
incurred and chargeable against a debtor in a typical action of furthcoming.

(4) Where—

(a) the arrestee holds both funds due to and other moveable property of the 20

debtor; and

(b) the sum mentioned in paragraph (b) of subsection (2) above exceeds the 
sum mentioned in paragraph (a) of that subsection,

the arrestment shall, in addition to the funds equal to the sum mentioned in that 
paragraph (a), attach the whole moveable property so held.25

(5) Except as provided for in subsection (4) above, an arrestment to which this 
section applies shall not attach any moveable property of the debtor other than 
the sum attached under subsection (2) above.

73E Protection of minimum balance in certain bank accounts

(1) Subject to subsection (2) below, this section applies where—30

(a) a creditor arrests —

(i) in pursuance of a warrant granted for diligence on the dependence 
of an action; or

(ii) in execution of a decree or document of debt; and

(b) the arrestment attaches funds standing to the credit of a debtor in an 35

account held by a bank or other financial institution.

(2) This section does not apply where—

(a) the debtor is not an individual; or

(b) the account is—
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(i) held in the name of a company, a limited liability partnership, a 
partnership or an unincorporated association; or

(ii) operated by the debtor as a trading account.

(3) The arrestment shall—

(a) in a case where the sum standing to the credit of the debtor exceeds the 5

sum mentioned in subsection (4) below, attach only the balance above 
that sum; and

(b) in any other case, attach no funds.

(4) The sum referred to in subsection (3)(a) above is the sum first mentioned in 
column 1 of Table B in Schedule 2 to this Act (being the sum representing the 10

net monthly earnings from which no deduction would be made under an 
earnings arrestment were such an arrestment in effect).

(5) In subsection (1) above, “bank or other financial institution” means—

(a) the Bank of England;

(b) a person who has permission under Part 4 of the Financial Services and 15

Markets Act 2000 (c.8) to accept deposits;

(c) an EEA firm of the kind mentioned in paragraph 5(b) of Schedule 3 to 
that Act which has permission under paragraph 15 of that schedule (as a 
result of qualifying for authorisation under paragraph 12 of that 
schedule) to accept deposits; or20

(d) a person who is exempt from the general prohibition in respect of 
accepting deposits as a result of an exemption order made under section 
38(1) of that Act,

and the expressions in this definition must be read with section 22 of that Act, 
any relevant order made under that section and Schedule 2 to that Act.25

(6) The Scottish Ministers may, by regulations—

(a) modify paragraph (b) of subsection (2) above so as to—

(i) add or remove types of account to or, as the case may be, from 
those referred to in that paragraph; or

(ii) vary any of the descriptions of the types of account there referred 30

to; and

(b) modify the definition of “bank or other financial institution” in 
subsection (5) above so as to—

(i) add or remove types of financial institution to or, as the case may 
be, from those referred to in that provision; or35

(ii) vary any of the descriptions of the types of institution there 
referred to.

73F Arrestee’s duty of disclosure

(1) This section applies where a creditor arrests—

(a) in pursuance of a warrant granted for diligence on the dependence of an 40

action; or
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(b) in execution of a decree or document of debt.

(2) The arrestee shall, before the expiry of the period mentioned in subsection (3) 
below, send to the creditor in (or as nearly as may be in) the form prescribed by 
the Scottish Ministers by regulations, the information mentioned in subsection 
(4) below.5

(3) The period referred to in subsection (2) above is the period of 3 weeks 
beginning with the day on which the arrestment is executed.

(4) The information referred to in subsection (2) above is—

(a) the nature of any property attached by the arrestment; and

(b) the value of that property in so far as it is known to the arrestee.10

(5) The arrestee shall, at the same time as sending, under subsection (2) above, the 
information to the creditor, send a copy of it to the debtor.

73G Failure to disclose information

(1) Where an arrestee fails without reasonable excuse to send the prescribed form 
under section 73F(2) of this Act, the sheriff may, on the application of the 15

creditor, make an order requiring the arrestee to pay to the creditor—

(a) the sum due to the creditor by the debtor; or

(b) the sum mentioned in section 73E(4) of this Act,

whichever is the lesser.

(2) Where the arrestee fails to send the prescribed form in relation to an arrestment 20

on the dependence of an action, the sheriff—

(a) may not make an order under subsection (1) above until the creditor has
served a copy of the final decree under section 73C(2) above; and

(b) may deal with the failure as a contempt of court.

(3) Where a sum is paid by virtue of an order under subsection (1) above—25

(a) the debt owed by the debtor to the creditor shall be reduced by that sum; 
and

(b) the arrestee shall not be entitled to recover that sum from the debtor.

(4) An arrestee aggrieved by an order under subsection (1) above may, before the 
expiry of the period of 2 weeks beginning with the day on which the order is 30

made, appeal, on point of law only, to the sheriff principal, whose decision 
shall be final.

73H Automatic release of arrested funds

(1) This section applies where—

(a) a creditor—35

(i) obtains a final decree in an action on the dependence of which the 
creditor has executed an arrestment; or

(ii) arrests in execution of a decree or document of debt; and
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(b) the arrestment attaches funds which are due and owing to the debtor 
(whether or not it also attaches other moveable property of the debtor).

(2) Subject to section 73K of this Act, the arrestee shall, on the expiry of the 
period mentioned in subsection (3) below, release to the creditor, from the 
attached funds, a sum calculated in accordance with section 73J of this Act.5

(3) The period referred to in subsection (2) above is the period of 14 weeks 
beginning with the date of service of a copy of the final decree under section 
73C(2) of this Act or, as the case may be, the date of service of the schedule of 
arrestment.

73J Sum released under section 73H(2)10

The sum released under section 73H(2) of this Act is the lowest of—

(a) the sum attached by the arrestment;

(b) the sum due by the arrestee to the debtor; or

(c) the aggregate of—

(i) the principal sum, in relation to which the decree or document is 15

executed or, as the case may be, which is decerned for in the final 
decree, owed by the debtor to the creditor;

(ii) any judicial expenses chargeable against the debtor by virtue of the 
decree, document or final decree;

(iii) the expenses of executing the arrestment;20

(iv) interest on the principal sum up to and including the date of 
service of the schedule of arrestment or, as the case may be, the 
date of the final decree;

(v) the interest on the principal sum which would be accrued in the 
period beginning with the day after the date mentioned in sub-25

paragraph (iv) above and ending on the day on which the funds are 
released under section 73H(2) of this Act; and

(vi) any interest on the expenses of executing the arrestment which is 
chargeable against the debtor.

73K Circumstances preventing automatic release30

(1) No funds may be released under section 73H(2) of this Act where—

(a) the—

(i) arrestee; or

(ii) debtor,

gives notice of objection; 35

(b) an action of multiplepoinding is raised in relation to the funds attached 
by the arrestment;

(c) the arrestment is—

(i) recalled;

(ii) restricted; or40
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(iii) otherwise ceases to have effect; or

(d) a mandate is granted by the debtor authorising the arrestee to pay over 
the funds attached by the arrestment.

(2) The notice of objection referred to in subsection (1)(a) above must—

(a) be in (or as nearly as may be in) the form prescribed by Act of Sederunt;5

(b) be given to—

(i) the creditor; 

(ii) the debtor or, as the case may be, the arrestee; and

(iii) the sheriff clerk,

before the expiry of the period of 4 weeks beginning with the date of 10

service of the schedule of arrestment or, as the case may be, the date of 
service of a copy of the final decree under section 73C(2) of this Act; 
and

(c) specify one or both of the grounds of objection mentioned in subsection 
(3) below.15

(3) The grounds of objection referred to in subsection (2)(c) above are—

(a) the arrestment is invalid;

(b) the arrestment has been executed incompetently or irregularly.

73L Hearings following notice of objection

(1) Before the expiry of the period of 8 weeks beginning with the day on which 20

notice of objection is given under section 73K(1)(a) of this Act, the sheriff 
must hold a hearing to determine the objection.

(2) Where the sheriff upholds the objection, the sheriff may make an order 
recalling or restricting the arrestment.

(3) Where the sheriff rejects the objection, the sheriff may make an order requiring 25

a sum determined in the order to be released to the creditor on the expiry of the 
period mentioned in section 73H(3) of this Act.

(4) The sheriff may make such other order as the sheriff thinks fit.

73M Arrestee not liable for funds released in good faith

Where an arrestee releases funds under section 73H(2) of this Act in good faith 30

but the arrestment—

(a) is invalid; or

(b) was incompetently or irregularly executed,

the arrestee is not liable to the debtor for damages for patrimonial loss caused 
by the release of funds.35
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73N Mandate to be in prescribed form

(1) A mandate granted by a debtor authorising an arrestee to pay over any funds or 
hand over other property attached by an arrestment shall be in (or as nearly as 
may be in) the form prescribed by the Scottish Ministers by regulations.

(2) A mandate which is not in (or as nearly as may be in) the prescribed form is 5

invalid.

(3) Where—

(a) a mandate granted by a debtor is invalid by virtue of subsection (2) 
above; but

(b) the arrestee pays over funds or hands over other property in accordance 10

with that mandate,

the arrestee is not liable to the debtor for damages for patrimonial loss caused 
by paying over the funds or handing over the property provided the arrestee 
acted in good faith.  

73P Arrestment of ships etc.15

For the avoidance of doubt, this Part of this Act does not apply to the 
arrestment of a ship, cargo or other maritime property.”.

PART 11

MAILLS AND DUTIES, SEQUESTRATION FOR RENT AND LANDLORD’S HYPOTHEC

Abolition of maills and duties20

193 Abolition of maills and duties

(1) The diligence of maills and duties is abolished and any enactment or rule of law 
enabling an action of maills and duties to be raised ceases to have effect.

(2) Subsection (1) above does not affect an action of maills and duties brought before this 
section comes into force. 25

Landlord’s hypothec and sequestration for rent

194 Abolition of sequestration for rent and restriction of landlord’s hypothec

(1) The diligence of sequestration for rent is abolished and any enactment or rule of law 
enabling an action of sequestration for rent to be raised ceases to have effect.

(2) Notwithstanding that abolition, the landlord’s hypothec continues, subject to subsections 30

(3) to (9) below, as a right in security over corporeal moveable property kept in or on the 
subjects let conferring a preference in favour of the landlord in any—

(a) sequestration;

(b) insolvency proceedings; or

(c) other process in which there is ranking,35

in respect of that property.

(3) The landlord’s hypothec no longer arises in relation to property which is kept—
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(a) in a dwellinghouse; 

(b) on agricultural land; or

(c) on a croft.

(4) It no longer arises in relation to property which is owned by a person other than the 
tenant.5

(5) Property which is acquired by a person from the tenant—

(a) in good faith; or

(b) where the property is acquired after an interdict prohibiting the tenant from 
disposing of or removing items secured by the hypothec has been granted in 
favour the landlord, in good faith and for value,10

ceases to be subject to the hypothec upon acquisition by the person.

(6) Subsection (5)(b) above does not affect the tenant’s liability for breach of the interdict.

(7) Where property is owned in common by the tenant and a third party, any right of 
hypothec arises only to the extent of the tenant’s interest in that property.

(8) The landlord’s hypothec—15

(a) is security for rent due and unpaid only; and

(b) subsists for so long as that rent remains unpaid.

(9) Any enactment or rule of law relating to the landlord’s hypothec ceases to have effect in 
so far as it is inconsistent with subsections (2) to (8) above.

(10) Subsections (1) to (9) (except subsections (5) to (7)) above do not affect an action of 20

sequestration for rent brought before this section comes into force.

(11) Subsections (3) to (9) (except subsections (5) to (7)) above do not affect a landlord’s 
right of hypothec which was created before and subsists on the coming into force of this 
section.

(12) In subsection (2) above, “insolvency proceedings” means—25

(a) winding up;

(b) receivership;

(c) administration; and

(d) proceedings in relation to a company voluntary arrangement,

within the meaning of the Insolvency Act 1986 (c.45).30

(13) In subsection (3) above—

“agricultural land” has the same meaning as in section 1(2) of the Agricultural 
Holdings (Scotland) Act 1991 (c.55);

“croft” has the same meaning as in section 3(1) of the Crofters (Scotland) Act 
1993 (c.44); and35

“dwellinghouse” has the same meaning as in section 45 of the 2002 Act.
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PART 12

SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY

195 Summary warrants, time to pay and charges to pay

(1) Section 10(4) of the 2002 Act (no charge required for attachment in pursuance of 
summary warrant) is repealed.5

(2) In section 1 of the 1987 Act (time to pay direction)—

(a) subsection (5)(e) (certain debts in relation to which a time to pay direction cannot 
be granted); and

(b) subsection (9) (interpretation),

are repealed.10

(3) In section 5 of the 1987 Act (time to pay order)—

(a) subsection (4)(c) and (e) (certain debts in relation to which a time to pay order 
cannot be granted); and

(b) subsection (9) (interpretation),

are repealed.15

(4) In section 15(3) of the 1987 Act (interpretation)—

(a) in the definition of “decree or document of debt”, after paragraph (a) insert—

“(aa)a summary warrant;”; and

(b) the words “or a summary warrant” are repealed.

(5) In section 90 of the 1987 Act (provisions relating to charges)—20

(a) in subsection (1), the words “Subject to subsection (2) below,” and “an attachment 
or” are repealed;

(b) after subsection (1) insert—

“(1A) The following subsections of this section apply to any case where it is 
competent to execute diligence only if a charge for payment has been served on 25

the debtor.”;

(c) subsection (2) (no charge required for attachment or earnings arrestment in 
pursuance of summary warrant) is repealed;

(d) in subsection (5), for “an attachment or an earnings arrestment” substitute 
“diligence”; and30

(e) in subsection (6), for “an attachment or an earnings arrestment” substitute 
“diligence”.

PART 13

AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT (SCOTLAND) ACT 2002

196 Amendments of the Debt Arrangement and Attachment (Scotland) Act 200235

(1) The 2002 Act is amended as follows.

(2) In section 2(3) (form and content of applications for debt payment programmes), the 
words “shall be signed by the debtor and” are repealed.
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(3) In section 5(4) (form and content of applications for variation of debt payment 
programmes), paragraph (b) and the word “and” immediately preceding it are repealed.

(4) In section 10(5) (attachment), in the definition of “debt advice and information 
package”, for “Scottish Ministers” substitute “Scottish Civil Enforcement Commission”.

(5) In section 19(1) (removal and auction of attached articles), for “The officer who 5

attached articles” substitute “An officer”.

(6) After section 19 insert—

“19A Urgent removal of attached articles

(1) The officer may at any time remove an attached article without notice if—

(a) the officer considers it necessary for—10

(i) the security; or

(ii) the preservation of the value,

of the article; and

(b) there is insufficient time to obtain an order under section 20(1)(a) below.

(2) The officer shall remove an article under subsection (1) above—15

(a) to the nearest convenient premises of the debtor or the person in 
possession of the articles; or

(b) if—

(i) no such premises are available; or

(ii) the officer considers such premises to be unsuitable, 20

to the nearest suitable secure premises.

(3) Subsections (2) and (6) of section 19 above shall apply to this section as they 
apply to that section.”.

(7) In section 20(2)(b) (applications for orders for security etc. of articles), after “officer” 
insert “—25

(i) who attached articles; or

(ii) who is authorised to arrange the auction”.

(8) In section 21(7) (notice of theft of attached articles), after “officer” insert “—

(i) who attached articles; or

(ii) who is authorised to arrange the auction,”.30

(9) In section 26(5)(b) (return of removed articles), for “the officer” substitute “an officer”.

(10) In section 27(4) (notice of auction), the words “authorised to arrange the auction” are 
repealed.

(11) In section 31 (disposal of proceeds of auction)—

(a) after subsection (1), insert—35

“(1A) Where an article is sold at the auction at a price below the value of the 
article, the difference between that price and that value shall, prior to the 
proceeds of the auction being disposed of under subsection (1) above, be 
credited against the sum recoverable.
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(1B) Where—

(a) an article to which subsection (1A) above applies has been damaged and 
revalued under section 21(10)(b) above;

(b) the damage was not caused by the fault of the debtor; and

(c) no sum has been consigned into court by a third party under section 5

21(11) above,

the revaluation shall be disregarded for the purposes of subsection (1A) 
above.”; and

(b) in subsection (4), after “subsections” insert “(1A),”.

(12) After section 60 insert—10

“60A Electronic signatures

(1) This section applies where—

(a) a report or declaration under this Act requires to be signed; and

(b) provision is made by virtue of this Act or any other enactment permitting 
the report or declaration to be an electronic communication.15

(2) Where the report or declaration is an electronic communication, the 
requirement is satisfied by a certified electronic signature.

(3) Subsection (2) above is to be read in accordance with section 7(2) and (3) of 
the Electronic Communications Act 2000 (c.7) (electronic signatures and 
certification).”.20

(13) In schedule 1 (expenses)—

(a) in paragraph 1, after sub-paragraph (o), insert—

“(oa) in serving notice on the debtor under section 49(1)(b) above;”; and

(b) after that paragraph, insert—

“1A The expenses referred to in sub-paragraphs (i), (j) and (k) of paragraph 1 above 25

shall not be chargeable against the debtor if the articles are removed under 
section 19A(1) above.”.

PART 14

ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS

197 Admiralty actions and the arrestment of ships: modification of enactments30

Schedule 4 makes modifications of enactments relating to admiralty actions and the 
arrestment of ships.

PART 15

DISCLOSURE OF INFORMATION

198 Information disclosure35

(1) The Scottish Ministers may, by regulations, make provision for—
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(a) the obtaining, on the application to the sheriff by creditors, by the sheriff of 
information about debtors; and

(b) the disclosure of that information to creditors to facilitate diligence to enforce 
payment of debts due by virtue of decrees and documents of debt.

(2) Regulations under subsection (1) above may, in particular—5

(a) make provision about applications by the creditor;

(b) prescribe persons who may make an application on the creditor’s behalf;

(c) provide for the powers of the sheriff on such applications;

(d) prescribe the information about the debtor which may be obtained;

(e) prescribe the persons from whom such information may be required;10

(f) provide for the consequences (if any) of such a prescribed person failing to 
disclose information when required to do so;

(g) provide for the disclosure of information obtained by the sheriff to the creditor; 
and

(h) make such other provision as the Scottish Ministers think fit.15

(3) Regulations under subsection (1) above may not prescribe the debtor as a person from 
whom information may be required.

(4) Any provision made under regulations under subsection (1) above does not prejudice 
any power to disclose or use information (or to order such disclosure or use) that exists 
under any other enactment or rule of law.20

(5) The disclosure or use of information by virtue of regulations under subsection (1) above 
is not to be taken to breach any restriction on the disclosure or use of such information 
(however imposed).

(6) The first regulations to be made under subsection (1) above must be contained in a 
statutory instrument, a draft of which has been laid before and approved by a resolution 25

of the Scottish Parliament.

PART 16

GENERAL AND MISCELLANEOUS

199 Interpretation

In this Act—30

the “1985 Act” means the Bankruptcy (Scotland) Act 1985 (c.66);

the “1987 Act” means the Debtors (Scotland) Act 1987 (c.18);

the “2002 Act” means the Debt Arrangement and Attachment (Scotland) Act 2002 
(asp 17);

the “Commission” means the Scottish Civil Enforcement Commission;35

“debt advice and information package” has the meaning given by section 70(8) of 
this Act;

“decree” means—
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(a) a decree of the Court of Session, of the High Court of Justiciary or of the 
sheriff;

(b) a decree of the Court of Teinds;

(c) a summary warrant;

(d) a civil judgement granted outside Scotland by a court, tribunal or arbiter 5

which, by virtue of any enactment or rule of law, is enforceable in 
Scotland;

(e) an order or determination which, by virtue of any enactment, is enforceable 
as if it were an extract registered decree arbitral bearing a warrant for 
execution granted by the sheriff;10

(f) a warrant granted in criminal proceedings for enforcement by civil 
diligence;

(g) an order under section 114 of the Companies Clauses Consolidation 
(Scotland) Act 1845 (c.17);

(h) a determination under section 46 of the Harbours, Docks and Piers Clauses 15

Act 1847 (c.27); or

(i) a liability order within the meaning of section 33(2) of the Child Support 
Act 1991 (c.48);

“document of debt” means—

(a) a document registered for execution in the Books of Council and Session or 20

in the sheriff court books;

(b) a bill protested for non-payment by a notary public; or

(c) a document or settlement which, by virtue of an Order in Council made 
under section 13 of the Civil Jurisdiction and Judgments Act 1982 (c.27), is 
enforceable in Scotland;25

“messenger of court” shall be construed in accordance with section 51(1) of this 
Act; and

“professional association” shall be construed in accordance with section 56(1)(a)
of this Act.

200 Crown application30

(1) Subject to subsection (2) below, this Act binds the Crown acting in its capacity as a 
creditor.

(2) An amendment or other modification by this Act of an enactment binds the Crown to the 
same extent as the enactment being amended or modified.

201 Orders and regulations35

(1) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 
is exercisable by statutory instrument.

(2) Any power conferred by this Act on the Scottish Ministers to make orders or 
regulations—
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(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; and

(b) includes power to make such incidental, supplementary, consequential, transitory, 
transitional or saving provision as the Scottish Ministers think fit.

(3) A statutory instrument containing an order or regulations made under this Act (other 5

than an order under section 204(2) and the first regulations under section 198(1) of this 
Act) is, subject to subsection (4) below, subject to annulment in pursuance of a 
resolution of the Scottish Parliament.

(4) No statutory instrument containing an order which makes provision such as is 
mentioned in section 202(2) of this Act may be made unless a draft of it has been laid 10

before, and approved by a resolution of, the Scottish Parliament.

202 Ancillary provision

(1) The Scottish Ministers may, by order made by statutory instrument, make such 
incidental, supplemental, consequential, transitory, transitional or saving provision
which they consider necessary or expedient for the purposes of this Act or in 15

consequence of any provision made by or under this Act.

(2) An order under subsection (1) above may modify any enactment (including this Act) 
or instrument.

203 Minor and consequential amendments and repeals

(1) Schedule 5 to this Act, which contains minor amendments and amendments 20

consequential on the provisions of this Act, has effect.

(2) The enactments mentioned in the first column of Part 1 of schedule 6 to this Act are 
repealed to the extent specified in the second column of that schedule.

(3) The enactment mentioned in the first column of Part 2 of schedule 6 to this Act is 
revoked to the extent specified in the second column of that schedule.25

204 Short title and commencement

(1) This Act may be cited as the Bankruptcy and Diligence etc. (Scotland) Act 2005.

(2) This Act, except this section, comes into force on such day as the Scottish Ministers 
may, by order, appoint.

(3) Different days may, under subsection (2) above, be appointed for different purposes.30
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SCHEDULE 1
(introduced by section 30)

MINOR AND CONSEQUENTIAL AMENDMENTS OF THE 1985 ACT

1 The 1985 Act is amended as follows.

2 In section 1A (supervisory functions of the Accountant in Bankruptcy)—5

(a) in subsection (1)(a)(ii), for “permanent trustees” substitute “trustees (not being the 
Accountant in Bankruptcy)”; and

(b) in subsection (2), for “court” substitute “sheriff”.

3 (1) Section 2 (appointment and functions of interim trustee) is amended as follows.

(2) For the word “court”, in each place where it occurs, substitute “sheriff”.10

(3) In subsection (1), for the word “interim”, where it first and third occurs, substitute “the”.

(4) In subsection (2)—

(a) for “it” substitute “he”; and

(b) for the word “interim”, where it first and third occurs, substitute “the”.

(5) In subsection (3)(c), for sub-paragraphs (i) and (ii) substitute “as the trustee”.15

(6) In subsection (7), for the words from “the”, where it first occurs, to “trustee”, where it 
second occurs, substitute—

“(a) a trustee is appointed in a sequestration where the petition was presented 
by a creditor or the trustee acting under a trust deed; or 

(b) an interim trustee is appointed in pursuance of subsection (5) above, 20

he”.

4 (1) Section 5 (sequestration of the estate of living or deceased debtor) is amended as 
follows.

(2) In subsection (2A), for “petition” substitute “application”.

(3) In subsection (2B), in both paragraphs (a) and (b), for “of presentation of the petition” 25

substitute “the debtor application is made”.

(4) In subsection (2C), for “(2)(c)” substitute “(2)(b)(iv)”. 

(5) In subsection (4), after “petition” insert “or, as the case may be, the date the debtor 
application is made”.

(6) In subsection (5), after “petition” insert “or, as the case may be, the date the debtor 30

application is made”.

(7) For subsection (6A) substitute—

“(6A) In the case of a debtor application, the debtor shall send a statement of assets 
and liabilities to the Accountant in Bankruptcy along with the application.”.

(8) After subsection (7), insert—35

“(7A) Where, after a debtor application is made but before the sequestration is 
awarded, the debtor dies, then the application shall fall.”. 

(9) After subsection (8), insert—
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“(8A) Where, after a debtor application is made but before the sequestration is 
awarded, a creditor who concurs in the application withdraws or dies, any other 
creditor who was a qualified creditor at the date the debtor application was 
made and who remains so qualified may notify the Accountant in Bankruptcy 
that he concurs in the application in place of the creditor who has withdrawn or 5

died.”. 

(10) In subsection (9)(a), for “(6A)(b)” substitute “(6A)”.

(11) In subsection (10)(a), for “(6A)(b)” substitute “(6A)”.

5 In section 6(5) (combination of certain petitions for sequestration), for “subsection 
(4)(aa) to (b)” substitute “subsection (4)(b)”.10

6 In section 7(2)(c) (end of apparent insolvency), for “when” substitute “until”.

7 In section 9(5) (jurisdiction), after “petition” insert “, the date the debtor application is 
made”.

8 For section 10 (concurrent proceedings for sequestration or analogous remedy) 
substitute—15

“10 Duty to notify existence of concurrent proceedings for sequestration or 
analogous remedy

(1) If, in the course of sequestration proceedings (referred to in this section and in 
section 10A of this Act as the “instant proceedings”)—

(a) a petitioner for sequestration;20

(b) the debtor; or

(c) a creditor concurring in a debtor application,

is, or becomes, aware of any of the circumstances mentioned in subsection (2) 
below, he shall as soon as possible take the action mentioned in subsection (3) 
below.25

(2) Those circumstances are that, notwithstanding the instant proceedings—

(a) a petition for sequestration of the debtor’s estate is before a sheriff or 
such sequestration has been awarded;

(b) a debtor application has been made in relation to the debtor’s estate or 
sequestration has been awarded by virtue of such an application;30

(c) a petition for the appointment of a judicial factor on the debtor’s estate is 
before a court or such a judicial factor has been appointed; 

(d) a petition is before a court for the winding up of the debtor under Part IV 
or V of the Insolvency Act 1986 (c.45) or section 372 of the Financial 
Services and Markets Act 2000 (c.8); or35

(e) an application for an analogous remedy in respect of the debtor’s estate 
is proceeding or such an analogous remedy is in force.

(3) The action referred to in subsection (1) above is—

(a) in a case where the instant proceedings are by petition for sequestration, 
to notify the sheriff to whom that petition was presented; and40

(b) in a case where the instant proceedings are by debtor application, to 
notify the Accountant in Bankruptcy,
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of the circumstance referred to in subsection (2) above.

(4) If a petitioner fails to comply with subsection (1) above, he may be made liable 
for the expenses of presenting the petition for sequestration.

(5) If a creditor concurring in a debtor application fails to comply with subsection 
(1) above, he may be made liable for the expenses of making the debtor 5

application.

(6) If a debtor fails to comply with subsection (1) above, he shall be guilty of an 
offence and liable, on summary conviction, to a fine not exceeding level 5 on 
the standard scale.

(7) In this section and in section 10A of this Act “analogous remedy” means a 10

bankruptcy order under the Bankruptcy Act 1914 (c.59) or a voluntary 
individual arrangement or bankruptcy order under the Insolvency Act 1986 
(c.45) or an administration order under section 112 of the County Courts Act 
1984 (c.28) in England and Wales or under any enactment having the like 
effect in Northern Ireland or a remedy analogous to any of the aforesaid 15

remedies, or to sequestration, in any other country (including England, Wales 
and Northern Ireland).

10A Powers in relation to concurrent proceedings for sequestration or 
analogous remedy

(1) Where, in the course of instant proceedings which are by petition, any of the 20

circumstances mentioned in paragraphs (a) to (d) of section 10(2) of this Act 
exists, the sheriff to whom the petition in the instant proceedings was presented 
may, on his own motion or at the instance of the debtor or any creditor or other 
person having an interest, allow that petition to proceed or may sist or dismiss 
it.25

(2) Without prejudice to subsection (1) above, where, in the course of instant 
proceedings which are by petition, any of the circumstances mentioned in 
paragraphs (a), (c) or (d) of section 10(2) of this Act exists, the Court of 
Session may, on its own motion or on the application of the debtor or any 
creditor or other person having an interest, direct the sheriff before whom the 30

petition in the instant proceedings is pending, or the sheriff before whom the 
other petition is pending, to sist or dismiss the petition in the instant 
proceedings or, as the case may be, the other petition, or may order the 
petitions to be heard together.

(3) Without prejudice to subsection (1) above, where, in the course of instant 35

proceedings which are by petition, the circumstance mentioned in paragraph 
(b) of section 10(2) of this Act exists, the sheriff to whom the petition in the 
instant proceedings was presented may, on his own motion or at the instance of 
the debtor or any creditor or other person having an interest, direct the 
Accountant in Bankruptcy to dismiss the debtor application.40

(4) Where, in the course of instant proceedings which are by debtor application, 
any of the circumstances mentioned in paragraphs (a) to (d) of section 10(2) of 
this Act exists, the Accountant in Bankruptcy may dismiss the debtor 
application in the instant proceedings.

(5) Where, in respect of the same estate–45

(a) a petition for sequestration is pending before a sheriff; and
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(b) an application for an analogous remedy is proceeding or an analogous 
remedy is in force,

the sheriff, on his own motion or at the instance of the debtor or any creditor or 
other person having an interest, may allow the petition for sequestration to 
proceed or may sist or dismiss it.5

(6) Where, in respect of the same estate–

(a) a debtor application has been made and has not been determined; and

(b) an application for an analogous remedy is proceeding or an analogous 
remedy is in force,

the Accountant in Bankruptcy may proceed to determine the application or 10

may dismiss it.”.

9 In section 11 (creditor’s oath)—

(a) in subsection (1), for “petition by a debtor” substitute “debtor application”; and

(b) in subsection (4)—

(i) for “court to which” substitute “sheriff to whom”; and15

(ii) after “presented” insert “or, in the case of a creditor concurring in a debtor 
application, the Accountant in Bankruptcy”.

10 In section 12 (when sequestration is awarded)—

(a) in subsection (1)(c), for “subsections (6) and” substitute “subsection”;

(b) in subsection (2)—20

(i) for “court to which” substitute “sheriff to whom”; and

(ii) for “it” substitute “him”; 

(c) in subsection (3)—

(i) for “court” substitute “sheriff”; and

(ii) for “it” substitute “he”; and25

(d) in subsection (4)—

(i) in paragraph (a), for “the petition for sequestration is presented by the 
debtor” substitute “a debtor application is made”; and

(ii) in paragraph (b)(i), for “court” substitute “sheriff”.

11 (1) Section 13 (resignation, removal etc. of interim trustee) is amended as follows.30

(2) Before subsection (1), insert—

“(A1) This section applies where an interim trustee is appointed under section 2(5) of 
this Act and the petition for sequestration has not been determined.”. 

(3) For the word “court”, in each place where it occurs, substitute “sheriff”.

(4) In subsection (3), for “it” substitute “the sheriff”.35

(5) In subsection (6), for “disqualified from acting as permanent” substitute “ineligible to be 
elected as replacement”.

12 (1) Section 14 (registration of court order) is amended as follows.

(2) In subsection (1)—
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(a) for “clerk of the court” substitute “sheriff clerk”; and

(b) in paragraph (a), for “relevant court order” substitute “order of the sheriff granting 
warrant under section 12(2) of this Act”.

(3) After subsection (1), insert—

“(1A) Where the Accountant in Bankruptcy awards sequestration on a debtor 5

application he shall forthwith after the date of sequestration send a certified 
copy of his determination of the application to the keeper of the register of 
inhibitions for recording in that register.”.

(4) In subsection (2), for “subsection (1)(a)” substitute “subsection (1)(a) or (1A)”.

(5) The heading to that section becomes “Registration of warrant or determination of debtor 10

application”.

13 (1) Section 15 (further provision relating to award of sequestration) is amended as follows.

(2) After subsection (3), insert—

“(3A) Where the Accountant in Bankruptcy, on determining a debtor application, 
refuses to award sequestration, the debtor or a creditor concurring in the 15

application may appeal against such a determination within 14 days of it being 
made to the sheriff who would, under section 9 of this Act, have had 
jurisdiction in respect of a petition for sequestration of the debtor’s estate.”.

(3) After subsection (5), insert—

“(5A) Where a debtor application is made, the Accountant in Bankruptcy shall, on the 20

final determination or abandonment of any appeal under subsection (3A) above 
in relation to the application, or if there is no such appeal on the expiry of the 
14 days mentioned in that subsection, send a certified copy of a determination 
refusing to award sequestration to the keeper of the register of inhibitions for 
recording in that register.”.25

14 In section 16 (petition for recall of sequestration)—

(a) in subsection (1)(a), for “petition” substitute “debtor application”; and

(b) in subsection (2), for “petition”, where it first occurs, substitute “debtor 
application”.

15 In section 17 (recall of sequestration)—30

(a) in subsection (1)(c), for “section 10(5)” substitute “section 10(7)”;

(b) in subsection (3)(a)—

(i) after “sequestration” insert “or, as the case may be, the debtor application”; 
and

(ii) for “permanent” substitute “the”;35

(c) in subsection (3)(b), for “petition” substitute “debtor application”;

(d) in subsection (4), after “below” insert “and section 56H(1)(a) of this Act”; and

(e) in subsection (5)—

(i) in paragraph (a), after “sequestration” insert “, the making of the debtor 
application”; and40

(ii) in paragraph (b), for “permanent” substitute “the”.
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16 (1) Section 18 (interim preservation of estate) is amended as follows.

(2) In subsection (1), after “may” insert “, in pursuance of the function conferred on him by 
section 2(6A) of this Act,”.

(3) In subsection (2)—

(a) for “functions” substitute “function”; and5

(b) for “2(4)(a)” substitute “2(6A)”.

(4) In subsection (3)—

(a) for “court” substitute “sheriff”; and

(b) in paragraph (c), for “it” substitute “he”.

(5) In subsection (4)—10

(a) for “court”, in both places where it occurs, substitute “sheriff”; and

(b) for “it”, in both places where it occurs, substitute “he”.

(6) The italic cross-heading preceding that section becomes “Initial stages of sequestration”.

17 (1) Section 19 (statement of assets and liabilities) is amended as follows.

(2) In subsection (1)—15

(a) for “petitioner for sequestration is the debtor” substitute “debtor has made a 
debtor application”; 

(b) for “interim trustee”, where it first occurs, substitute “trustee under section 2 of 
this Act”; and

(c) for “lodged in court in pursuance of section 5(6A)(a)” substitute “sent to the 20

Accountant in Bankruptcy in pursuance of section 5(6A)”.

(3) In subsection (2), for “2(7)” substitute “2(7)(a)”.

18 In section 20 (trustee’s duty to send information to Accountant in Bankruptcy before 
statutory meeting)—

(a) in subsection (2)—25

(i) after “meeting” insert “or, where the trustee does not intend to hold such a 
meeting, not later than 60 days after the date of sequestration,”; and

(ii) in paragraph (b), at the beginning insert “subject to subsection (2A) 
below,”

(b) after that subsection insert—30

“(2A) The trustee need not send a statement of the debtor’s affairs to the Accountant 
in Bankruptcy in accordance with subsection (2)(b) above if the trustee has 
sent a copy of the inventory and valuation to the Accountant in Bankruptcy in 
accordance with section 38(1)(c) of this Act.”.

19 The italic cross-heading preceding section 21 becomes “Statutory meeting of creditors 35

and trustee vote”.

20 In section 21B(1)(a) (report where no statutory meeting called), for “sheriff” substitute 
“Accountant in Bankruptcy”.

21 In section 22(3)(a) (trustee’s duty to inform creditors outside Scotland), for “21(2)” 
substitute “21A(2)”.40
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22 (1) Section 24 (election of permanent trustee) is amended as follows.

(2) In subsection (2), for the word “permanent”, where it first and second occurs, substitute 
“replacement”.

(3) In subsection (3), for the words “election of the permanent trustee” substitute “trustee 
vote”.5

(4) In subsection (3A)—

(a) for the word “interim” substitute “original”;

(b) in paragraph (a), for the words “election of the permanent trustee” substitute 
“trustee vote”;

(c) in paragraph (b), for the word “permanent” substitute “replacement”; and10

(d) for the words “section 25A of this Act shall apply” substitute “shall continue to 
act as the trustee”.

(5) In subsection (4)—

(a) for the word “interim”, where it first and second occurs, substitute “original”;

(b) for the words “election of the permanent trustee” substitute “trustee vote”;15

(c) for the word “permanent”, where it second occurs, substitute “replacement”; and

(d) after paragraph (b), insert—

“and he shall continue to act as the trustee.”.

23 (1) Section 25 (confirmation of permanent trustee) is amended as follows.

(2) In subsection (1)—20

(a) for the word “permanent”, in both places where it occurs, substitute 
“replacement”; and

(b) for the word “interim”, in both places where it occurs, substitute “original”.

(3) In subsection (2)—

(a) for “permanent trustee” substitute “trustee in the sequestration”; and25

(b) for the words from “confirm” to “Bankruptcy” substitute “make an order 
appointing him as such”.

(4) In subsection (4), in paragraph (b)—

(a) for “interim” substitute “original”; and

(b) for “for the election of a permanent trustee” substitute “at which a new trustee 30

vote shall be held”.

(5) In subsection (5), for “confirmation” substitute “appointment”.

(6) In subsection (6), for the word “permanent”, where it first occurs, substitute 
“replacement”.

24 (1) Section 26 (provisions relating to termination of interim trustee’s functions) is amended 35

as follows.

(2) Before subsection (1), insert—

“(A1) This section applies where a replacement trustee is appointed under section 25 
of this Act.”.
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(3) In subsection (1), for the words from “Where” to “office” substitute “The original 
trustee, shall, on the appointment of the replacement trustee”.

(4) In subsection (2)—

(a) for the words from “confirmation” to “interim”, where it first occurs, substitute 
“appointment of the replacement trustee, the original”; and5

(b) in paragraph (b), for “permanent”, where it first occurs, substitute “replacement”.

(5) After subsection (2), insert—

“(2A) Where the original trustee was appointed under section 2(5) of this Act as the 
interim trustee in the sequestration, his accounts and the claim referred to in 
subsection (2)(a) above shall include accounts and a claim for the period of his 10

appointment as interim trustee.”.

(6) In subsection (3)—

(a) in paragraph (a)(ii), for “interim” substitute “original”;

(b) in paragraph (b)(i), for “interim”, where it first occurs, substitute “original”; and

(c) in paragraph (b)(ii)—15

(i) for “interim” substitute “original”; and

(ii) for “permanent” substitute “replacement”.

(7) In subsection (4)—

(a) for “interim” substitute “original”; and

(b) for “permanent” substitute “replacement”.20

(8) In subsection (5)—

(a) for “permanent” substitute “replacement”;

(b) for “confirmed in office” substitute “appointed”; 

(c) for “confirmation” substitute “appointment”; and

(d) for “interim” substitute “original”.25

(9) In subsection (5A), for “interim” substitute “original”.

(10) The heading to that section becomes “Provisions relating to termination of original 
trustee’s functions”.

25 (1) Section 26A (Accountant in Bankruptcy to account for intromissions) is amended as 
follows.30

(2) In subsection (1)—

(a) for “interim” substitute “original”; and

(b) for “becomes the permanent trustee” substitute “is appointed as replacement 
trustee under section 25 of this Act”.

(3) In subsection (2)—35

(a) for “confirmation of the permanent trustee in office” substitute “the appointment 
of the replacement trustee”;

(b) for the word “permanent”, where it second occurs, substitute “replacement”; and

(c) for the word “interim”, where it first occurs, substitute “original”. 
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(4) In subsection (3)—

(a) for “confirmation in office of the permanent” substitute “appointment of the 
replacement”;

(b) for the word “permanent”, where it second occurs, substitute “replacement”; and

(c) in paragraph (a), for “interim” substitute “original”.5

(5) In subsection (5), for “permanent” substitute “replacement”.

(6) In subsection (8)—

(a) for “permanent” substitute “replacement”;

(b) for “confirmed in office” substitute “appointed”; and

(c) for “confirmation” substitute “appointment”.10

26 (1) In section 27 (discharge of interim trustee)—

(a) for the word “interim”, in each place where it occurs, substitute “original”; and

(b) for the word “permanent”, in each place where it occurs, substitute “replacement”. 

(2) The heading to that section becomes “Discharge of original trustee”.

27 (1) Section 28 (resignation and death of permanent trustee) is amended as follows.15

(2) In subsections (1), (1A) and (2), for “sheriff”, in each place where it occurs, substitute 
“Accountant in Bankruptcy”.

(3) In subsection (4)—

(a) for “and confirmation in office of the”, substitute “of a replacement trustee and 
the appointment of that”; and20

(b) for “confirmation in office”, where it second occurs, substitute “appointment”.

(4) In subsection (5), for “, the provisions of section 25A of this Act shall apply” 
substitute—

“(a) the Accountant in Bankruptcy; or

(b) such person as may be nominated by the Accountant in Bankruptcy 25

(being a person who is not ineligible for election as replacement trustee 
under section 24(2) of this Act) if that person consents to the nomination,

may apply to the sheriff for appointment as trustee in the sequestration; and, on 
such application, the sheriff shall make an order so appointing the Accountant 
in Bankruptcy or, as the case may be, the person nominated by him.”.30

(5) The heading to that section becomes “Resignation and death of trustee”.

(6) The italic cross-heading preceding that section becomes “Replacement of trustee”.

28 (1) Section 29 (removal of permanent trustee and trustee not acting) is amended as follows.

(2) In subsection (7)—

(a) for “and confirmation in office of the”, substitute “of a replacement trustee and 35

the appointment of that”; and

(b) for “confirmation in office”, where it second occurs, substitute “appointment”.

(3) After subsection (9), insert—
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“(10) This section does not apply in any case where the Accountant in Bankruptcy is 
the trustee.”. 

(4) The heading to that section becomes “Removal of trustee and trustee not acting”.

29 (1) Section 31 (vesting of estate at date of sequestration) is amended as follows.

(2) In subsection (2), for “the act and warrant” substitute “his appointment”.5

(3) In subsection (4), for “the act and warrant” substitute “his appointment”.

(4) In subsection (6)—

(a) for “court”, in both places where it occurs, substitute “sheriff”; and

(b) for “it” substitute “he”.

(5) In subsection (7), for “court” substitute “sheriff”.10

(6) The italic cross-heading preceding that section becomes “Vesting of estate in trustee”.

30 Section 31A (proceedings under EC regulation: modified definition of “estate”) as 
inserted by regulation 12 of the Insolvency (Scotland) Regulations 2003 (S.I. 2003 No. 
2109) is renumbered as section 31ZA.

31 In section 32(6) (vesting of estate acquired after date of sequestration in trustee)—15

(a) for “act and warrant” substitute “order”; and

(b) for “confirming the permanent trustee’s appointment” substitute “appointing the 
trustee”.

32 In section 37(1) (effect of sequestration on diligence), for “court” substitute “sheriff or, 
as the case may be, the determination of the debtor application by the Accountant in 20

Bankruptcy”.

33 (1) In section 38(1)(a) (taking possession of estate by permanent trustee), for “confirmation 
in office” substitute “appointment”.

(2) The heading to that section becomes “Taking possession of estate by trustee”

(3) The italic cross-heading preceding that section becomes “Administration of estate by 25

trustee”.

34 (1) Section 39 (management and realisation of estate) is amended as follows.

(2) In subsection (1)—

(a) for “confirmation in office” substitute “appointment”; 

(b) for “subsection (6)” substitute “subsections (1A), (6) and (9)”; and30

(c) in paragraph (b), for “court” substitute “sheriff”. 

(3) After subsection (1), insert—

“(1A) Subsection (1) above does not apply in any case where the Accountant in 
Bankruptcy is the trustee.”.

(4) In subsection (2), after paragraph (d), insert—35

“(e) borrow money in so far as it is necessary for the trustee to do so to 
safeguard the debtor’s estate; 

(f) effect or maintain insurance policies in respect of the business property 
of the debtor.”.
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(5) In subsection (4)(c), for “court” substitute “sheriff”.

35 In section 40 (power in relation to family home)—

(a) in subsection (1), for “court” substitute “sheriff”;

(b) in subsection (2)—

(i) for “court”, in both places where it occurs, substitute “sheriff”; and5

(ii) for “it”, in both places where it occurs, substitute “he”; and

(c) the heading to that section becomes “Power of trustee in relation to the debtor’s 
family home”.

36 In section 41(1) (protection of occupancy rights of non-entitled spouse)—

(a) for “of issue of the act and warrant of” substitute “the order is made appointing”;10

(b) for “such act and warrant is issued” substitute “trustee is appointed”; 

(c) for “such issue” substitute “order making such an appointment”; and

(d) in paragraph (b)—

(i) for “Court of Session” substitute “sheriff”;

(ii) for “it”, in both places where it occurs, substitute “he”; and 15

(iii) after “sequestration”, where it third occurs, insert “or, as the case may be, 
the debtor application”.

37 In section 41A(1) (protection of occupancy rights of civil partner)—

(a) for “of issue of the act and warrant of” substitute “the order is made appointing”;

(b) for “such act and warrant is issued” substitute “trustee is appointed”; 20

(c) for “such issue” substitute “order making such an appointment”; and

(d) in paragraph (b)—

(i) for “Court of Session” substitute “sheriff”;

(ii) for “it”, in both places where it occurs, substitute “he”; and 

(iii) after “sequestration”, where it third occurs, insert “or, as the case may be, 25

the debtor application”.

38 In section 42 (contractual powers of permanent trustee)—

(a) in subsection (2), for “court” substitute “sheriff”; and

(b) the heading to that section becomes “Contractual powers of trustee”. 

39 The heading to section 43 becomes “Money received by trustee”.30

40 In section 46(1) (warrant to apprehend)—

(a) in paragraph (a), for “messenger-at-arms or sheriff officer” substitute “messenger 
of court”; and

(b) in the proviso, for “court” substitute “sheriff”.

41 In section 48 (submission of claims to permanent trustee)—35

(a) in subsection (3), for the words from “for”, where it second occurs, to “trustee”, 
where it second occurs, substitute “after the word “trustee” there were inserted the 
words “”; and 

162



Bankruptcy and Diligence etc. (Scotland) Bill 155
Schedule 1—Minor and consequential amendments of the 1985 Act

(b) the heading to that section becomes “Submission of claims to trustee”.

42 In section 51(1)(d) (order of priority in distribution), for “the petition” substitute “a 
debtor application”.

43 (1) Section 52 (estate to be distributed in respect of accounting periods) is amended as 
follows.5

(2) In subsection (2)—

(a) for “6”, in both places where it occurs, substitute “12”; and

(b) in paragraph (a)—

(i) at the beginning insert “subject to subsection (2ZA) below,”; and

(ii) for “of sequestration” substitute “on which sequestration is awarded”.10

(3) After subsection (2), insert—

“(2ZA) Where the trustee was appointed under section 2(5) of this Act as interim 
trustee in the sequestration, the first accounting period shall be the period 
beginning with the date of his appointment as interim trustee and ending on the 
date 12 months after the date on which sequestration is awarded.”.15

44 After section 53, insert—

“53A Modification of procedure under section 53 where Accountant in 
Bankruptcy is trustee

(1) In any case where the Accountant in Bankruptcy is the trustee, section 53 of 
this Act shall have effect subject to the following modifications.20

(2) For subsections (1) to (7) of that section, there shall be substituted—

“(1) At the end of each accounting period, the Accountant in Bankruptcy 
shall prepare accounts of his intromissions with the debtor’s estate and 
he shall make a determination of his fees and outlays calculated in 
accordance with regulations made under section 69A of this Act.25

(2) Such accounts and determination shall be available for inspection by the 
debtor and the creditors not later than 6 weeks after the end of the 
accounting period to which they relate.

(3) In making a determination as mentioned in subsection (1) above, the 
Accountant in Bankruptcy may take into account any adjustment which 30

he may wish to make in the amount of his remuneration fixed in respect 
of any earlier accounting period.

(4) Not later than 8 weeks after the end of an accounting period, the debtor 
(subject to subsection (5) below) or any creditor may appeal to the 
sheriff against the determination of the Accountant in Bankruptcy; and 35

the decision of the sheriff on such an appeal shall be final.

(5) A debtor may appeal under subsection (4) above if, and only if, he 
satisfies the sheriff that he has, or is likely to have, a pecuniary interest in 
the outcome of the appeal.

(6) On the expiry of the period within which an appeal may be made under 40

subsection (4) above, the Accountant in Bankruptcy shall pay to the 
creditors their dividends in accordance with the scheme of division.”.
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(3) In subsection (10) for the words “the audited” there shall be substituted the 
word “his”.”.

45 In section 55, subsection (3) (references to a fine or penalty to include a confiscation 
order), as inserted by paragraph 15(5) of Schedule 11 to the Proceeds of Crime Act 2002 
(c.29), is renumbered as subsection (2A).  5

46 The heading to section 57 becomes “Discharge of trustee”.

47 The italic cross-heading preceding section 57 becomes “Discharge of trustee”.

48 In section 58A(7) (discharge of Accountant in Bankruptcy), after “sequestration” insert 
“including, where the Accountant in Bankruptcy was the interim trustee, the functions of 
the interim trustee”.10

49 In section 59A(1) (petition for conversion into sequestration), for “court”, where it first 
occurs, substitute “sheriff”.

50 In section 59B(1)(c) (contents of affidavit), for “court”, in both places where it occurs, 
substitute “sheriff”.

51 In section 59C (power of court)—15

(a) for “court”, in each place where it occurs, substitute “sheriff”;

(b) in subsection (1), for “it” substitute “he”; and

(c) the heading to that section becomes “Power of sheriff”.

52 In section 60B(2) (trustee to give notice or provide copies of documents to member 
State liquidator)—20

(a) for “or a permanent” substitute “trustee or a”; and

(b) for “court”, where it second occurs, substitute “sheriff”.

53 In section 61 (extortionate credit transactions), for “court”, in both places where it 
occurs, substitute “sheriff”.

54 The heading to section 64 becomes “Debtor to co-operate with trustee”.25

55 In section 65(1) (arbitration and compromise), for “court” substitute “sheriff”.

56 The heading to section 69 becomes “Outlays of insolvency practitioner in actings as 
interim trustee or trustee”.

57 In section 70(1)(a) (supplies by utilities), for “the petition was presented by the debtor” 
substitute “a debtor application was made”.30

58 (1) Section 73 (interpretation) is amended as follows.

(2) In subsection (1)—

(a) after the definition of “associate”, insert—

““bankruptcy restrictions order” has the meaning given by section 56A(1) 
of this Act;35

““bankruptcy restrictions undertaking” has the meaning given by section 
56G(1) of this Act;”;

(b) after the definition of “debtor”, insert—

““debtor application” means an application for sequestration made to the 
Accountant in Bankruptcy under sections 5(2)(a) or 6(3)(a), (4)(a) or 40

(6)(a) of this Act;”;
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(c) after the definition of “the EC regulation”, insert—

““enactment” includes an Act of the Scottish Parliament and any 
enactment comprised in subordinate legislation under such an Act;”;

(d) in the definition of “interim trustee”, for “2” substitute “2(5)”;

(e) after the definition of “ordinary debt”, insert—5

““original trustee” shall be construed in accordance with section 24(1)(a) 
of this Act;”; 

(f) after the definition of “relevant person”, insert—

““replacement trustee” shall be construed in accordance with section 
24(1)(b) of this Act;”; 10

(g) after the definition of “sederunt book”, insert—

““sequestration proceedings” includes a debtor application and analogous 
expressions shall be construed accordingly;”; and 

(h) after the definition of “trust deed”, insert—

““trustee” means trustee in the sequestration; 15

“trustee vote” shall be construed in accordance with section 24(1) of this 
Act;”. 

(3) In subsection (5)(b), for “such a petition” substitute “a debtor application”.

(4) In subsection (6), for “clerk of the court” substitute “sheriff clerk”.

(5) After subsection (6), insert—20

“(6A) Any reference in this Act, howsoever expressed, to the time when a debtor 
application is made shall be construed as a reference to the time when the 
application is received by the Accountant in Bankruptcy.”.

59 In Schedule 6 (meetings of creditors and commissioners)—

(a) for “court”, in each place where it occurs, substitute “sheriff”; and25

(b) in paragraph 15(1), for “shall”, in both places where it occurs, substitute “may”.

SCHEDULE 2
(introduced by section 43(7))

THE SCOTTISH CIVIL ENFORCEMENT COMMISSION

Status30

1 (1) The Commission—

(a) is not a servant or agent of the Crown; and

(b) does not enjoy any status, immunity or privilege of the Crown.

(2) The Commission’s property is not property of, or property held on behalf of, the Crown.

Membership35

2 The Commission is to consist of—
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(a) the following persons appointed by the Scottish Ministers—

(i) a Senator of the College of Justice nominated by the Lord President of the 
Court of Session; 

(ii) a sheriff principal or a sheriff, so nominated;

(iii) a person who is an advocate or solicitor;5

(iv) a messenger of court nominated by the professional association; and

(v) 3 other persons, not being persons holding an office or, as the case may be, 
possessing a qualification referred to in paragraphs (i) to (iv) above;

(b) the Lord Lyon King of Arms; and

(c) the Keeper of the Registers of Scotland.10

Tenure of office

3 Subject to paragraphs 4 to 12 below, a member appointed by the Scottish Ministers 
holds and vacates office on terms and conditions determined by the Scottish Ministers.

4 Subject to paragraphs 5 to 8 below, members are appointed for a period of not more than 
5 years and are eligible for reappointment.15

5 A member who is—

(a) a Senator of the College of Justice; or

(b) a sheriff principal or a sheriff,

holds office only so long as that member retains the office of Senator of the College of 
Justice or, as the case may be, sheriff principal or sheriff.20

6 A member who is—

(a) a solicitor or advocate; or

(b) a messenger of court,

holds office only so long as that member retains the qualification of solicitor or advocate 
or, as the case may be, messenger.25

7 A member may at any time resign by notice in writing to the Scottish Ministers.

8 The Scottish Ministers may remove a member from office if they consider—

(a) that the member is unable or unfit to discharge the functions of a member; or

(b) that the member has not complied with the terms and conditions of the office as 
determined under paragraph 3 above.30

9 Where—

(a) a person makes a complaint to the Commission about the conduct of a member; or

(b) a member is charged with an offence,

the Commission may suspend the member from office.

10 The Commission may revoke or extend a suspension made under paragraph 9 above.35
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Filling vacancies

11 (1) This paragraph applies where a person ceases to be a member (whether by resignation or 
otherwise) prior to the expiry of that member’s period of appointment.

(2) The Scottish Ministers must appoint a person to fill the vacancy.

(3) A person so appointed—5

(a) must hold the same office or, as the case may be, possess the same qualification as 
the member that person succeeds; and

(b) holds and vacates office as a member on terms and conditions determined by the 
Scottish Ministers.

12 Paragraphs 4 to 11 above apply in relation to a member appointed under paragraph 11(2)10

above as they apply to a member appointed under paragraph 3 above.

Chairperson

13 The Commission must select one member as chairperson of the Commission for a 
period determined by the Commission.

Disciplinary Committee15

14 The Commission must appoint a disciplinary committee (which may include persons 
who are not members of the Commission) for the purposes of carrying out disciplinary 
proceedings under section 61 and making decisions under sections 59(2) and 62 of this 
Act. 

Remuneration20

15 The Commission must pay to its members (and to members of its committees and sub-
committees who are not members of the Commission) any—

(a) remuneration; and 

(b) allowances in respect of expenses properly incurred in the performance of their 
duties,25

as the Scottish Ministers may determine.

General powers

16 The Commission may do anything which it considers is necessary or expedient for the 
purpose of exercising or in connection with its functions.

17 The power in paragraph 16 above includes, in particular, power to—30

(a) appoint committees and sub-committees (including committees and sub-
committees which include persons who are not members of the Commission);

(b) delegate any of its functions to its committees or sub-committees;

(c) with the approval of the Scottish Ministers, borrow and lend money;

(d) acquire and dispose of land and other property;35

(e) enter into contracts;
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(f) specify its own procedures, so far as not provided for by regulations or rules made 
under this Act; and

(g) levy a charge for services it may provide in accordance with its functions.

18 Where the Commission levies charges under paragraph 17(g) above, it must—

(a) publish a list of; and5

(b) annually review,

those charges.

Quorum

19 Subject to any regulations as may be made under paragraph 20 below, the quorum of the 
Commission, the disciplinary committee and any committee or sub-committee appointed 10

under paragraph 17(a) above is such as the Commission may determine.

Structure and procedures

20 The Scottish Ministers may, by regulations, make further provision about the structure 
and procedures of the Commission as they consider appropriate.

Chief executive officer and other staff15

21 Subject to paragraph 22 below, the Commission may appoint as employees any persons 
(other than its members) it considers necessary for the performance of its functions.

22 The Commission must appoint, as a member of staff, a chief executive officer who is 
responsible to the Commission for the general exercise of its functions.

23 The Commission may determine the remuneration and conditions of service of a chief 20

executive officer appointed under paragraph 22 above.

24 The Commission may—

(a) pay, or make arrangements for the payment of;

(b) make payments towards the provision of; and

(c) provide and maintain schemes (whether contributory or not) for the payment of,25

pensions, allowances and gratuities to or in respect of such of its employees, or former 
employees, as it considers appropriate.

25 The reference in paragraph 24 above to pensions, allowances and gratuities includes a 
reference to pensions, allowances and gratuities by way of compensation for loss of 
employment or reduction in remuneration.30

26 Anything done by virtue of paragraphs 22 to 25 above must be approved by the Scottish 
Ministers.

Financing by the Scottish Ministers

27 The Scottish Ministers may—

(a) pay grants;35

(b) make loans,
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to the Commission of amounts that they determine.

28 Any loans made in pursuance of paragraph 27(b) above are to be repaid to the Scottish 
Ministers at the times and by the methods, and interest on the loans is to be paid to them 
at the times and at the rates, that they direct.

Accounts and audit5

29 The Commission must—

(a) keep proper accounts and accounting records;

(b) prepare for each financial year a statement of accounts giving a true and fair view 
of the state of its financial affairs; and

(c) send the statement of accounts, by the time directed by the Scottish Ministers, to 10

the Auditor General for Scotland for auditing.

30 Every statement of accounts prepared by the Commission in accordance with paragraph 
29 above must comply with any direction given by the Scottish Ministers relating to—

(a) the information to be contained in the statement of accounts;

(b) the manner in which that information is to be presented; or15

(c) the methods and principles according to which the statement of accounts is to be 
prepared.

31 The financial year of the Commission is—

(a) the period beginning with the date on which the Commission is established and 
ending with 31 March next following that date; and20

(b) each successive period of 12 months ending with 31 March.

SCHEDULE 3
(introduced by section 184(1))

EXPENSES OF MONEY ATTACHMENT

Expenses chargeable against the debtor25

1 There is to be chargeable against the debtor any expenses incurred—

(a) subject to section 90(7) of the 1987 Act, in serving a charge;

(b) in executing a money attachment;

(c) in relation to a valuation arranged under section 167(1) of this Act (including the 
fees and outlays of the person who carried out the valuation);30

(d) in making a report under section 169(1) of this Act but not in applying for an 
extension of time for the making of such a report;

(e) in applying for a payment order under section 170(2) of this Act;

(f) in granting a receipt and making a report to the sheriff under section 176(4) of this 
Act;35

(g) in giving a statement under section 177(1) of this Act;

(h) in removing money from the place at which is was found;
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(i) in opening shut and lockfast places for that purpose;

(j) by a solicitor in instructing a messenger of court to take any of the steps specified 
in this paragraph.

2 Expenses chargeable against the debtor by virtue of paragraph 1(e) above must be 
calculated, whether or not the application is opposed by the debtor, as if it were 5

unopposed.

Circumstances where no expenses are due to or by either party

3 Subject to paragraph 4 below, the debtor shall not be liable to the creditor nor the 
creditor to the debtor for any expenses incurred by the other party in connection with—

(a) an application under section 168(1), 172(1) or 173 of this Act;10

(b) any objections to such an application;

(c) an opposition, under section 170(6) of this Act, to an application for a payment 
order;

(d) a hearing held by virtue of section 170(8), 173(6) or 178(7) of this Act.

4 If—15

(a) an application mentioned in paragraph 3(a) above is frivolous;

(b) such an application is opposed on frivolous grounds; 

(c) an application for a payment order is opposed on frivolous grounds; or

(d) a party requires, on frivolous grounds, a hearing mentioned in paragraph 3(d)
above to be held,20

the sheriff may award a sum of expenses, not exceeding such amount as may be 
prescribed by the Scottish Ministers by regulations, against the party acting frivolously 
in favour of the other party.

5 Paragraphs 3 and 4 above do not apply to expenses incurred in connection with an 
appeal under section 182(1).25

SCHEDULE 4
(introduced by section 197)

MODIFICATIONS OF ENACTMENTS RELATING TO ADMIRALTY ACTIONS AND THE ARRESTMENT OF 

SHIPS

Definition of “maritime lien”30

1 In section 48 of the Administration of Justice Act 1956 (c.46) (in this Act, the “1956 
Act”)—

(a) the existing words become subsection (1);

(b) paragraph (d) is repealed; and

(c) at the end insert—35

“(2) In this Act and in any other enactment (including an Act of the Scottish 
Parliament and any enactment comprised in subordinate legislation under such 
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an Act), “maritime lien” means a hypothec over a ship, cargo or other maritime 
property.”.

2 In sections 45(5) and 47(3)(b), (4)(b) and (5) of the 1956 Act, before the word “lien” in 
each place where it occurs, insert the word “maritime”. 

3 In section 47(2)(r) of the 1956 Act, for “or hypothecation” substitute “, hypothecation or 5

existence of any other charge”.

The term “admiralty action”

4 In section 47 of the 1956 Act—

(a) in subsection (2)(h), after “bond” insert “or contract of respondentia”;

(b) after subsection (2), insert—10

“(2A) An action having a conclusion appropriate for the enforcement of a claim to 
which subsection (2) above applies shall be known as an “admiralty action”.”;

(c) in subsection (3), for “the last preceding subsection” substitute “subsection (2) 
above”.

5 (1) In paragraph 7 of schedule 5 to the Civil Jurisdiction and Judgements Act 1982 (c.27), 15

for “Admiralty cause” substitute “admiralty action”.

(2) In paragraph 6 of schedule 9 to that Act, for “causes” substitute “actions”.

Arrestment in rem granted by the sheriff

6 After section 47 of the 1956 Act, insert—

“47A Execution of warrant to arrest in rem granted by the sheriff20

A warrant for the arrestment in rem of a ship, cargo or other maritime property 
granted by the sheriff may be executed—

(a) within the sheriffdom in which the warrant was granted; or

(b) where the ship, cargo or other maritime property was situated within that 
sheriffdom when the warrant was granted, anywhere in Scotland.”.25

Arrestment on the dependence

7 (1) Section 47 of the 1956 Act is amended as follows.

(2) In subsection (1)—

(a) after “arrest”, where it second occurs, insert “a ship or other maritime property 
which is not cargo”;30

(b) after “unless”, where it second occurs, insert “at the time when the arrestment is 
executed”;

(c) in paragraph (a), after “concerned” insert “and the defender against whom that 
conclusion is directed owns at least one share in it or is the demise charterer of it”; 
and35

(d) in paragraph (b), the words “against whom that conclusion is directed” are 
repealed.
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(3) After subsection (1), insert—

“(1A) Where a warrant to arrest on the dependence referred to in subsection (1) above 
(an “initial arrestment”) has been executed, then, subject to subsection (1B) 
below, no further warrant may be granted to arrest on the dependence—

(a) the subjects of the initial arrestment; or5

(b) while the initial arrestment continues to have effect, any other ship in 
which the defender owns at least one share,

in respect of the claim to which the initial arrestment relates.

(1B) A further warrant to arrest on the dependence may be granted if—

(a) the further arrestment complies with the requirements of subsection (1) 10

above; and

(b) cause is shown for granting the further warrant.”.

(4) In subsection (3)—

(a) in paragraph (a), after “ship” insert “or of any share in it”; and 

(b) after “ship”, where it last occurs, insert “or, as the case may be, any share in a ship 15

other than in the ship,”.

Liability for losses and expenses

8 After section 47A of the 1956 Act (as inserted by paragraph 6 above), insert—

“47B Expenses

(1) Subject to subsection (3) below, a pursuer shall be entitled to such expenses as 20

are incurred—

(a) in obtaining warrant for the arrest of a ship, cargo or other maritime 
property on the dependence of an action; and

(b) in executing the arrestment.

(2) Subject to subsection (4) below, a defender shall be entitled, where—25

(a) warrant for the arrest of a ship, cargo or other maritime property on the 
dependence of an action is granted; and

(b) the court is satisfied that the pursuer was acting unreasonably in applying 
for it,

to such expenses incurred in opposing that warrant.30

(3) The court may modify or refuse such expenses as are mentioned in subsection 
(1) above if it is satisfied that—

(a) the pursuer was acting unreasonably in applying for the warrant; or

(b) such modification or refusal is reasonable in all the circumstances and 
having regard to the outcome of the action.35

(4) The court may modify or refuse such expenses as are mentioned in subsection 
(2) above if it is satisfied as to the matter mentioned in subsection (3)(b) above.
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(5) Subject to subsections (1) to (4) above, the court may make such findings as it 
thinks fit in relation to such expenses as are mentioned in subsections (1) and 
(2) above.

(6) Expenses incurred as mentioned in subsections (1)(a) and (2) above shall be 
expenses of process.5

(7) Subsections (1) to (4) above are without prejudice to any enactment or rule of 
law as to the recovery of expenses chargeable against a debtor as are incurred 
in executing an arrestment on the dependence of an action.

(8) Where warrant is granted for the arrest of a ship in rem in proceedings to which 
section 47(3)(b) of this Act applies, the court may make such findings as it 10

thinks fit in relation to expenses incurred—

(a) in obtaining the warrant and, as the case may be, executing the 
arrestment; 

(b) in opposing the application for the warrant.

(9) For the avoidance of doubt, expenses incurred in applying for and executing 15

the arrest of a ship, cargo or other maritime property in rem in respect of a 
conclusion appropriate for the making good of a maritime lien shall be 
expenses of process.”.

Factors affecting arrestments 

9 After section 47B of the 1956 Act (as inserted by paragraph 8 above), insert—20

“47C Competence of arresting cargo

(1) It is not competent to execute an arrestment of cargo unless the cargo is on 
board a ship when the arrestment is executed.

(2) For the avoidance of doubt, it is competent to execute an arrestment of cargo 
where it is in the possession of the defender or of a person acting on behalf of 25

the defender.

47D Arrestment of cargo: restriction on movement of ship

Where cargo is arrested, the ship is treated as if arrested until the cargo is 
unloaded.”.

Cargo on board a ship exempt from attachment30

10 In section 11 of the 2002 Act (articles exempt from attachment), at the end insert—

“(3) It is not competent to attach cargo which it is competent to arrest by virtue of 
section 47C of the Administration of Justice Act 1956 (c.46) (competence of 
arresting cargo).”.

Location of a ship when arrestment executed35

11 In section 47 of the 1956 Act—

(a) after subsection (5), insert—
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“(5A) Subject to subsection (6) below, it is competent to execute an arrestment of a 
ship, cargo or other maritime property regardless of whether the ship or other 
maritime property is in non-tidal or tidal waters or on land.

(5B) In subsection (5A) above, “tidal waters” means any part of the sea and any part 
of a river within the ebb and flow of the tide at ordinary spring tides.”; and5

(b) in subsection (6), for the words from “Nothing” to “of”, where it second occurs, 
substitute, “It is not competent to execute an arrestment of a ship or cargo on 
board”.

Demise charters

12 After section 47D of the 1956 Act (as inserted by paragraph 9 above) insert—10

“Special provision in relation to charters by demise

47E Sale of ship arrested on the dependence of action against demise charterer

(1) This section applies where—

(a) a ship is arrested on the dependence of an admiralty action against the 
demise charterer of it; and15

(b) the pursuer obtains decree for payment for all or part of a principal sum 
concluded for in the action.

(2) Where the owner or demise charterer of the ship—

(a) pays the sum due under the decree to—

(i) the pursuer; or20

(ii) any person who has authority to receive payment on behalf of the 
pursuer; or

(b) tenders that sum to any of those persons and the tender is not accepted 
within a reasonable time,

the arrestment ceases to have effect. 25

(3) The court may, on the application of the pursuer, make an order for the sale of 
the ship.

(4) Subject to section 47G below, the court shall rank any claims made on the 
proceeds.

(5) A ship sold under subsection (3) above vests in the purchaser free of any 30

security or other encumbrance.

(6) The Court of Session may, by Act of Sederunt, make provision relating to 
proceedings under this section.

47F Ranking of arrestments on sale of ship chartered by demise

In any ranking process relating to the proceeds of sale of a ship (or any share in 35

a ship), an arrestment of the ship (or share) executed before the sale by a 
creditor of the owner of the ship (or share) shall rank in preference over any 
arrestment of the ship executed on the dependence of an admiralty action 
against the demise charterer of the ship.
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47G Ranking of arresting creditor of demise charterer in sequestration or 
winding up of owner

(1) This section applies where—

(a) a ship is arrested on the dependence of an admiralty action against the 
demise charterer of it; and5

(b) at any time after the arrestment is executed—

(i) the owner of the ship’s estate is sequestrated; or

(ii) where the owner is a company, it is wound up.

(2) The creditor who executed the arrestment is entitled to rank on the proceeds of 
any sale of the ship resulting from the sequestration or, as the case may be, 10

winding up.

(3) Section 37(4) and (5) of the Bankruptcy (Scotland) Act 1985 (c.66) (effect of 
sequestration on arrestment or attachment) and section 185(1)(a) and (2) (in so 
far as applying and modifying section 37(4) and (5)) of the Insolvency Act 
1986 (c.45) (application of sequestration provisions relating to diligence on 15

winding up) shall apply to such an arrestment as they apply to any other 
arrestment.

47H Arrestment to found jurisdiction in action against demise charterer

Where the defender in an admiralty action is the demise charterer of the ship 
with which the action is concerned, the court may, on the application of the 20

pursuer, grant warrant to arrest the ship to found jurisdiction.”.

13 In section 6(c) of the Sheriff Courts (Scotland) Act 1907 (c.51) (competence of arresting 
a ship to found jurisdiction in sheriff court), after “owner”, where it second occurs, 
insert “or demise charterer”.

SCHEDULE 525

(introduced by section 203)

MINOR AND CONSEQUENTIAL AMENDMENTS

The Companies Clauses Consolidation (Scotland) Act 1845 (c.17)

1 In section 114 of the Companies Clauses Consolidation (Scotland) Act 1845 (summary 
remedy against parties failing to account), after “attachment” insert “or money 30

attachment”.

The Harbours, Docks and Piers Clauses Act 1847 (c.27)

2 In section 46 of the Harbours, Docks and Piers Clauses Act 1847 (power of justice or 
sheriff to settle disputes over costs of diligence), after “attachment” insert “or money 
attachment”.35
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The Titles to Land Consolidation (Scotland) Act 1868 (c.101)

3 In section 3 of the Titles to Land Consolidation (Scotland) Act 1868 (definitions), in the 
definition of the “deed” and “conveyance”—

(a) after “adjudged” insert “in implement”; and

(b) after “adjudication”, where it third occurs, insert “in implement”.5

The Writs Execution (Scotland) Act 1877 (c.40)

4 In section 3(a) of the Writs Execution (Scotland) Act 1877 (warrant in extract writ to 
authorise diligence)—

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and10

(b) after “executing the” insert “land attachment, residual attachment, money 
attachment or”.

The Judicial Factors (Scotland) Act 1889 (c.39)

5 In section 11A of the Judicial Factors (Scotland) Act (application for judicial factor on 
estate of deceased person)—15

(a) in subsection (1)—

(i) for “petition to the Court of Session or” substitute “application”; and

(ii) for “petition”, where it second occurs, substitute “application”; and

(b) in subsection (2), for “petition” substitute “application”.

The Sheriff Courts (Scotland) Extracts Act 1892 (c.17)20

6 (1) The Sheriff Courts (Scotland) Extracts Act 1892 is amended as follows.

(2) In section 7(1)(a) (warrant in extract decree to authorise diligence)—

(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and

(b) after “executing the” insert “land attachment, residual attachment, money 25

attachment or”.

(3) In section 8 (persons who may execute on extracts), for the words “messengers-at-arms, 
officers of court,” substitute “messengers of court”.

The Execution of Diligence (Scotland) Act 1926 (c.16)

7 (1) The Execution of Diligence (Scotland) Act 1926 is amended as follows.30

(2) In section 2 (execution by registered letter)—

(a) in subsection (1)(b), for “sheriff officer” substitute “messenger of court”; 

(b) in subsection (2)(b)—

(i) for the words from “sheriff officer”, where they first occur, to “situated” 
substitute “messenger of court”;35
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(ii) for “sheriff officer, or messenger-at-arms” substitute “messenger of court”; 
and

(iii) for “law agent enrolled in such sheriffdom” substitute “solicitor”;

(c) in subsection (2)(c), for “law agent, messenger-at-arms or sheriff officer” 
substitute “solicitor or messenger of court”; and5

(d) in subsection (2)(g), for “rule 111” substitute “rule 6.1”.

(3) In section 3 (authorisation by sheriff to do diligence)—

(a) for “messenger-at-arms or sheriff officer”, in both places where it occurs, 
substitute “messenger of court”; and

(b) for “law agent” substitute “solicitor”.10

(4) In section 6 (regulations, forms and fees), for “messengers-at-arms, sheriff officers” 
substitute “messengers of court”.

The Local Government (Scotland) Act 1947 (c.43)

8 (1) The Local Government (Scotland) Act 1947 is amended as follows.

(2) In section 247(3) (diligences which can be used to recover rates), after paragraph (a) 15

insert—

“(aa) a money attachment;”.

(3) In section 247A(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2005 (asp 00) 
(expenses of money attachment)”.20

The Taxes Management Act 1970 (c.9)

9 (1) The Taxes Management Act 1970 is amended as follows.

(2) In section 63(2) (diligences which can be used to recover tax), after paragraph (a) 
insert—

“(aa) a money attachment;”.25

(3) In section 63A(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2005 (asp 00) 
(expenses of money attachment)”.

The Sheriff Courts (Scotland) Act 1971 (c.58)

10 In section 32(1) of the Sheriff Courts (Scotland) Act 1971 (power of Court of Session to 30

regulate sheriff court civil procedure), in paragraph (l), after “attachment” insert “or a 
money attachment”.

The Animal Health Act 1981 (c.22)

11 In section 92(3) of the Animal Health Act 1981 (power of local authority to apply to 
sheriff for warrant), for the words “the officers of the court” substitute “a messenger of 35

court”.
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The Civil Jurisdiction and Judgments Act 1982 (c.27)

12 In section 27 of the Civil Jurisdiction and Judgments Act 1982 (power of Court of 
Session to grant provisional and protective measures in respect of proceedings outwith 
Scotland)—

(a) in subsection (1), after paragraph (b), insert—5

“(ba) subject to subsection (2)(c) below, grant a warrant for the interim 
attachment of corporeal moveable property situated in Scotland;”; and

(b) in subsection (2)(c), for the words “and (b)” substitute “, (b) and (ba)”.

The Bankruptcy (Scotland) Act 1985 (c.66)

13 (1) The 1985 Act is amended as follows.10

(2) In section 31 (vesting of estate in trustee)—

(a) in subsection (1)—

(i) after “shall”, where it first occurs, insert “, by virtue of the trustee’s 
appointment,”; and

(ii) after “vest”, where it first occurs, insert “in the trustee”; and15

(b) after that subsection insert—

“(1A) For the avoidance of doubt, heritable property which vests in the trustee under 
subsection (1) above does so tantum et tale as it stands vested in the debtor as 
at the date of sequestration.”.

(3) In section 37 (effect of sequestration on diligence)—20

(a) in subsection (1)(b), for “a completed poinding” substitute “an attachment”;

(b) in subsection (2), for “No” substitute “Where an”;

(c) in subsection (4)—

(i) after “arrestment” insert “, money attachment, interim attachment”; and

(ii) after “attached” insert “, or any funds released under section 73H(2) of the 25

Debtors (Scotland) Act 1987 (c.18) (automatic release of funds)”;

(d) in subsection (5)—

(i) after “arrestment”, where it first occurs, insert “, money attachment, interim 
attachment”;

(ii) in paragraph (a), after “obtaining” insert—30

“(i) warrant for interim attachment; or

(ii)”;

(iii) after “arrestment”, where it second occurs, insert “, money attachment”; 
and

(iv) in paragraph (b), after “arrestment” insert “, money attachment, interim 35

attachment”;

(e) after subsection (5A) insert—
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“(5B) No land attachment of heritable property of the debtor created within the 
period of six months before the date of sequestration and whether or not 
subsisting at that date shall be effectual to create a preference for the creditor.

(5C) A creditor who creates a land attachment within that period of six months 
shall—5

(a) be entitled to payment, out of the attached land or out of the proceeds of 
the sale of the attached land, of the expenses incurred—

(i) in obtaining the extract (if any) of the decree, or other document, 
containing the warrant for land attachment;

(ii) in serving the charge for payment, in registering the notice of land 10

attachment, in serving a form containing a copy of that notice and 
in registering a certificate of service of that form; and

(iii) in taking any further action in respect of the land attachment; and

(b) if he has also registered an extract of a decree of foreclosure as respects 
the attached land, convey the land to the trustee on receiving payment of 15

the expenses mentioned in paragraph (a) above.”; 

(f) after subsection (8) insert—

“(8A) Where—

(a) on or after the date of sequestration—

(i) a notice of land attachment is registered against land of the debtor; 20

or

(ii) a land attachment is created following registration of such a notice 
before that date,

the notice or, as the case may be, the land attachment, shall be of no 
effect;25

(b) before that date—

(i) a land attachment is created over such land; but

(ii) no contract of sale of the land is consequently concluded and no 
decree of foreclosure consequently granted,

it shall be incompetent for the creditor to insist in the land attachment;30

(c) before that date—

(i) a land attachment is created over such land; but

(ii) though a contract of sale is consequently concluded, the deed 
transferring the land is as yet undelivered to the purchaser,

the trustee shall concur in or ratify such deed and the creditor shall 35

account for and pay to the trustee any net free proceeds of sale after 
satisfying the sum recoverable by the land attachment and any prior or 
pari passu debt.”; and

(g) at the end insert—
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“(10) Expressions used in subsections (5B) to (5C) and (8A) above which are also 
used in Chapter 2 of Part 4 of the Bankruptcy and Diligence etc. (Scotland) Act 
2005 (asp 00) have the same meanings in those subsections as they have in that 
Chapter.”. 

The Insolvency Act 1986 (c.45)5

14 (1) The Insolvency Act 1986 is amended as follows.

(2) After section 61(1) (which sets out the process by which a receiver may dispose of 
property subject to both the floating charge and to another security, other encumbrance
or diligence) insert—

“(1B) For the purposes of subsection (1) above, an arrestment is an effectual 10

diligence only where it is executed before the floating charge, by virtue of 
which the receiver was appointed, attaches to the property comprised in the 
company’s property and undertaking.”.

(3) In section 185(1)(a) (effect of diligence in the winding up of a company registered in 
Scotland), after “subsection (6)” insert “, (8A) and (10)”.15

The Legal Aid (Scotland) Act 1986 (c.47)

15 In Part 2 of Schedule 2 to the Legal Aid (Scotland) Act 1986 (proceedings in which civil 
legal aid is not available)—

(a) in paragraph 4, after “(asp 17)” insert “or Part 8 of the Bankruptcy and Diligence 
etc. (Scotland) Act 2005 (asp 00)”; and20

(b) in paragraph 5, after “(asp 17)” insert “or Part 8 of the Bankruptcy and Diligence 
etc. (Scotland) Act 2005 (asp 00)”.

The Debtors (Scotland) Act 1987 (c.18)

16 (1) The 1987 Act is amended as follows.

(2) In section 2 (effect of time to pay direction on diligence)—25

(a) in subsection (2), after “sale” insert “or to release funds under section 73H(2) of 
this Act”;

(b) after that subsection insert—

“(2A) While a time to pay direction is in effect an interim attachment shall remain in 
effect—30

(a) if it has not been recalled; or

(b) to the extent that it has not been restricted under subsection (3) below.”;

(c) in subsection (3), after “restrict” insert “an interim attachment or”; and

(d) in subsection (4)—

(i) after “If” insert “an interim attachment or”; and35

(ii) after “restriction of the” insert “interim attachment or”.

(3) In section 3 (variation and recall of time to pay direction and arrestment)—

(a) in subsection (1), in paragraph (b)—
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(i) after “if” insert “an interim attachment or”;

(ii) after “restrict the” insert “interim attachment or”; and

(b) in subsection (2), after “If” insert “an interim attachment or”.

(4) In section 5 (time to pay orders)—

(a) in subsection (5), for paragraph (a) substitute—5

“(a) articles belonging to the debtor have been attached and notice of an 
auction given under section 27(4) of the Debt Arrangement and 
Attachment (Scotland) Act 2002 (asp 17) but no auction has yet taken 
place;”; and

(b) after subsection (5) insert—10

“(5A) Where, in respect of a debt to which this section applies, an arrestment such as 
is mentioned in subsection (1) of section 73H of this Act has been executed, 
the sheriff may make a time to pay order in respect of that debt only if less than 
8 weeks of the period mentioned in subsection (3) of that section have 
expired.”.15

(5) In section 8 (effect of interim order on diligence), in subsection (1), before paragraph (a) 
insert—

“(za) to attach in execution of the decree any articles which have been attached 
by interim attachment;”.

(6) In section 9 (effect of time to pay order on diligence)—20

(a) in subsection (2), after paragraph (c) insert—

“(ca) may make an order recalling an interim attachment;”;

(b) in subsection (3)—

(i) after “If” insert “an interim attachment,” and

(ii) for “or the recall of” substitute “, the recall of the interim attachment or”;25

(c) in subsection (4)—

(i) for “(2)(d) or (e)” substitute “(2)(ca), (d) or (e)”; and

(ii) after “concerned” insert “and, in the case of an arrestment, that no funds 
shall be released under section 73H(2) of this Act”;

(d) in subsection (6), for “(2)(d) or (e)” substitute “(2)(ca), (d) or (e)”; and30

(e) in subsection (8)—

(i) for paragraph (a) substitute—

“(a) to sell articles which have been attached (other than by virtue of section 
20(1) or 22(3) of the Debt Arrangement and Attachment (Scotland) Act 
(asp 17);”; and35

(ii) in paragraph (b), at the beginning insert “to grant”.

(7) In section 10 (variation and recall of time to pay order and arrestment)—

(a) in subsection (1)(b), after “if” insert “an interim attachment,”; and

(b) in subsection (2), after “If” insert “an interim attachment,”.

(8) In section 87(2)(a) (warrant in extract decree to authorise diligence)—40
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(a) after “arrestment” insert “, a land attachment, a residual attachment, a money 
attachment”; and

(b) after “executing the” insert “land attachment, residual attachment, money 
attachment or”.

(9) In section 104 (regulations), after “Regulations” insert “and orders”.5

(10) In section 105 (application to Crown)—

(a) the existing words become subsection (1);

(b) after “1947” insert “and subject to subsection (2) below”; and

(c) at the end insert—

“(2) Section 70B of this Act does not affect Her Majesty in Her private capacity as 10

an employer.”

(11) In section 106 (interpretation)—

(a) after the definition of “employer”, insert—

““enactment” includes an Act of the Scottish Parliament and any 
enactment comprised in subordinate legislation under such an Act;”; and15

(b) in the definition of “officer of court”, for the words from “a” where it first occurs 
to the end substitute “a messenger of court”.

The Abolition of Domestic Rates etc. (Scotland) Act 1987 (c.47)

17 (1) Schedule 2 to the Abolition of Domestic Rates etc. (Scotland) Act 1987 is amended as 
follows.20

(2) In paragraph 7(3) (diligences which can be used to recover community charge), after 
paragraph (a) insert—

“(aa) a money attachment;”.

(3) In paragraph 8(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2005 (asp 00) 25

(expenses of money attachment)”.

The Child Support Act 1991 (c.48)

18 In section 38 of the Child Support Act 1991 (enforcement of liability orders by 
diligence)—

(a) in subsection (1)—30

(i) after paragraph (a) insert—

“(aa) for the Secretary of State—

(i) to charge the person to pay the appropriate amount; and

(ii) to execute, in respect of the person’s land, a land attachment;”; and

(ii) for the words from “and”, where it fifth occurs, to the end, substitute—35

“(c) for an inhibition.”; and

(b) for subsection (2) substitute—
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“(2) In subsection (1)—

(a) the “appropriate amount” means the amount in respect of which the 
order was made, to the extent that it remains unpaid; and

(b) in paragraph (aa), “land” has the same meaning as in section 71 of the 
Bankruptcy and Diligence etc. (Scotland) Act 2005 (asp 00).”.5

The Social Security Administration Act 1992 (c.5)

19 In section 121B of the Social Security Administration Act 1992—

(a) in subsection (1) (diligences which can be used to recover unpaid contributions), 
after paragraph (a) insert—

“(aa) a money attachment;”; and10

(b) in subsection (4) (sheriff officer’s fees and outlays), after “attachment)” insert 
“and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2005 
(asp 00) (expenses of money attachment)”.

The Local Government Finance Act 1992 (c.14)

20 (1) Schedule 8 to the Local Government Finance Act 1992 is amended as follows.15

(2) In paragraph 2(3) (diligences which can be used to recover council tax etc.), after 
paragraph (a) insert—

“(aa) a money attachment;”.

(3) In paragraph 4(1) (sheriff officer’s fees and outlays), after “attachment)” insert “and 
section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2005 (asp 00) 20

(expenses of money attachment)”.

The Tribunals and Inquiries Act 1992 (c.53)

21 In Part II of Schedule 1 to the Tribunals and Inquiries Act 1992 (tribunals under the 
supervision of the Scottish Committee of the Council on Tribunals), after paragraph 54A 
insert—25

“Messengers of Court 54B. The disciplinary committee of the Scottish 
Civil Enforcement Commission constituted 
under paragraph 14 of Schedule 2 of the 
Bankruptcy and Diligence etc. (Scotland) Act 
2005 (asp 00).”.30

The Proceeds of Crime (Scotland) Act 1995 (c.43)

22 In section 32 of the Proceeds of Crime (Scotland) Act (inhibition of property affected by 
restraint order or by interdict)—

(a) in subsection (1)—

(i) for the words “Lord Advocate, the Court of Session” substitute “prosecutor, 35

the court”;

(ii) in paragraph (a), for the words “Lord Advocate” substitute “prosecutor”; 
and
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(iii) in paragraph (b), for the words from “have” to the end substitute “forthwith 
be registered by the prosecutor in the Register of Inhibitions.”; and

(b) in subsection (5), for the words “Lord Advocate” substitute “prosecutor”.

The Finance Act 1997 (c.16)

23 In section 52 of the Finance Act 1997—5

(a) in subsection (2) (diligences which can be used to recover certain taxes), after 
paragraph (a) insert—

“(aa) a money attachment;”; and

(b) in subsection (3) (sheriff officer’s fees and outlays), after “attachment)” insert 
“and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2005 10

(asp 00) (expenses of money attachment)”.

The Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)

24 In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act (devolved 
public bodies), after the entry “Scottish Children’s Reporter Administration”, insert—

“The Scottish Civil Enforcement Commission”.15

The Water Industry (Scotland) Act 2002 (asp 3)

25 (1) Schedule 4 to the Water Industry (Scotland) Act 2002 is amended as follows

(2) In paragraph 2(3) (diligences which can be used to recover unpaid charges), after sub-
paragraph (za) insert—

“(zb) a money attachment;”.20

(3) In paragraph 4(1), at the beginning insert “Without prejudice to section 39(1) of the 
Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) (expenses of 
attachment) and section 184(1) of the Bankruptcy and Diligence etc. (Scotland) Act 
2005 (asp 00) (expenses of money attachment),”.

The Freedom of Information (Scotland) Act 2002 (asp 13)25

26 In schedule 1 to the Freedom of Information (Scotland) Act (public authorities within 
the meaning of section 3), after paragraph 80 insert—

“80A The Scottish Civil Enforcement Commission.”.

The Proceeds of Crime Act 2002 (c.29)

27 In section 123 of the Proceeds of Crime Act (inhibition of property affected by a 30

restraint order)—

(a) in subsection (1), for the words “Lord Advocate, the Court of Session” substitute 
“prosecutor, the court”;

(b) in subsection (3)—

(i) in paragraph (a), for the words “Lord Advocate” substitute “prosecutor”; 35

and
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(ii) for paragraph (b) substitute—

“(b) must forthwith be registered by the prosecutor in the Register of 
Inhibitions”; and

(c) in subsection (7) , for the words “Lord Advocate” substitute “prosecutor”.

The Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17)5

28 (1) The 2002 Act is amended as follows.

(2) In section 10(3) (competence of attachment), for paragraphs (a) and (b) substitute—

“(a) the debtor has been charged to pay the debt;

(b) the creditor has, before or on the service of the charge, provided the 
debtor with a debt advice and information package; and10

(c) the period for payment specified in the charge has expired without 
payment being made.”.

(3) In section 11 (articles exempt from attachment)—

(a) in subsection (1), after paragraph (d) insert—

“(e) any money.”; and15

(b) after subsection (2) insert—

“(3) In subsection (1)(e) above, “money” has the same meaning as in section 162 of 
the Bankruptcy and Diligence etc. (Scotland) Act 2005 (asp 00).”.

(4) In section 14 (procedure for attachment of articles kept outwith dwellinghouses), for 
“19” substitute “19A”.20

(5) In section 15, the title to that section becomes “Valuation”.

(6) In section 28(1)(b) (restriction on alteration of arrangements for auctions), for “19” 
substitute “19A”.

(7) In section 32 (report of auction)—

(a) in subsection (2)(a), after sub-paragraph (iii) insert—25

“(iiia)any sums paid by the debtor to account of the sum recoverable;”; 
and

(b) in subsection (4), for the words from “Court” to the end substitute “Scottish Civil 
Enforcement Commission under section 58(1)(b) of the Bankruptcy and Diligence 
etc. (Scotland) Act 2005 (asp 00).”.30

(8) In section 33 (audit of report of auction)—

(a) in subsection (7), for the words from “providing” to the end substitute—

“(a) giving—

(i) the debtor;

(ii) the creditor; and35

(iii) any third party who claims ownership (whether alone or in 
common with the debtor) of any attached article,

an opportunity to make representations; or
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(b) holding a hearing.”; and

(b) in subsection (8), for “debtor” substitute “persons mentioned in subsection (7)(a) 
above.”.

(9) In section 40 (recovery from debtor of expenses of attachment)—

(a) in subsection (3)—5

(i) in paragraph (a), for “9(2)(a), (d) or (e)” substitute “9(2)(d) or (10)(b)”; and

(ii) in paragraph (c), for “presentation of a petition for an administration order” 
substitute “appointment of an administrator”; and

(b) in subsection (4)(b), for “administration order” substitute “appointment”.

(10) In section 41(2)(a) (ascription of sums recovered by attachment), after sub-paragraph (i) 10

insert—

“(ia) any previous interim attachment the expenses of which are 
chargeable against and recoverable from the debtor under section 
9P(1)(a) of this Act;”.

(11) In section 45 (interpretation of Parts 2, 3 and 4 of that Act), in the definition of “officer”, 15

for the words from “the” where it first occurs to the end substitute “a messenger of court 
appointed by a creditor”.

(12) In section 60(2) (application of the Act to sequestration for rent and arrestment) for the 
words “such a” substitute “the landlord’s”.

(13) In schedule 1, in paragraph 1, before “2” insert “1A,”.20

The Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)

29 In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act (the
specified authorities to which the Commissioner for Public Appointments in Scotland’s 
code of practice applies), after the entry “Scottish Children’s Reporter Administration”, 
insert—25

“Scottish Civil Enforcement Commission”.

The Finance Act 2003 (c.14)

30 In paragraph 3(2) of Schedule 12 to the Finance Act 2003 (diligences which can be used 
to recover stamp duty land tax), after sub-paragraph (a) insert—

“(aa) a money attachment;”.30
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SCHEDULE 6
(introduced by section 203)

REPEALS AND REVOCATION

PART 1

REPEALS5

Enactment Extent of repeal

10

15

20

25

30

Decrees in Absence Act 1584 (c.10) 
(Act of the Parliaments of Scotland)

Arrestments Act 1617 (c.17) (Act of 
the Parliaments of Scotland)

Diligence Act 1621 (c.6) (Act of the 
Parliaments of Scotland)

Adjudication Act 1621 (c.7) (Act of 
the Parliaments of Scotland)

Diligence Act 1661 (c.344) (Act of 
the Parliaments of Scotland)

Minority Act 1663 (c.4) (Act of the 
Parliaments of Scotland)

Adjudications Act 1672 (c.45) (Act 
of the Parliaments of Scotland)

Debtors (Scotland) Act 1838 (c.114)

Hypothec Amendment (Scotland) 
Act 1867 (c.42)

Titles to Land Consolidation 
(Scotland) Act 1868 (c.101)

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

The whole Act.

Section 17.

Section 22.

The whole Act.

In section 3, in the definition of the “deed” and 
“conveyance”, the words “of adjudication for debt, 
and” and the words “whether for debt or 
implement,”.

In section 62, the words “, whether for debt or”, in 
both places where they occur.

In section 129, the words “, whether for debt or”, 
in both places where they occur.

In section 159, the words “for debt or in security 
or”.
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Enactment Extent of repeal

  5

10

15

20

25

30

35

Hypothec Abolition (Scotland) Act 
1880 (c.12)

Judicial Factors (Scotland) Act 1889 
(c.39)

Heritable Securities (Scotland) Act 
1894 (c.44)

Sheriff Courts (Scotland) Act 1907 
(c.51)

Conveyancing (Scotland) Act 1924 
(c.27)

Execution of Diligence (Scotland) 
Act 1926 (c.16)

Public Registers and Records 
(Scotland) Act 1948 (c.57)

Reserve and Auxiliary Forces 
(Protection of Civil Interests) Act 
1951 (c.65)

Taxes Management Act 1970 (c.9)

Sheriff Courts (Scotland) Act 1971
(c.58)

Prescription and Limitation 
(Scotland) Act 1973 (c.52)

Land Registration (Scotland) Act 
1979 (c.33)

Schedules PP and RR.

The whole Act.

In section 11A(2), the words “Court or”; and in 
paragraph (a), the word “permanent”.

Sections 3, 6 and 7.

Schedules A to C

In section 5(4), the words “actions of adjudication 
save in so far as now competent and”.

In section 29, the words “of a warrant of 
sequestration for rent, or”.

In section 44, subsection (1); and in subsection 
(2), in paragraph (a)(i), the words “and 
Adjudications”, and paragraph (b).

Section 1.

Section 4.

In section 5, the words from “a law agent” to the 
end.

In section 1(2), the words “and Adjudications”.

Section 8(2)(e).

In section 64(1), the words “poinding, 
sequestration for rent, or”.

In section 35(1)(b), the words “and actions of 
sequestration for rent” and the words “or the rent 
in respect of which sequestration is asked,”.

Section 1(4).

In section 6(1)(c), the words “and Adjudications”.

In section 12(3)(k), the words “and 
Adjudications”.
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Enactment Extent of repeal

  5

10

15

20

25

30

35

Sale of Goods Act 1979 (c.54)

Rent (Scotland) Act 1984 (c.58)

Family Law (Scotland) Act 1985 
(c.37)

Bankruptcy (Scotland) Act 1985 
(c.66)

In section 62(5), the words “or sequestration for 
rent”.

Section 110.

Section 19.

In section 1A, in subsection (1)(b)(ii), the words 
“under paragraph 5(1)(e) of Schedule 5 to this 
Act”; and in subsection (3)(c), the word 
“permanent”.

Section 2(4).

In section 3, the word “permanent” in each place 
where it occurs.

In section 4, the words “(other than one to which 
Schedule 2 to this Act applies)”; and the word 
“permanent”.

In section 5, in subsection (4A), the word 
“permanent”; in subsection (7), paragraph (a); and 
in subsection (8)(a), the words “or concurs in a 
petition by the debtor”.

In section 7(1), in paragraph (c), sub-paragraphs 
(iii), (iv) and (v); and the words ““confiscation 
order””, where they second occur.  

In section 8, in subsection (1)(a), sub-paragraph 
(i); in subsection (5), the words “, or the 
concurring in,”; and in subsection (6), the words 
“or concurring” and “or concur”.

Section 12(1A).

In section 13(2)(b), the words “in the 
sequestration”.

In section 14, in subsection (1)(a), the words “and 
adjudications”; in subsection (2) the words “and of 
a citation in an adjudication”; in subsection (4), 
the word “permanent” and the words “and 
adjudications”; and subsection (5).

In section 15, in subsection (3), the words “or a 
creditor concurring in the petition for 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

sequestration”; in subsection (5)(a), the words 
“and adjudications”; in subsection (6), the word 
“interim”; and in subsection (8)(a), the words from 
“permanent”, where it first occurs, to “interim”.

In section 16, in subsection (1)(b), the words 
“interim trustee, the permanent”; and in subsection 
(2), the words “interim trustee or permanent”.

In section 17(8), in paragraph (a), the words “and 
adjudications”; and in paragraph (b)(ii), the word 
“permanent”.

Section 18(2)(g).

In section 19, in subsection (1), the word 
“interim”, where it second occurs; and in 
subsections (2) to (4), the word “interim”, in each 
place where it occurs.

In section 20, the word “interim”, in each place 
where it occurs; and subsections (4) and (5).

In section 20A, the words “interim” and “21 or”.

In section 21A, in subsection (1), the word 
“interim”, where it second occurs; in subsections 
(2) to (7), the word “interim”, in each place where 
it occurs; and subsection (9).

In section 21B, in subsection (1), the word 
“interim”, where it first occurs and paragraph (b) 
and the word “and” immediately preceding that 
paragraph; and subsection (2).

In section 22, the word “interim”, in each place 
where it occurs; and in subsection (5)(b)(ii), the 
words “or permanent trustee”.

In section 23, the word “interim”, in each place 
where it occurs.

In section 24, in subsection (2), the word 
“permanent”, where it third and fourth occurs; and 
in subsection (4)(b), the words from “who” to the 
end.

In section 25, in subsection (6), paragraph (a) and 
the word “and” immediately following that 
paragraph; and in paragraph (b), the words “where 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

40

he is not the same person as the interim trustee,” 
and the word “permanent”.

Section 25A.

In section 26, in subsection (2)(b), the words 
“(unless the interim trustee has himself become 
the permanent trustee)”; and in subsection 
(3)(b)(i), the words “(except where the interim 
trustee has himself become the permanent 
trustee)”.

In section 26A, in subsection (2), the word 
“interim”, where it second occurs; and in 
subsections (4), (5) and (7), the word “interim”, in 
each place where it occurs.

Section 27(7).

In sections 28 to 30, the word “permanent”, in 
each place where it occurs.

In section 31, in subsection (1), the words “in the 
permanent trustee” and paragraphs (a) and (b) and 
the word “; and” immediately preceding them; in 
subsection (2), the words “(reserving any effect of 
such inhibition on ranking)”; and in subsections 
(2) to (7) and (10) the word “permanent”, in each 
place where it occurs.

In section 31A(2) (as inserted by paragraph 15 of 
Schedule 11 to the Proceeds of Crime Act 2002 
(c.29)), the word “permanent”.

In section 31B, in subsection (1), the word “and”
following paragraph (a); and in subsection (2), the 
word “permanent”

In sections 31C to 36C and 36E to 47, the word 
“permanent”, in each place where it occurs.

In section 37, subsection (1)(a); in subsection (2), 
the word “which” and the words “shall be
effectual to create a preference for the inhibitor 
and”; and in subsection (8), the words from “to”, 
where it first occurs, to “or”, where it second 
occurs.

In section 39, in subsection (1), the words “with 
the commissioners or, if there are no 
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Enactment Extent of repeal

  5

10

15

20

25

30

35

commissioners,”; and in subsection (2), the words 
from “but” to “court” and the words from “if”, 
where it second occurs, to “estate”, where it first 
occurs.

In section 46(1)(b), the words “the Court of 
Session or”. 

In section 48, in subsection (1), the word 
“permanent”; in subsection (2), in paragraph (a), 
the word “interim” and in paragraph (b), the word 
“permanent”; in subsection (3), the words from “, 
and”, where it second occurs, to the end of the 
subsection; in subsections (4) and (5), the word 
“permanent”, in each place where it occurs; in 
subsection (7), paragraph (a) and in paragraph (b) 
the words ““interim” and”, “respectively” and 
““permanent” and”; and in subsection (8), the 
word “permanent”.

In sections 49 to 53, the word “permanent”, in 
each place where it occurs.

In section 54, the word “permanent”, in each place 
where it occurs; in subsection (4)(b)(ii), the words 
“interim or”; and in subsection (7)(a), the words 
“and adjudications”.

In sections 56 and 57, the word “permanent”, in 
each place where it occurs.

In section 58A, in subsections (1), (4), (5) and (7), 
the word “permanent”, in each place where it 
occurs; and subsection (9).

In section 60(2), the word “permanent”.

In sections 61 to 65, the word “permanent”, in 
each place where it occurs.

In section 67, in subsection (4), the word 
“permanent”; and in subsection (5), in paragraph 
(b), the words “interim or permanent”.

In sections 69 and 70, the word “permanent”, in 
each place where it occurs.

In section 73(1), the definition of “permanent 
trustee”.
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Enactment Extent of repeal

  5

10

15

20

25

30

35

40

Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985
(c.73)

Insolvency Act 1986 (c.45)

Debtors (Scotland) Act 1987 (c.18)

In section 75, in subsection (4), the words “by the 
permanent trustee”; in subsection (5), paragraph 
(b); in subsection (7), the word “permanent”; and
in subsection (11), the words from “permanent”, 
where it first occurs, to “interim”.

In Schedule 1, the word “permanent”, in each 
place where it occurs.

In Schedule 4, in paragraph 1(1), the word 
“permanent”, where it second occurs; in paragraph 
2, the word “permanent”; in paragraph 4, the word 
“permanent”, where it first occurs;  in paragraph 9, 
in sub-paragraphs (1) and (1A), the word 
“permanent”, in each place where it occurs; in 
paragraph 12, the word “permanent”, in both 
places where it occurs; in paragraph 17, in sub-
paragraphs (1), (3) and (4), the word “permanent”, 
in each place where it occurs; and in paragraph 18, 
in sub-paragraphs (3) and (4), the word 
“permanent”, in each place where it occurs.

In Schedule 5, in paragraph 2(1), the words “and 
adjudications”; and in paragraph 4, sub-paragraphs 
(b)(ii) and (d). 

In Schedule 6, the word “permanent”, in each 
place where it occurs (including the occurrence in 
the italic cross-heading preceding paragraph 7); 
and in paragraph 11(2), the words “the interim 
trustee or, as the case may be,”.

In Schedule 7, in paragraph 25(a), the words 
“interim or permanent”.

In section 8(7), the words “and Adjudications”.

In section 185(2)(d), the word “permanent”.

Section 2(1)(b)(iv).

In section 5, subsection (1)(c); and subsection 
(5)(c).

In section 8, subsection (1)(d); and subsection (3).

In section 9, subsection (1)(b)(iv); subsection 
(2)(c); and, in subsection (8), the words “to grant”.
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Schedule 6—Repeals and revocation

Part 1—Repeals

Enactment Extent of repeal

  5

10

15

20

25

30

35

Proceeds of Crime (Scotland) Act 
1995 (c.43)

Terrorism Act 2000 (c.11)

Mortgage Rights (Scotland) Act 
2001 (asp 11)

International Criminal Court 
(Scotland) Act 2001 (asp 13)

Proceeds of Crime Act 2002 (c.29)

Debt Arrangement and Attachment 
(Scotland) Act 2002 (asp 17)

Section 15(1).

Part V.

Section 101.

In Schedule 6, paragraph 3.

In section 32, in subsection (2), the words from 
“as” to the end; subsection (3); and in subsection 
(5)(b), the words “and Adjudications”.

In Schedule 1, in paragraph 7(c), the words from 
“raise” to “property” where it first occurs

In Schedule 4, in paragraph 21, in sub-paragraph 
(2)(b) the words from “shall”, where it first 
occurs, to “and”, where it first occurs, and the 
words “and adjudications”; in sub-paragraph (3), 
the words from “as” to the end; and in sub-
paragraph (5)(b), the words “and adjudications”.

In section 3(1) , the words “and Adjudications”.

In Schedule 6, in paragraph 6, in sub-paragraph 
(2)(b) the words from “shall”, where it first 
occurs, to “and”, where it first occurs, and the 
words “and Adjudications”; in sub-paragraph (3), 
the words from “as” to the end; and in sub-
paragraph (6)(b), the words “and Adjudications”.

In Schedule 6, in paragraph 10(6) , the words “and 
Adjudications”.

In section 123, in subsection (4), the words from 
“as” to the end; and in subsection (7)(b), the words 
“and Adjudications”.

Section 285(7).

In Schedule 3, paragraph 7(5), the words from 
“raise” to “property” where it first occurs.

Section 4(2A)(d).

Section 15(1).

Section 60(1), (2)(b), (4) and (5).
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Schedule 6—Repeals and revocation 
Part 2—Revocation 

Enactment Extent of repeal

Schedule 1, paragraph 4(a), the words “of court”. 

PART 2

REVOCATION

  5 Enactment Extent of revocation
The Bankruptcy (Scotland) 
Regulations 1985 (S.I. 1985 No. 
1925)

Regulation 13. 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it.  They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. There have been three main Executive consultations in respect of the provisions of this 
Bill: 

• the first consultation paper on diligence reform was Enforcing Civil Obligations in 
Scotland (the “ECOS consultation”), published on 22 April 2002, and an analysis of 
the 68 consultation responses was published on 8 November 2002; 

• the first consultation paper on bankruptcy reform was Personal Bankruptcy Reform 
in Scotland: a modern approach (the “Bankruptcy consultation”), published on 19 
November 2003, and an analysis of the 84 responses was published during March 
2004; and 

• the last main consultation paper was Modernising Bankruptcy and Diligence in 
Scotland: draft Bill and Consultation (the “Bill consultation”), published on 2 July 
2004, including a draft Bill, and details of the 81 responses were published during 
March 2005. 

5. The Bill is in 16 Parts: 

• Bankruptcy; 

• Floating charges; 

• Enforcement; 

• Land attachment and residual attachment; 

• Inhibition; 

• Diligence on the dependence; 

• Interim attachment; 

• Attachment of money; 

• Diligence against earnings; 

• Arrestment in execution and action of furthcoming; 

• Maills and duties, sequestration for rent, and landlord’s hypothec; 
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• Summary warrants, time to pay and charges to pay; 

• Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002; 

• Admiralty actions and arrestment of ships; 

• Disclosure of information; and 

• General and miscellaneous. 

6. There are 6 schedules containing:  

• minor and consequential amendments of the Bankruptcy (Scotland) Act 1985 (the 
“1985 Act”) made in consequence of Part 1 of the Bill; 

• provisions relating to the Scottish Civil Enforcement Commission; 

• provisions on expenses of money attachment; 

• provisions relating to admiralty actions and  arrestment of ships; 

• minor and consequential amendments; and  

• repeals and revocations. 

COMMENTARY 

PART 1 – BANKRUPTCY 

Duration of bankruptcy 

Section 1 – Discharge of debtor 

7. This section provides for the reduction of the automatic bankruptcy period from 3 years 
to 1 year by amending section 54 of the 1985 Act.  It also gives the Scottish Ministers the power 
to change that period by regulations.  Any regulations made to that effect are subject to the 
affirmative resolution procedure of the Scottish Parliament (see the amendment to section 72 of 
the 1985 Act in subsection (5)).  The title of section 54 has been changed to reflect the abolition 
of the 3-year period. 

8. Transitional provisions are required to deal with individuals who have already been made 
bankrupt when this section is commenced but have not yet been discharged.  Section 202 of the 
Bill contains a power to make transitional provisions in consequence of provisions in the Bill.  
Our intention is that the transitional measures will provide that the date of discharge will be 1 
year from the date of commencement of section 1 or earlier if the 3-year period is due to end 
before that date. 

Bankruptcy restrictions orders and undertakings 

Section 2 – Bankruptcy restrictions orders and undertakings 

9. This section inserts new sections 56A to 56J into the 1985 Act which introduce 
bankruptcy restrictions orders (BROs) and bankruptcy restrictions undertakings (BRUs).  
Currently all undischarged bankrupts are subject to a number of restrictions and disqualifications 
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for the period up to discharge.  BROs and BRUs are a way of imposing particular restrictions on 
debtors for a particular period after discharge depending on the debtor’s conduct in relation to 
the bankruptcy. 

New section 56A – Bankruptcy restrictions order 

10. Section 2 inserts new section 56A into the 1985 Act which provides that an application 
for a BRO can be made only if the debtor and is a natural person.  The BRO and BRU regime 
does not apply to partnerships and limited liability partnerships.  The application can be made 
only by the Accountant in Bankruptcy (the “AiB”) and is made to a sheriff. 

New section 56B – Grounds for making order 

11. Section 2 inserts section 56B into the 1985 Act which details the kinds of conduct the 
sheriff has to take account of when deciding whether to grant an application for a BRO.  The 
conduct of the debtor both before and after the date of sequestration can be taken into account. 

New section 56C – Application of section 67(9) 

12. Section 2 inserts section 56C into the 1985 Act which provides the sheriff with the power 
to apply section 67(9) of that Act to the debtor during the time the BRO is in force.  Section 
67(9) states that a debtor, who has obtained credit in excess of £500, without informing the 
lender of the debtor’s status as an undischarged bankrupt or as someone subject to a BRO or 
BRU, will have committed an offence.  This offence will also apply to any debtor who obtains 
any amount of credit above a maximum level of £1000. 

New section 56D – Timing of application for order 

13. Section 2 inserts section 56D into the 1985 Act which details the time limits within which 
an application for a BRO can be made.  The application must be made after the date of 
sequestration and before the date of the debtor’s discharge from bankruptcy.  Any applications 
submitted after the date of the debtor’s discharge will be allowed only with the sheriff’s 
permission. 

New section 56E – Duration of order and application for annulment 

14. Section 2 inserts section 56E into the 1985 Act which provides details of the start and end 
dates of any BRO.  Section 56E(2) states that the minimum time a BRO can run is 2 years and 
the maximum time is 15 years from the date of the order.  Section 56E(3) provides that the 
sheriff may annul a BRO if the debtor applies for it. 

New section 56F – Interim bankruptcy restrictions order 

15. Section 2 inserts section 56F into the 1985 Act.  Section 56F(1) to (3) provide for interim 
BROs.   

16. Interim BROs can be made by the sheriff at any time between making an application for a 
full BRO and the decision on the application for the full BRO.  The sheriff would have to be 
satisfied that on the face of the case presented by the AiB the full BRO application is likely to be 
successful and that making an interim order is in the public interest. 
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17. Section 56F(4) to (6) provide for the effect and duration of an interim order.  An interim 
order has effect as if it was a full BRO and restrictions will apply on the making of the interim 
BRO.  Where an interim order is followed by a full BRO, the duration of the full order set out 
under section 56E starts from the date the interim order was made. 

New section 56G – Bankruptcy restrictions undertaking 

18. Section 2 inserts section 56G into the 1985 Act which provides for bankruptcy 
restrictions undertakings (BRUs).  A BRU is an agreement between the debtor and the trustee 
whereby the debtor is bound by specified restrictions without the need for an application to the 
sheriff.  BRUs can last for the same length of time as BROs and have the same force and effect. 

New section 56H – Effect of recall of sequestration 

19. Section 2 inserts section 56H into the 1985 Act which addresses what will happen to a 
BRO or BRU that is in force when a debtor’s sequestration is recalled.  The sheriff has discretion 
to recall any BRU or BRO in place.  If the sheriff does not recall the BRO or BRU, the debtor 
has 28 days to appeal.  After a sequestration has been recalled no new BRO or BRU can be made 
even if, in the case of a BRO, an application had been made and was pending before the sheriff. 

New section 56J – Effect of discharge on approval of offer of composition 

20. Section 2 inserts section 56J into the 1985 Act which provides for the continuation of a 
BRO or BRU if a debtor obtains a discharge by way of an offer of composition.   

21. Section 2(2) extends the existing supervisory functions of the AiB to include supervision 
of BRUs and BROs. 

Effect of bankruptcy restrictions orders and undertakings 

Section 3 – Disqualification from being appointed as receiver 

22. This section extends the restriction on those who are allowed to be a receiver, to include 
those debtors who are subject to a BRO or BRU made under the new provisions in the 1985 Act 
or under the equivalent regime in England and Wales. 

Section 4 – Disqualification for nomination, election and holding office as member of local 
authority 

23. This section extends the restriction on those who are allowed to hold office as a member 
of a local authority, by inserting section 31(1)(ba) into the Local Government Scotland Act 1973, 
to include those debtors who are subject to a BRO or BRU made under the 1985 Act or under the 
equivalent regime in England and Wales. 

Section 5 – Orders relating to disqualification 

24. This section inserts new section 71B into the 1985 Act which gives the Scottish Ministers 
power to make an order that can modify or amend the effect of a provision which restricts or 
prevents debtors (or particular categories of debtors) from holding particular offices or positions 
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or from being members of particular bodies or groups.  Such provisions are given the label 
“disqualification provisions”.  One of the things which an order under section 71B can do is 
extend a disqualification provision to persons subject to a BRO or BRU.  Orders under section 
71B are subject to the affirmative resolution procedure of the Scottish Parliament. 

The trustee in the sequestration 

Section 6 – Amalgamation of offices of interim trustee and permanent trustee 

25. This section amends sections 2 and 3 of the 1985 Act.  It has the effect, when read 
together with the repeal of section 2(4) of the 1985 Act (see Part 1 of schedule 6 to this Bill), that 
in a sequestration where an interim trustee has been appointed, he or she is no longer required to: 

(a) ascertain the reasons for and circumstances surrounding the insolvency; or 

(b) ascertain the state of the debtor’s liabilities and assets. 

26. Those functions will instead be carried out by the trustee in sequestration who is 
appointed when sequestration is awarded and who combines the roles of the interim trustee and 
permanent trustee from that point.  The new style trustee replaces the old style interim trustee 
and permanent trustee as a result of this section. 

27. The interim trustee now has the sole function of safeguarding the debtor’s estate pending 
a decision on the award of sequestration.  The interim trustee can now be in place only for the 
short period between the creditor presenting the petition for sequestration and the award of (or 
refusal to award) sequestration. 

28. Subsection (3) provides for all references to interim trustees and permanent trustees in 
other legislation to be read as references to the new style trustee in sequestration. 

Section 7 – Repeal of trustee’s residence requirement 

29. Section 7 removes the requirements in sections 2(3)(a) and 24(2)(d) of the 1985 Act that 
all trustees must live within the jurisdiction of the Court of Session. 

Section 8 – Duties of trustee 

30. Section 8(1) and 8(2) insert new subsections 3(8) and 39(9) respectively into the 1985 
Act.  These two subsections qualify the responsibility of the trustee to adhere to the requirements 
of sections 3 and 39 of the 1985 Act.  The new subsections provide that it is necessary to comply 
with certain requirements in section 3 (to recover, manage, realise and distribute the debtor’s 
estate, to ascertain the reasons for the insolvency and the state of the debtor’s assets and 
liabilities and to take advice from commissioners) or do anything required or permitted by 
section 39 only to the extent that doing so would be of financial benefit to the estate and be in the 
interests of the creditors. 

31. This section, by inserting section 49(2A) into the 1985 Act, also imposes an obligation on 
the trustee to circulate details of the creditors’ claims and the amount accepted to the debtor and 
all known creditors. 
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Section 9 – Grounds for resignation or removal of trustee 

32. This section deals with the reasons for which an interim trustee or a trustee can resign or 
be removed from office.   

33. Subsection (1) makes amendments to section 13 of the 1985 Act removing the interim 
trustee’s right to resign “for any reason whatsoever”.  The interim trustee must now be incapable 
of acting, as defined by section 1(6) of the Adults With Incapacity (Scotland) Act 2000 (asp 4), 
or be incapacitated in some other way. 

34. Subsection (2) inserts words into section 28(1) of the 1985 Act making it clear that the 
trustee in sequestration continues to be permitted to resign if he or she is unable for any reason to 
act as trustee. 

Section 10 – Termination of interim trustee’s functions 

35. This section inserts new sections 13A and 13B into the 1985 Act which provide for the 
termination of an interim trustee’s functions when a sequestration petition is dismissed or 
sequestration is awarded and someone other than the interim trustee is appointed as trustee in 
sequestration.  The sheriff is obliged to make a determination of who is liable for the fees and 
outlays of the interim trustee appointed under section 2(5) of the 1985 Act with the 
determination of that amount to be by AiB, whose decision is final. 

36. The amendments of the 1985 Act made by schedule 1 to this Bill mean that there would 
be no mechanism for discharging interim trustees, within the new meaning of that term.  Sections 
13A(6) to (11) provide that mechanism.  Section 13B provides details of how the AiB as interim 
trustee will forward all sequestration papers to the new trustee and then seek discharge as interim 
trustee. 

Section 11 – Statutory meeting and election of trustee 

37. An interim trustee, other than the AiB, is currently obliged to call a statutory meeting of 
creditors within 60 days of the award.  Subsections (1) and (2) repeal section 21 and amend 
section 21A of the 1985 Act so that this will now be optional for all trustees. 

38. Subsections (4) and (5), combined with various amendments made by schedule 1, make 
alterations to the 1985 Act dealing with the process of voting for a trustee when a statutory 
meeting is called.  Under the new process the creditors can vote to retain the trustee in 
sequestration who was appointed on the award being made or they can vote to replace that 
person with a new trustee in sequestration. 

Section 12 – Replacement of trustee acting in more than one sequestration 

39. Currently, the AiB must make applications for each case and in every sheriff court in 
which the insolvency practitioner was appointed as trustee, when that trustee is no longer 
qualified to act.  This section inserts a new section 28A into the 1985 Act which simplifies this 
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procedure to allow the AiB to make one application, to the Court of Session, covering all cases 
and seeking a court order filling the vacated offices of the original trustee with a new trustee. 

Section 13 – Requirement to hold money in interest bearing account 

40. Section 43 of the 1985 Act provides that monies received by a trustee must be deposited 
in an appropriate bank or institution, as defined in section 73(1) of the Act.  This section 
introduces a requirement for monies to be deposited in an interest bearing account.   

Debtor applications 

Section 14 – Debtor applications 

41. Subsection (1) extends section 1A of the 1985 Act to add administering debtor 
applications for sequestration to the other functions of the AiB.   

42. A “debtor application” is the name given to the new process by which a debtor applies to 
the AiB for his or her estate to be sequestrated.  This replaces the current process where a debtor 
has to petition the court.  Creditors seeking sequestration of a debtor’s estate will continue to 
have to petition the sheriff. 

43. Subsections (2) to (8) make a number of amendments of the 1985 Act setting up the 
procedure for debtor applications. 

44. Subsection (2) inserts new subsections (1A) and (1B) into section 2 of the 1985 Act 
giving the AiB power to appoint a trustee in sequestration following a debtor application. 

45. Subsections (3)(a) and (4) make amendments setting out who can make debtor 
applications and who must proceed by petition to the sheriff. 

46. Subsection (3)(b) inserts new section 5(4B) and (4C) into the 1985 Act giving the 
Scottish Ministers power to make regulations setting out the form of debtor applications and 
setting the fees that the AiB may charge in relation to those applications. 

47. Subsection (5) inserts new section 6B into the 1985 Act which provides that a debtor 
making a debtor application has to state whether the debtor’s main place of business is in the UK 
or elsewhere in the EU or whether the debtor has an establishment in the UK or elsewhere in the 
EU.  If the debtor is already subject to proceedings elsewhere in the EU and those proceedings 
are regarded under EU law as main proceedings for insolvency then the debtor has to send a 
copy of the debtor application to the person in charge of those proceedings. 

48. Subsection (6) inserts new section 8A into the 1985 Act which makes provision for 
debtor applications in similar terms to the provisions relating to petitions in section 8 of that Act. 

49. Subsection (7) makes amendments to section 9 of the 1985 Act.  It provides that the AiB 
may determine debtor applications from debtors who live in Scotland, have an established place 
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of business in Scotland or, if the debtor is not a natural person, who were constituted under Scots 
law and carried on business in Scotland at any time.  

Jurisdiction 

Section 15 – Sequestration proceedings to be competent only before sheriff 

50. This section provides for the removal of the jurisdiction of the Court of Session in respect 
of sequestration proceedings.  All petitions for sequestration, appeals against a refusal to award 
sequestration and petitions for recall of sequestration will now be heard by the sheriff.  Actions 
of reduction and suspension in relation to a sequestration will continue to be dealt with by the 
Court of Session. 

51. There are a number of amendments of the 1985 Act contained in schedule 1 which are 
consequential on the changes made by this section. 

Income received by debtor after sequestration 

Section 16 – Income received by debtor after sequestration 

52. This section amends section 32 of the 1985 Act introducing income payment orders 
(IPOs) and income payment agreements (IPAs).  An IPO is an order requiring the debtor to pay 
to the trustee a proportion of any income the debtor receives after the award of sequestration.  
The order may require a third party to pay income due to the debtor straight to the trustee 
instead.  It must be applied for by the trustee before the date of the debtor’s discharge.  It can run 
for a maximum period of 3 years and the application must state what period is being applied for.  
Debtors will be subject to penalties if they default on payments. 

53. An IPA is a formal written agreement between the debtor and the trustee in the same 
terms as an IPO but without the requirement of court involvement. 

Debtor’s home and other heritable property 

Section 17 – Debtor’s home and other heritable property 

54. Subsection (1) amends section 32 of the 1985 Act to clarify that, when a trustee gives 
heritable property back to a debtor, written notification by the trustee is evidence that the debtor 
is now the owner of the property. 

55. Subsection (2) inserts new section 39A into the 1985 Act which has the effect of 
providing for the ownership or other right in a debtor’s family home which is part of the 
sequestrated estate to be returned to the debtor if the trustee has not taken any action in relation 
to that property within 3 years of the date of sequestration.  If the trustee discovers the interest in 
the property at a later date, the 3-year period runs from the date the trustee became aware of the 
property. 

56. Subsection (3) of section 39A lists the types of action the trustee may take which would 
prevent the home being returned to the debtor.  The Scottish Ministers may modify that list by 
regulations. 
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57. Subsection (8) of section 39A gives the Scottish Ministers power to make regulations 
setting out circumstances in which the 3-year period may be shortened or where section 39A will 
not apply or where the sheriff may decide that the section does not apply.  The regulations can 
also make provision for compensation. 

Protected trust deeds 

Section 18 – Modification of provisions relating to protected trust deeds 

58. This section amends Schedule 5 to the 1985 Act to provide the Scottish Ministers with a 
regulation-making power setting out what conditions are required in order for a trust deed to 
become protected. 

Modification of composition procedure 

Section 19 – Modification of composition procedure 

59. This section amends Schedule 4 to the 1985 Act which makes sets out the procedure for 
an offer of composition (which is a settlement offer made by a sequestrated debtor to the 
creditors which, if accepted, results in the debtor being discharged).  Offers of composition will 
now be made by the debtor to the trustee and passed for approval to the AiB rather than to the 
court. 

60. The previous requirement for active agreement by the creditors is changed so that those 
creditors who do not actively object and have been notified of the offer will be considered to 
have agreed to the offer of composition. 

Status and powers of Accountant in Bankruptcy 

Section 20 – Status of Accountant in Bankruptcy as officer of the court 

61. This section makes it clear that the AiB has duties to the court in the same way as a 
solicitor or advocate would have. 

Section 21 – Accountant in Bankruptcy’s power to investigate trustees under protected 
trust deeds 

62. This section amends section 1A of and Schedule 5 to the 1985 Act to extend the powers 
of the AiB in respect of protected trust deeds. The AiB will now be able to audit the trustee’s 
accounts and fix the fees in protected trust deeds without the requirement of a request from 
creditors to do so. 

Offences 

Section 22 – Modification of offences under section 67 of the 1985 Act 

63. This section amends section 67 of the 1985 Act.  

64. It widens the grounds of the offence in subsection (2) of that section to include the 
disposal of assets.   
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65. It repeals subsection (8) so that a failure to keep records is no longer an offence under 
section 67. 

66. The limit set out in subsection (9) on credit that can be applied for without disclosing the 
information required about the sequestration is increased to £500.  A further requirement to 
disclose the information required about the sequestration is added to subsection (9).  If a debtor 
already has debts of at least £1000 (or another amount which is substituted for the £1000 by the 
Scottish Ministers in regulations made under the power now contained in subsection (9)) the 
debtor has to disclose the required information when applying for any amount of credit. 

67. New subsection (9A) provides that, in calculating the amount of credit in relation to the 
limits in subsection (9), any liability for utility supplies or council tax can be ignored. 

68. The amendments of subsection (10) provide that a failure to disclose a BRO or BRU 
made in England or Wales amounts to a failure to provide the information required in subsection 
(9).  The same provision is made for BROs and BRUs made in Scotland by new section 56C of 
the 1985 Act (see section 2 of the Bill). 

69. The addition of new subsection (11A) clarifies that offences committed elsewhere in the 
UK will have the same effect and carry the same penalties as if they were committed in Scotland. 

Miscellaneous and general 

Section 23 – Creditor to provide debt advice and information package 

70. This section amends section 5 of the 1985 Act to introduce a requirement for creditors to 
have provided debtors with a copy of a debt advice and information package (which is defined as 
the same pack referred to in section 10 of the 2002 Act) before the creditor can petition for 
sequestration. 

Section 24 – Abolition of summary administration 

71. This section repeals various provisions of the 1985 Act with the effect that the Certificate 
of Summary Administration (COSA) procedure is abolished.   

Section 25 – Non-vested contingent interest reinvested in debtor 

72. This section inserts new section 31(5A) into the 1985 Act.  Section 31(5) of that Act 
gives the trustee the right to non-vested contingent interests (potential assets) as if an assignation 
(transferring rights to those assets) of the interest had been executed by the debtor and intimation 
of the assignation made at the date of sequestration.  This meant that the trustee continued to 
hold the right to these interests even after the debtor was discharged. 

73. This was not the case prior to section 97(4) of the Bankruptcy (Scotland) Act 1913.  New 
section 31(5A) reverts the position to as it was prior to the 1913 Act; non-vested contingent 
interests will no longer remain vested in the trustee after the debtor is discharged. 
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Section 26 – Debtor’s requirement to give account of state of affairs 

74. This section inserts new section 43A into the 1985 Act which requires any debtor who is 
not discharged or who is subject to an IPO or IPA to give the trustee an account in writing 
providing details of income and expenditure every 6 months. 

Section 27 – Restriction of debtor’s rights to appeal under sections 49(6) and 53(6) of the 
1985 Act 

75. Section 49(6) of the 1985 Act allows the debtor or any creditor to appeal against the 
adjudication on claims.  Section 53(6) of that Act allows the same parties to appeal against the 
trustee’s remuneration and outlays.   

76. This section inserts a new subsection (6A) into both sections introducing a restriction on 
the right of appeal by the debtor.  The debtor can now appeal only if the debtor has a financial 
interest in the outcome of the appeal, such as a reversion of funds after dividend. 

Section 28 – Status of order on petition to convert protected trust deed into sequestration 

77. This section inserts a new subsection (2A) into section 59C of the 1985 Act.  It applies to 
the situation where a sheriff grants an application by a person in charge of proceedings akin to 
sequestration commenced in another EU country which requests the conversion of a protected 
trust deed granted by the debtor into sequestration of the debtor’s estate.  The sheriff’s order 
granting that conversion is to be treated as if it is an award of sequestration granted by the AiB 
following a debtor application. 

Section 29 – Treatment of student loans on sequestration 

78. Debtors who are sequestrated in Scotland are currently able to write off their student loan 
liability.  This section amends the relevant legislation governing student loans to provide that 
debtors will be obliged to continue paying their student loans despite being sequestrated. 

SCHEDULE 1 – MINOR AND CONSEQUENTIAL AMENDMENTS OF THE 1985 ACT 
(INTRODUCED BY SECTION 30) 

79. This schedule contains a number of minor amendments of the 1985 Act and amendments 
of that Act consequential on the provisions in Part 1 of the Bill. 

80. Paragraph 8 inserts new sections 10 and 10A into the 1985 Act.  Section 10 deals with the 
duty to notify the existence of concurrent proceedings for sequestration or proceedings which are 
similar to sequestration.   

81. Where a debtor or a concurring or petitioning creditor is aware of the existence of another 
sequestration, of proceedings that may lead to sequestration or of proceedings that are similar to 
sequestration in relation to the same debtor, that person must notify the sheriff (or the AiB in the 
case of a debtor application) of the existence of the other proceedings.  Subsections (4) to (6) set 
out the consequences of failure to notify on the part of any of those persons.  A petitioner may be 
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liable for the expenses of presenting the petition, a concurring creditor may be liable for the 
expenses of a debtor application and a debtor shall be guilty of an offence and liable on summary 
conviction to a fine up to the limit at level 5 on the standard scale. 

82. New section 10A of the 1985 Act sets out what may be done when any of the other 
proceedings listed in section 10(2) are in progress or have been completed. 

83. Paragraph 44 inserts new section 53A into the 1985 Act which modifies the procedure 
under section 53 of that Act where the AiB is trustee.  These relate to the determination of fees, 
accounts of intromissions, appeals against such determinations, and the payment of dividends. 

PART 2 – FLOATING CHARGES 

Registration and creation etc. 

Section 31 – Register of Floating Charges 

84. This section provides for the setting up of the new Register of Floating Charges under the 
management of the Keeper of the Registers of Scotland.  The form and manner in which the 
Register is to be organised and maintained will be the subject of regulations made by statutory 
instrument.  The date of receipt is to be the date of registration of the relevant document (or 
advance notice).  The intention is that (as with the Sasine Register) the Register should record 
the text of the document and not (as with the Books of Council and Session) retain the document 
in its physical form.  Subject to the stipulation of appropriate procedures, it is intended that 
registration can in due course be effected electronically. 

Section 32 – Creation of floating charges 

85. Subsections (1) and (2) derive from section 462(1) of the Companies Act 1985 and 
restate the statutory rule that, in Scotland, a company may grant a floating charge.  In view of the 
generality of the phrases “debt or other obligation” and “all or any part of the property” the 
reference in parentheses in the existing provision to the former including a “cautionary 
obligation” and the latter “uncalled capital” is unnecessary.  The term “company” is defined in 
section 40. 

86. Subsection (3) lays down the new rule that, after the new legislation enters into force, the 
creation of a floating charge occurs only when the document granting the floating charge is 
registered in the Register of Floating Charges (which is instituted in terms of section 31). 

87. Section 462(5) of the Companies Act 1985 provides that a floating charge has effect in 
relation to heritable property without the need for the document granting the charge to be 
recorded in the Land Register or Register of Sasines.  It is evident from section 28 of the Land 
Registration (Scotland) Act 1979 that a floating charge constitutes an “overriding interest” and is 
not a registrable interest.  The provision that floating charges are created by registration in the 
Register of Floating Charges implies no further act of registration is required and the terms of 
section 462(5) are not re-enacted. 
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Section 33 – Advance notice of floating charges 

88. This section makes provision for the registering of an advance notice of a floating charge.  
The purpose of an advance notice is to assist the mechanics of settling secured transactions by 
allowing parties to obtain priority of ranking from the date of the advance notice provided that 
settlement is completed to the extent that the floating charge is registered within 21 days of the 
advance notice.  An advance notice cannot be registered unilaterally.  The form of an advance 
notice and the way in which it may be given may be prescribed by statutory instrument.  It is 
envisaged that the regulations will provide that the advance notice may be subscribed either by 
the parties or by their solicitors. 

Section 34 – Ranking of floating charges 

89. This section is concerned with the ranking of a floating charge both with other floating 
charges and with fixed securities affecting all or part of the same property as that covered by the 
floating charge.  Subsections (1), (2) and (3) set out the leading principle that ranking proceeds 
on the basis of date of creation which, in the case of fixed securities is the date upon which the 
security was constituted as a real right.  Where the floating charge is created on the same day as 
another floating charge or fixed security, the rule is that the respective securities rank equally. 

90. Subsection (4) is concerned with a competition between a floating charge and a fixed 
security arising by operation of law – such as lien or a landlord's hypothec.  It continues the 
existing rule that such fixed securities arising by operation of law have priority over any floating 
charge. 

91. Subsections (5) and (6) continue an existing provision whereby the holder of the second, 
later floating charge may protect the value of the security by giving notice to the holder of the 
earlier floating charge in which event the priority ranking of the earlier floating charge is 
restricted to the amount of the debt then outstanding plus any further advances which the holder 
of that earlier floating charge is contractually obliged to make.  In view of the change in the 
ranking rule, the same facility is extended to the holder of a subsequent fixed security. 

92. The ranking of securities may be the subject of agreement among the secured creditors 
and this is dealt with in subsections (7) and (8), the latter of which makes express what might 
otherwise be implied namely that any ranking agreement requires the participation of the holder 
of any subsisting security who would be adversely affected by the ranking arrangement.  
Reference should be made to section 36 for the method whereby a ranking agreement may be 
registered.  The priority of preferential debts is preserved by subsection (9). 

Section 35 – Assignation of floating charges 

93. The existing legislation contains no provision on assignation of floating charges but in 
one first instance judicial decision (Libertas–Kommerz v Johnson, 1977 SC 191) it was held that 
a floating charge was assignable on general principles of law.  Subsection (1) gives statutory 
affirmation of the assignability of a floating charge and further provides for vesting in the 
assignee on registration in the Register of Floating Charges.  Subsection (2) makes clear that 
partial assignation is possible.  Subsection (3) is necessary since a floating charge may transfer 
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not only by voluntary assignation but also by operation of law (e.g. on sequestration of the 
holder, the floating charge transfers to the trustee). 

Section 36 – Alteration of floating charges 

94. This section is intended to ensure that third parties can rely upon the Register.  Given that 
the terms of a floating charge must be published in the Register, it follows that any agreement 
between the holder of the floating charge and any other adversely affected security holder to alter 
the terms of the floating charge or its ranking must likewise be registered before it can receive 
effect as an alteration of the registered text.  An unregistered agreement to alter the terms of a 
floating charge would remain as a contractual agreement between the parties to it but could not 
affect any third party. 

95. One way in which the terms of a floating charge may be altered is by inserting a ranking 
agreement or changing an existing ranking arrangement.  A ranking agreement is essentially an 
agreement between secured creditors and may be of no interest to the debtor.  Subjection (2) 
enables an agreement between the secured creditors, in which the debtor is not participant, to be 
registered, provided that the debtor is not thereby adversely affected. 

96. Subsection (3) addresses the case – exemplified in Scottish & Newcastle plc v Ascot Inns 
Ltd, 1994 SLT 1140 - in which the holder of a floating charge gives consent to specific assets, or 
a specific class of assets, of the company being released from the scope of the floating charge 
while yet remaining in the ownership of the company.  If, as is currently the case, the fact of 
such a release is not published, an acquirer from a receiver appointed by the holder of the 
floating charge cannot be confident of their title.  The subsection is not, of course, directed 
towards the escape of individual assets from the scope of the charge on the onerous or gratuitous 
transfer of the asset by the company to a third party prior to attachment of the floating charge. 

Section 37 – Discharge of floating charges 

97. This section is essentially permissive.  Payment of the debt, or performance of the 
obligation, secured by the floating charge will normally discharge or extinguish the security and 
this is recognised in subsection (3).  But it is useful to have a means whereby the Register of 
Floating Charges may be cleared of floating charges which have been so discharged or 
extinguished.  There may also be instances in which, as part of a re-financing arrangement, it is 
desired to discharge an existing floating charge in favour of some other form of security and this 
section provides a ready, public means of achieving that. 

Section 38 – Effect of floating charges on winding up 

98. The essence of a floating charge is that until some event, such as the company going into 
liquidation or the appointment of a receiver, the security right is inchoate and the company may 
dispose (even gratuitously) of assets within the scope of the charge and the acquirer will obtain 
ownership unencumbered by any security right.  This section, which simply repeats the existing 
law, deals with attachment, or crystallisation, of the floating charge on a winding up, when the 
floating charge is converted into a fixed security over the assets then within its scope. 
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99. A floating charge similarly attaches or crystallises on the appointment of a receiver.  The 
relevant statutory provisions on receivership are in the Insolvency Act 1986.  They are not 
affected by these reforms.  Going into liquidation “within the meaning of section 247(2) of the 
Insolvency Act 1986” encompasses the insolvent liquidation of assets of an oversea company – 
see sections 220 and 221 of that Act. 

Section 39 – Repeals, savings and transitional arrangements 

100. Subsection (1) repeals Part XVIII of the Companies Act 1985 which is replaced by the 
new provisions on floating charges as set out in this Part.  However, so that the new rules do not 
have retrospective effect, it is necessary to regard Part XVIII as still having effect in respect of al 
floating charges subsisting before the coming into force of these new rules (see subsections (2) 
and (3)). This will enable all matters relating to pre-commencement floating charges, such as the 
alteration of them, to be dealt with under the relevant pre-commencement provisions. 

101. The new rules on creation of floating charges and ranking by date of creation will not 
disturb the priority of ranking of existing securities, whether fixed or floating, since they have all 
been created prior to the coming into force of the new rules.  Holders of such securities will not 
be adversely affected by the creation of any new floating charge.  In the interest of clarity, 
subsection (4) is intended to make plain that, for existing security rights, the pre-commencement 
rules of ranking continue in force. 

102. Similarly, it will be necessary to repeal Chapter II of Part XVII of the Companies Act 
1985 but to regard it as still having effect in respect of pre-commencement floating charges (and 
other securities).  This will facilitate matters such as the registration of a memorandum of 
satisfaction (indicating, for example, that the debt for which the security was given has been paid 
or satisfied completely or partly) in terms of the pre-commencement legislation.  (The new 
Register of Floating Charges will contain records only of floating charges created on or after the 
commencement of the new provisions and of documents relating to them.)  It is understood that 
the necessary provision in this respect will be sought by the Department of Trade and Industry 
through the United Kingdom Parliament. 

Section 40 – Interpretation 

103. This section defines company in a way which includes an oversea company.  It also 
defines “fixed security” in terms based on and to the same effect as the definition in section 486 
of the Companies Act 1985. 

Related further provision 

Section 41 – Formalities as to documents 

104. The Requirements of Writing (Scotland) Act 1995 provides for a form of subscription of 
documents whereby the document has an evidential presumption of having been validly 
subscribed by the signatory.  Essentially, the requirement is that the signature has been 
witnessed.  The 1995 Act provides that only documents having such “presumed authenticity” 
may be registered in inter alia the Sasine Register.  In practice the same requirement is asked of 
documents presented to the Land Register.  Subsection (1) applies the equivalent rule in the case 
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of the Register of Floating Charges, which will facilitate a uniform treatment of applications to 
the Registers of Scotland when electronic conveyancing is introduced. 

105. Subsections (2) and (3) are necessary to deal with the following situations: (a) where a 
document registered in the Register of Floating Charges has been annulled as a result of an 
application to the court for a decree of reduction and (b) where something has been inaccurately 
expressed in a document registered in the Register of Floating Charges and, on application, the 
court has granted an order rectifying the defect.  Although both may happen rarely, it is 
important that, as is already the law in relation to standard securities, a third party such as a 
person to whom a floating charge is being assigned should be able to rely on the Register.  
Accordingly, the effect of these provisions is that the decree of reduction or order of rectification 
will not affect the rights of the third party unless it has been duly registered in the Register of 
Floating Charges. 

Section 42 – Industrial and provident societies 

106. The purpose of this section is to apply the recommended registration regime for floating 
charges by companies to floating charges in Scottish form granted by industrial and provident 
societies registered in Great Britain.  Such charges are currently registered with the Financial 
Services Authority by virtue of section 4 of the Industrial and Provident Societies Act 1967, 
which is repealed.   

PART 3 – ENFORCEMENT 

Scottish Civil Enforcement Commission 

Section 43 – Scottish Civil Enforcement Commission 

107. Subsection (1) establishes a new corporate body to be known as the Scottish Civil 
Enforcement Commission.  The Commission has to exercise its functions in accordance with any 
directions given to it by the Scottish Ministers.  It also has to carry out its functions in a way 
which encourages equal opportunities and, in particular, the observation of the equal opportunity 
requirements. 

108. Subsection (4) gives the Scottish Ministers power to confer functions on the Commission, 
take functions away from the Commission or to otherwise modify the functions of the 
Commission by making subordinate legislation in the form of regulations.  “Functions” in this 
context includes powers and duties.  Hence the ability of the Scottish Ministers to confer 
functions on the Commission allows them to impose duties on the Commission. 

109. Subsection (5) provides that the regulations under subsection (4) may transfer a function 
conferred on another person (including the Scottish Ministers) by a previous regulation or Act to 
the Commission. Those regulations may also amend regulations or an Act as a consequence of 
transferring the function where this is considered necessary or expedient. 

110. Subsection (6) abolishes the Advisory Council on Messengers-at-Arms and Sheriff 
Officers.  
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111. Subsection (7) introduces schedule 2 which makes general provisions about the 
Commission. 

SCHEDULE 2 – THE SCOTTISH CIVIL ENFORCEMENT COMMISSION 

112. Schedule 2 makes detailed provision concerning the status, governance, remuneration and 
other terms of appointment of Commissioners, and the general and disciplinary powers of the 
Commission. It also makes detailed provision in relation to various matters of an administrative 
nature. 

113. Paragraph 1 makes it clear that the Commission is not to be regarded as a servant or agent 
of the Crown and that the Commission’s property is not to be regarded as property of the Crown. 
This has legal implications in relation to immunities which are applied to servants or agents of 
the Crown and also in relation to particular statutory provisions which relate to Crown property. 

114. Paragraph 2 deals with the membership of the Commission.  It must be made up of a 
judge, a sheriff, a lawyer, a messenger of court, 3 lay persons and 2 ex-officio members (the Lord 
Lyon King of Arms and the Keeper of the Registers of Scotland).  Paragraphs 3 to 12 deal with 
the tenure of each member and the procedure for filling vacancies in membership. 

115. Paragraphs 21 to 26 give the Commission the necessary powers to appoint and pay a 
chief executive and such other employees as it sees fit.  These powers can be exercised only with 
the approval of the Scottish Ministers because the Commission, as a non-departmental public 
body, will be funded by the Scottish Executive. 

Section 44 – Information and annual report 

116. Subsection (1) obliges the Commission to provide information relating to the carrying out 
of its functions to the Scottish Ministers.   

117. Subsection (2) obliges the Commission to prepare an annual report on its activities. This 
report should be prepared as soon as practicable after the end of the financial year to which the 
report relates.  

118. Subsection (3) states that the report has to include a statement of accounts prepared 
according to the audit and account requirements specified in schedule 2, paragraphs 29 to 31.  
The report may also contain a statistical analysis of the performance of messengers of court 
during the reporting period or any other period.   

119. In preparing the report, the Commission has the power to require a messenger of court to 
provide information it thinks necessary for the preparation of the report (subsection (4)).  Failure 
to provide information is considered to be “misconduct” under section 58(9). 

120. Subsections (5) and (6) provide that the Commission must publish and send a copy of 
each report to the Scottish Ministers, who must lay a copy before the Scottish Parliament. 
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Section 45 – Publication of guidance and other information 

121. Section 45 provides that the Commission must, for the purposes of informing and 
educating the public, prepare and publish information and other material on its functions, the 
functions of messengers of court and the law of and procedures relating to diligence. It can also 
carry out other such activities as it thinks fit with regard to informing and educating the public.  
Examples include publicity campaigns, market research, school and college based activities, 
career promotion work, advice services etc. 

Section 46 – Published information not to enable identification 

122. Section 46 provides that the information contained or published in a report under sections 
44(2) or 45(1) must not be in a form which will enable identification of messengers of court or 
any person who has had diligence executed against them. 

Section 47 – Register of messengers of court 

123. Section 47 provides that the Commission must keep a register of messengers of court. It 
may make rules as to the particulars and other information to be recorded in the register, regulate 
the procedure by which this will be provided by messengers of court and how changes in this 
information must be notified.  The Commission must open the register to public inspection at 
reasonable times determined by them. 

Section 48 – Code of practice 

124. Section 48 provides that the Commission must prepare and publish a code of practice 
relating to the exercise of the functions of messengers of court.  The code may, from time to 
time, be revised in whole or in part and any revised code must be published.  The Commission 
will send a copy of each code of practice to the professional association for messengers of court 
(see section 56) and the Scottish Ministers, who must lay a copy before the Scottish Parliament. 

Section 49 – Publication of information relating to debt collection 

125. Section 49 provides that the Commission may publish information and other materials 
promoting good practice and informing the public about informal debt collection.  This 
information may be published as a code of practice or guidance for persons carrying out informal 
debt collection. 

126. Subsections (3) and (4) define “informal debt collection” as the collection of a debt which 
is either not payable under a formal court decree or registered document or, if it is payable under 
a formal decree or document, the payment is enforced by means other than diligence. 

Messengers of court 

Section 51 – Messenger of court 

127. Subsection (1) creates the office of messenger of court and any person holding the office 
will have the functions (which include powers and duties) conferred on that office by the 
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provisions of this Bill and any other legislation (including any subordinate legislation made 
under powers contained in this Bill).   

128. A commissioned messenger of court may carry out the functions of a messenger of court 
throughout Scotland (subsection (2)).  This also applies to former messengers-at-arms and sheriff 
officers deemed to be commissioned messengers of court by section 54(2). 

129. Subsection (3) provides that any person wishing to be a messenger of court must apply to 
the Commission unless they are deemed to hold a commission as a messenger of court as a result 
of section 54(2). 

Section 52 – Appointment of messenger of court 

130. Subsection (1) provides that the Commission must grant an applicant a commission as 
messenger of court where it is satisfied as to the suitability of the person.  In taking a decision to 
grant a commission it must also take into account the numbers of commissioned messengers of 
court and any other matter it considers relevant.  Decisions under subsection (1) are subject to 
appeal as set out in section 64(1). 

131. The Commission must, on granting the commission, issue an official identity card to the 
messenger of court (subsection (2)).  The messenger of court must, when requested, show the 
identity card when carrying out official duties (subsection (3)).   

132. Subsection (4) provides that the Commission may make rules for the procedure for 
applications to become a messenger of court, the qualifications such a person must hold, the 
examinations and training to be undertaken before a commission may be granted and any other 
matter considered to be relevant to applications. 

Section 53 – Annual fee 

133. Subsection (1) provides that the Commission may make rules requiring every 
commissioned messenger of court to pay an annual fee to the Commission.  These may include a 
specific date each year for payment, how it is to be paid and any other matter the Commission 
considers to be appropriate (subsection (2)).   

134. Subsection (3) provides that anything done under this section must be approved by the 
Scottish Ministers. 

Abolition of offices of messenger-at-arms and sheriff officer 

Section 54 – Abolition of offices of messenger-at-arms and sheriff officer 

135. Subsection (1) abolishes the offices of messenger-at-arms and sheriff officer. 

136. Subsection (2) provides that, from the day this section comes into force, those officers 
will be deemed to hold a commission as a messenger of court granted under section 52(1). 
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137. Subsections (3) to (5) provide that it is competent for a messenger of court to carry out 
any function it was competent for a messenger-at-arms or sheriff officer to carry out (providing it 
does not conflict with any legislative provision about messengers of court) and references in any 
legislation to “messenger-at-arms”, “sheriff officer” and “officer of court” are to be treated as if 
they are references to a messenger of court. 

138. There are certain provisions in Acts in which the references set out in subsection (5)(a) to 
(c) are not to be read as references to messengers of court (for example, because the Act refers to 
the term “officer of court” in a context other than Scottish sheriff officers or messengers-at-
arms).  Subsection (6) specifies those provisions which are excluded from the effect of 
subsection (5). 

Regulation of messengers of court 

Section 55 – Regulation of messengers of court 

139. Subsection (1) provides that the Scottish Ministers may, by regulations, grant, remove or 
modify the functions of messengers of court.  Again, functions in this context includes powers 
and duties of messengers of court. 

140. Subsection (2) gives the Scottish Ministers further powers to make regulations.  Those 
regulations may deal with the types of business associations that messengers may form, 
provision about the ownership, membership, management and control of those associations, and 
conditions to be satisfied by those associations. 

141. Subsection (2)(d) provides that the Scottish Ministers may make provision regulating the 
fees and charges that may be levied by a messenger of court in the performance of the 
messenger’s functions. 

142. Subsection (3) requires the Scottish Ministers to consult the Commission on regulations 
made under their powers in subsections (1) or (2).  That consultation must take place before the 
regulations are made. 

143. Subsection (4) gives the Commission the power to make rules regulating the conduct of 
messengers of court and prohibiting extra-official activities which are incompatible with their 
functions.  Rules may permit extra-official activities which are not incompatible with 
messenger’s functions but may impose conditions on the carrying out of such activities.  The 
rules may include a requirement on messengers of court to keep and audit accounts, maintain 
records for inspection, provide a bond of caution and other matters that the Commission 
considers appropriate. 

144. Subsections (5) to (7) provide that no messengers of court may undertake allowable 
extra-official activities for payment without the consent of the Commission and the Commission 
may attach conditions to its consent.  Permission to undertake extra-official duties for 
remuneration will be withheld only if the activity is incompatible with messenger of court 
functions. 
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Section 56 – Messengers of court’s professional association  

145. Section 56 gives the Scottish Ministers power to designate a professional association for 
messengers of court and to regulate the constitution and procedures of the professional 
association.  Regulations will be made after consultation with the Commission, representatives 
of the professional association (or proposed association if one has yet to be designated) and any 
other body the Scottish Ministers consider to have an interest.  A commission as a messenger of 
court will not be granted to anyone who is not a member of the professional association. 

Investigation of messengers of court 

Section 57 – Inspection of messenger of court 

146. Section 57 provides for the Commission to appoint a person to inspect the work or a 
particular aspect of the work of a messenger of court.   The person must, if required by the 
Commission, inquire into any paid activities undertaken by the messenger of court.  The person 
appointed will be required to prepare a report on the inspection for the Commission and will be 
entitled to a fee and any expenses except if they are civil servant working in that capacity. 

Section 58 – Investigation of alleged misconduct by messenger of court 

147. Subsection (1) applies where a person appointed under section 57 to carry out an 
inspection submits a report to the Commission disclosing that a messenger of court may have 
been guilty of misconduct, or a sheriff or judge makes a report to the Commission alleging 
misconduct.  It also applies where any other person complains to the Commission alleging 
misconduct or the Commission otherwise has reason to believe that a messenger of court may 
have been guilty of misconduct. 

148. Subsection (2) provides that the Commission may disregard a complaint if it is 
considered that the complaint is frivolous or is made simply to harass the messenger of court. 

149. Subsections (3) and (4) provide that the Commission, after giving the messenger an 
opportunity to admit, deny or give an explanation of the matter, may appoint a person it thinks fit 
to investigate the matter.  The Commission may not appoint a person if a messenger of court 
admits the misconduct in writing or gives a satisfactory explanation of the matter. 

150. Subsection (5) provides that the appointed person must provide a report to the 
Commission and may make a recommendation that the matter is referred to the disciplinary 
committee of the Commission where there is a probable case of misconduct with sufficient 
evidence to justify proceedings. 

151. Subsection (6) provides that the Commission must, where it receives a recommendation, 
refer the matter to the disciplinary committee. 

152. Subsection (7) provides that the Commission must pay the fees of the person conducting 
the investigation, except if the person is a civil servant acting in that capacity, and must pay the 
person’s outlays. 
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153. Subsection (9) defines “misconduct” as including bringing the office of messenger of 
court into disrepute, failure to provide information under section 44(4) and a failure to pay fees 
to the Commission within 3 months of the due date. 

Section 59 – Suspension of messenger of court pending outcome of disciplinary or criminal 
proceedings 

154. This section applies where there is a report or complaint alleging misconduct on the part 
of a messenger of court or where a messenger of court has been charged with an offence. 

155. Subsections (2) and (3) provide that the disciplinary committee may make an order 
suspending the messenger from practice for a specific period.  It may also extend the period or 
revoke the order.  Any decisions under this section are subject to appeal as set out in section 
64(1). 

Section 60 – Commission’s duty in relation to offences or misconduct by messenger of court 

156. Subsections (1) and (2) apply where the Commission becomes aware that a messenger of 
court has been convicted by a court of any offence or admits misconduct under section 58(4)(a).  
The Commission must refer the matter to the disciplinary committee to be dealt with under 
section 61. 

157. Subsection (3) specifies that “offence” means any offence which the messenger of court 
has been convicted of before or after being granted a commission as a messenger of court, other 
than any offence disclosed in the person’s application for a commission. 

Disciplinary proceedings 

Section 61 – Referrals to the disciplinary committee 

158. Subsections (1) and (2) provide that in dealing with any matter referred to the disciplinary 
committee, the committee must consider any report made to the Commission under section 
58(5)(a) and any other relevant information held by the Commission and hold a hearing if it is 
considered appropriate.  Where a messenger of court requests a hearing relating to a matter under 
consideration, the disciplinary committee must hold a hearing. 

159. Subsections (3) and (4) provide that the disciplinary committee must, when holding a 
hearing allow the messenger of court, the person who carried out the investigation or any other 
person the committee thinks appropriate, to make a statement orally or in writing and lead, or 
produce evidence. 

160. Subsections (5) and (7) provide that the disciplinary committee may award expenses in 
any hearing in favour of or against the messenger of court to whom the hearing relates.  Those 
expenses awarded in favour of the messenger of court will be paid by the Commission while 
expenses against the messenger of court will be paid to the Commission by the messenger. 
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161. Subsection (8) provides that the Commission may make rules, as to the procedures, 
including the procedures to be followed during a hearing, of the disciplinary committee. 

162. Subsection (9) provides that any rules made under subsection (8) must be approved by 
the Scottish Ministers. 

Section 62 – Disciplinary committee’s powers 

163. Section 62 covers the situation where, after dealing with a matter referred to the 
disciplinary committee, the committee is satisfied that it is appropriate to take further action.   

164. Where the messenger of court is guilty of misconduct the disciplinary committee can 
suspend the messenger, deprive the messenger of office, censure the messenger or impose a fine.  
If the messenger is guilty of charging excessive fees the committee can also require the 
messenger to pay back the excessive amounts (with interest). 

165. Where the messenger of court is convicted of an offence, an order suspending the 
messenger, depriving the messenger of office or censuring the messenger can be made. 

166. Subsection (5) provides that where a messenger fails to comply with an order imposing a 
fine, the disciplinary committee may suspend the messenger from practice for a specified time or 
deprive the messenger of office.  Any decisions under this section are subject to appeal as set out 
in section 64(1). 

Section 63 – Orders under sections 59 and 62: supplementary provision 

167. Section 63 provides that an order imposing a fine is enforceable as if it were an extract 
decree arbitral issued by the sheriff.  This means the Commission may recover any fine imposed 
by the order by means of diligence.  The Commission must also notify any order made by the 
disciplinary committee to the Court of Session and every sheriff principal. 

Appeals 

Section 64 – Appeals from decisions under sections 52, 59 and 62 

168. Section 64 provides that an appeal against specific decisions of the Commission and 
disciplinary committee may be made to the Inner House of the Court of Session.  The decision 
on an appeal to the Inner House is final.  These decisions relate to the commissioning of 
messengers of court under section 52(1) or the disciplining of messengers under sections 59(2) 
and 62. 

Miscellaneous 

Section 65 – Messenger of court’s actions void where messenger has interest 

169. Section 65 specifies the conditions under which a messenger of court who has a particular 
kind of interest may not exercise their functions. This covers individual interest as well as 
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circumstances where a debt is owed to or by a business associate or family member of the 
messenger of court.  Any action by the messenger in relation to such cases is void. 

Section 66 – Measure of damages payable by messengers of court for negligence or other 
fault 

170. This section replicates the provisions of section 85 of the Debtors (Scotland) Act 1987, 
which is now repealed.  It makes clear that no common law rule which limited damages payable 
to the amount of debt being recovered, is revived as a result of the repeal of section 85 or the 
provisions in this Part. 

Section 67 – Effect of code of practice 

171. Subsection (1) provides that a messenger of court must exercise that messenger’s 
functions with regard to any code of practice published by the Commission under section 48. 

172. Subsection (2) provides that failure to comply with a code of practice in itself will not 
cause a messenger of court to be liable to any criminal or civil proceedings. 

173. Subsections (3) and (4) provide that a code of practice will, however, be allowed as 
evidence in any criminal or civil proceedings.  Where a court or tribunal conducting a civil or 
criminal proceeding, or the disciplinary committee of the Commission, considers a code of 
practice to be relevant to any question arising in the proceedings, the code can be taken into 
account when determining that question. 

PART 4 – LAND ATTACHMENT AND RESIDUAL ATTACHMENT 

Chapter 1 – Abolition of adjudication for debt 

Section 68 – Abolition of adjudication for debt 

174. Adjudication for debt is the diligence which creditors may use against heritable (and 
some other) property of debtors.  A creditor who has, say, decree for payment, must first raise an 
action of adjudication.  Decree in that action gives the creditor some rights over the debtor’s 
property (such as the ability to remove the debtor from possession and to let the property).  
However, if the debt is not paid off, a 10-year period (the “legal”) must expire before the creditor 
can take the next step, raising an action for declarator of expiry of the legal.  Decree in that 
action has the effect of transferring ownership of the property to the creditor. 

175. This section abolishes adjudication for debt.  That abolition does not affect an action 
raised before the day this section comes into force provided decree is granted no later than 6 
months after that day. 

Section 69 – Renaming of the Register of Inhibitions and Adjudications 

176. This section provides that, following from the abolition of adjudication for debt, the 
Register of Inhibitions and Adjudication is renamed the Register of Inhibitions.  That register has 
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had several titles over the years and various enactments make reference to it by those titles.  
Subsection (2) provides that all references in those enactments to the Register of Inhibitions and 
Adjudications, the General Register of Inhibitions or the Register of Adjudication are to be read 
as references to the Register of Inhibitions. 

Chapter 2 – Attachment of land 

Land attachment 

Section 70 – Land attachment 

177. Section 70 creates a new diligence over land to be known as land attachment. 

178. Subsection (2) provides that land attachment is competent only if the debt is established 
by a decree or document of debt, the debtor has been charged to pay the debt, the period for 
payment has expired without payment being made and the creditor has, before or on serving a 
charge for payment, provided the debtor with a debt advice and information package.  “Decree” 
and “document of debt” are defined in section 116.  The debt advice and information package is 
the same package required, in the case of attachment of moveables, by section 10 of the Debt 
Arrangement and Attachment (Scotland) Act 2002 (see subsection (8)). 

179. Subsection (3) provides that a land attachment is created over land at the beginning of the 
day which falls 28 days after the last day on which a notice of land attachment is registered.  The 
period between registration of the notice and creation of the land attachment gives third parties 
notice that the attachment, which may affect a deed granted by the debtor, is pending.  This is 
subject to sections 72(4) and 110(1).  Under section 72(4), no land attachment will be created if 
the creditor does not register a certificate of service of the notice of land attachment within the 
28-day period.  Section 110 provides that no land attachment will be created if the debt is paid, 
or tendered to, the creditor or others on the creditor’s behalf within that period. 

180. Subsection (4) provides for the effect of a notice of land attachment during the period 
after it is registered and before the land attachment is created.  The notice has effect as if it were 
an inhibition registered against the debtor in the Register of Inhibitions but restricted to the land 
described in the notice. 

181. Subsection (5) provides that a land attachment gives the creditor a subordinate real right 
over the land.  It secures the sum for payment together with any interest accrued and all expenses 
chargeable against the debtor. 

182. Subsection (7) gives the Scottish Ministers power, by regulations, to change the 28-day 
period.  This power extends to amending any enactments in which that period is mentioned (see, 
for instance, new section 13A being inserted into the Conveyancing and Feudal Reform 
(Scotland) Act 1970 by section 74). 

Section 71 – Attachable land 

183. Section 71(1) defines what is meant by “land” in this Chapter and, therefore, the property 
of the debtor which may be attached by land attachment.  This is land which is owned by the 
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debtor and land of which the debtor is the tenant under a long lease.  Subsection (2) provides 
that, such land is attachable only if the debtor has a recorded or registered title.  That section also 
excludes proper liferents and long leases which are not assignable.  

184. Subsection (3) provides that land attachment will apply to a lease which is assignable but 
only with the consent of the landlord.  Only leases which are not assignable under any 
circumstances may not be attached by land attachment. 

Section 72 – Notice of land attachment 

185. Section 72(1) provides that a notice of land attachment must be in the form prescribed in 
rules of court and provide a description of the attached land.    The notice must also be registered 
in both the relevant property register (either the Register of Sasines or the Land Register – see 
section 116) and in the Register of Inhibitions. 

186. Subsection (2) provides that it is competent to register a single notice of land attachment 
in relation to two or more amounts which the debtor has been charged to pay. 

187. Subsection (3) specifies that the notice of land attachment must be served by a messenger 
of court on the debtor, any person who owns the land and any tenant under a long lease of the 
land, as soon as is practicable after the notice is registered. 

188. Subsection (4) provides that if the certificate of service on the debtor is not registered 
before the 28-day period expires, the notice will be, and will be deemed always to have been 
void.  Accordingly, no land attachment will be created.  Subsection (5) provides for the 
certificate of service to be in a form prescribed in rules of court and to contain a description of 
the land to be attached and to be registered in the same way as the notice of land attachment. 

Consequences of land attachment 

Section 73 – Debts secured by land attachment not rendered heritable 

189. Section 73 specifies that the creation of land attachment will not make a moveable debt 
heritable, which avoids (for example) any affect on rights of succession.  This is particularly 
relevant, if the creditor dies while the land attachment still has effect, in succession to the 
creditor’s estate.  

Section 74 – Restriction on priority of ranking of certain securities 

190. This section inserts section 13A into the Conveyancing and Feudal Reform (Scotland) 
Act 1970 (the “1970 Act”). 

New section 13A – Effect of subsequent land attachment on ranking of standard securities 

191. Section 13(1) of the 1970 Act covers the preference in ranking of standard securities.  
Where a creditor has registered a standard security over land, and another creditor subsequently 
registers a standard security over the same land, the first creditor’s preference in ranking is 
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restricted to security for present advances and those future advances which that creditor is 
obliged to make. 

192. Section 13A applies this rule where, instead of a subsequent standard security being 
registered, a land attachment is created over the same land.  That subsequent land attachment 
will have effect on the existing security as if the land attachment were a subsequent security and 
the creditor in the first security had received notice of the subsequent security on the day the land 
attachment was created. 

Section 75 – Lease granted after registration of notice of land attachment 

193. This section applies where a notice of land attachment is registered and where, during the 
28-day period mentioned in section 70(3), the debtor or a tenant of the debtor grants a lease (or 
sublease) of land specified in the notice.  Where a land attachment is created at the end of that 
period, any such lease which would be reducible were it granted in breach of an inhibition (for 
which see section 150) is reducible by the creditor. 

Section 76 – Assignation of title deeds etc. 

194. Section 76(1) provides that a land attachment has the effect of assigning the title deeds, 
searches and all unregistered conveyances affecting the attached land to the creditor.  Subsection 
(2) entitles the creditor, where the land is sold by virtue of the land attachment, to deliver those 
title deeds and other documents to the purchaser and to assign to that purchaser any right the 
creditor has to have any title deeds not in the creditor’s possession delivered to the creditor.  This 
mirrors the effect of section 10(4) of the 1970 Act (which operates in a similar way when a 
creditor registers a standard security).  

Section 77 – Acquisition of right to execute land attachment 

195. Section 88 of the Debtors (Scotland) Act 1987 provides for how diligence may be done 
where a decree or document of debt is assigned to (or otherwise acquired by) a person who is not 
the original creditor (for ease of reference, called here the “assignee”).  The assignee must apply 
to the court for warrant authorising the assignee to do any diligence authorised by the original 
decree or other document. 

196. Section 77 provides for how such assignation or other acquisition affects land attachment. 
The assignee may take, or continue to take steps towards enforcing the debt by land attachment 
provided that (a) before the assignation or other acquisition, a notice of land attachment has been 
registered; and (b) before taking those steps, the assignee registers a notice in the relevant 
property register and the Register of Inhibitions.  If the assignee so registers notice, the assignee 
is treated as having been granted a warrant under section 88(4) of the 1987 Act.  The notice must 
be in the form prescribed in rules of court. 
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Section 78 – Effect of debtor’s death before land attachment created 

197. Section 78(1) applies where a debtor dies after a creditor has taken steps to begin or carry 
out a land attachment but before a land attachment has been created.  Section 79 covers the case 
where a debtor dies after a land attachment is created. 

198. The basic position, as set out in subsection (2), is that any steps taken cease to have effect 
and the charge served on the debtor becomes void. 

199. Subsection (3) provides that nothing in subsection (2) stops the creditor from proceeding 
to raise, against any executor of the debtor, an action to constitute the debt against the debtor’s 
estate. 

200. Subsection (4) provides that any warrant for diligence in such an action authorises land 
attachment. 

Section 79 – Effect of debtor’s death after land attachment created 

201. Section 79(1) provides that, where a debtor dies after a land attachment has been created, 
the land attachment will continue to have effect. 

202. Subsection (2) gives the Court of Session power, by rules of court, to modify the 
procedures under this Chapter to reflect that the debtor is dead and that the land attachment is 
proceeding.  Provisions about the service of notices of applications for warrant for sale and 
foreclosure which require the creditor to serve or intimate such applications to the debtor will 
obviously require to be modified, as will other procedures. 

Section 80 – Caveat by purchaser under missives 

203. Section 80 provides for the situation where a person has entered into a contract to 
purchase land from a debtor but ownership has not been transferred to that person.  Such a 
person may be concerned that a creditor of the debtor will execute a land attachment affecting 
that land. 

204. Subsection (2) provides that, by registering a notice in the appropriate property register in 
the form prescribed in rules of court, the person will be informed of any application under 
section 81(1) for a warrant for sale of the land since the creditor must carry out a search in that 
register (see section 81(3)(c)) and must intimate the application to any person who has registered 
a notice under this section (see section 81(4)(b)). 

Preparations for sale of attached land 

Section 81 – Application for warrant to sell attached land 

205. Section 81 provides for the form and method of applying for a warrant to sell attached 
land. 
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206. A creditor may apply for warrant to sell attached land only where a land attachment is in 
effect, 6 months have elapsed since the notice of land attachment was registered, the sum 
recoverable by the land attachment exceeds £1,500 (or another sum prescribed by the Scottish 
Ministers) and that sum has not been paid off. 

207. The application must, among other things, name a solicitor who is willing to act as the 
“appointed person” (see sections 86(2)(b) and 97) and to sell the land if warrant is granted.  
Subsection (3) covers the form and content of the application and the documents which are to 
accompany it, while subsection (4) provides for the persons to whom the application must be 
intimated. 

208. Under subsection (5), any person who receives intimation of the application is entitled to 
object to it but must lodge objections within 14 days of receiving the application. 

Section 82 – Notice to local authority of application for warrant for sale 

209. This section provides that a creditor, other than a local authority, who applies for a 
warrant to sell attached land which comprises or includes a dwellinghouse, must notify the local 
authority in whose area the dwellinghouse is situated.  The notification must be given in the form 
and manner prescribed under section 11(3) of the Homelessness (Scotland) Act 2003. 

Section 83 – Preliminary hearing on application for warrant to sell 

210. Section 83 requires the sheriff to hold a preliminary hearing which the creditor must 
attend and at which persons who lodged objections under section 81(5) are to be given the 
opportunity of making representations. 

211.   If satisfied that the application is in order, the sheriff must fix a date for a full hearing on 
the application.  In addition, the sheriff must, among other things, appoint a surveyor or other 
suitably qualified person to report on the open market value of the land and, where the creditor 
has been unable to ascertain the amount outstanding under any security or other diligence 
affecting the land, require any such security or diligence holder to disclose those amounts. 

Section 84 – Valuation report 

212. Section 84(1) authorises the valuer, appointed under section 83(3)(c), to take all 
necessary steps to produce a valuation report which must be sent to the creditor and those 
persons mentioned in 81(4). 

213. Subsection (2) provides that the debtor and any other person occupying the land must 
allow the valuer to inspect the land and carry out all necessary steps to produce the valuation 
report. 

214. Subsections (3) and (4) provide that the creditor is liable for all costs associated with the 
production of the report.   These will be expenses of the land attachment and (under section 109) 
will be chargeable against the debtor. 

226



These documents relate to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 31  

Section 85 – Creditor’s duties prior to full hearing on application for warrant for sale 

215. Section 85(1) requires the creditor, at least 7 days before the date of the full hearing under 
section 86, to lodge the valuation report, a continuation of the report on the search in the property 
registers (lodged with the initial application for warrant for sale) and a note of any amounts 
outstanding on any securities or diligences affecting the land. 

216. Subsection (2) provides for further intimation of the application and the date of full 
hearing where a search in the property registers reveals a deed registered since the date of 
application.  The sheriff, if it appears necessary, may postpone the date of the hearing and the 
creditor will be required to inform the debtor and other relevant persons of the later date. 

Section 86 – Full hearing on application for warrant for sale 

217. Section 86(1) provides that at the hearing on an application for warrant to sell attached 
land, the sheriff must not make any order without first giving any person who has lodged 
objections under section 81(5) an opportunity to be heard. 

218. The sheriff may grant the application under subsection (2) provided subsections (3) and 
(5) do not apply, provided sections 87 (warrant for sale of dwellinghouses), 88 (protections for 
purchasers under missives) and 91 (land owned in common) do not apply and provided the 
sheriff is satisfied that the application is in order. 

219. Where the sheriff grants the application, the sheriff must grant warrant for sale of the 
attached land and must appoint a solicitor (either the solicitor specified in the application or 
another of the sheriff’s choosing) as the appointed person. 

220. Subsection (4) provides that, where the sheriff grants warrant for sale, the sheriff must 
specify a time within which the land must be sold, may limit the warrant to part only of the 
attached land and may authorise the sale of the attached land by lots. 

221. Subsection (3) provides that the sheriff may, if satisfied that granting the warrant for sale 
is unduly harsh to the debtor or any other interested person, either refuse the application or grant 
it and warrant for sale but suspend the warrant for a period up to 1 year. 

222. Under subsection (5), the sheriff must make an order refusing the application if satisfied 
that any of the grounds specified in subsection (6) apply.  Those grounds include the ground that, 
if the attached land were sold, the net likely proceeds would not exceed the aggregate of the 
expenses of the land attachment and either £500 or 10 per cent of the outstanding debt.  The 
Scottish Ministers are given power by subsection (7) to alter the figure of £500 and the 
percentage of 10 per cent. 

Section 87 – Application for warrant for sale of sole or main residence 

223. Section 87(1) applies where the creditor applies for a warrant for sale of attached land 
which is or includes a dwellinghouse which is the sole or main residence of the debtor, the owner 
if it is not the debtor, or any of the persons specified in subsection (2). 
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224. Those persons are a non-entitled spouse of the debtor or owner, a cohabitee of the debtor 
or owner, a civil partner of the debtor or owner, a same sex cohabitee of the debtor or owner and 
a former partner of the debtor or owner who resides with a child, where that child is also a child 
of the debtor or owner. 

225. The sheriff is not prohibited from granting a warrant for sale of a dwellinghouse where 
this section applies but, before making a decision, the sheriff is obliged by subsection (4) to 
consider the matters in subsection (5).  Those matters are the nature and reasons for the debt 
secured by the land attachment, the debtor’s ability to pay, any action taken by the creditor to 
help the debtor in paying the debt and the ability of those living in the property to obtain 
reasonable alternative accommodation. 

226. Subsection (6) provides that, where the sheriff grants warrant for sale, the sheriff can 
suspend the operation of the warrant for a period not exceeding 1 year. 

227. Subsection (7) provides that a dwellinghouse may be a sole or main residence even if it is 
also used by the debtor or other relevant person for the purposes of any profession, trade or 
business.  Subsection (8) defines what is meant by “child”, “dwellinghouse” and “non-entitled 
spouse”. 

Section 88 – Protection of purchaser under contract where creditor applies for warrant for 
sale 

228. Sections 88 to 90 deal with the situation where the debtor has concluded a contract to 
transfer attached land to a third party (called in those sections the “prospective purchaser”).  

229. Section 88 applies where a creditor applies for a warrant to sell attached land and a 
person who has registered a caveat under section 80 has lodged objections to the application. 

230. Subsections (2) and (3) provide that the sheriff may, if satisfied the prospective purchaser 
did not seek to defeat the rights of creditors of the debtor in entering into the contract and that 
both the purchaser and debtor agree to proceed quickly with the purchase, make an order 
suspending the application (i.e. without making a decision on whether or not to grant warrant for 
sale) and requiring the prospective purchaser to pay the price under the contract to the creditor. 

231. Subsection (4) provides that section 105 applies to the proceeds of sale paid to the 
creditor under this section as if the sale had taken place under a warrant for sale and those 
proceeds were the proceeds of that sale. 

Section 89 – Protection of purchaser under contract where warrant for sale granted 

232. This section applies where a prospective purchaser had (before notice of land attachment 
was registered) entered into a contract to buy attached land from the debtor and a warrant for sale 
is subsequently granted. 
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233. Subsection (2) operates in a similar way to section 88(2) and (3) and provides that the 
sheriff may make an order suspending the warrant for a period of up to 1 year and requiring the 
prospective purchaser to pay the price under the contract to the appointed person. 

234. Subsection (3) operates in a similar way to section 88(4).   

Section 90 – Provision supplementary to sections 88 and 89 

235. This section applies where an order is made under section 88(2) or 89(2) and gives the 
sheriff power, on an application by the creditor or the appointed person, to revoke the order 
under section 88(2) or 89(2).  The sheriff may do so if satisfied that the prospective purchaser 
and the debtor entered into the contract to defeat the rights of creditors of the debtor or if there 
has been undue delay in completing the sale. 

Section 91 – Warrant for sale of attached land owned in common 

236. Section 91 applies where the land specified in an application for warrant to sell attached 
land is owned in common by the debtor and another person or persons.  Land owned in common 
may be capable of being separated into part owned by the debtor and part owned by the co-
owner.  Where this is possible, the debtor’s part may be sold.  Where this is not possible, the 
whole land would have to be sold and the proceeds of sale divided, with the debtor’s share going 
to pay the sum recoverable by the land attachment and the co-owner’s share being paid to that 
co-owner. 

237. Subsection (2) provides that, subject to subsection (3), the sheriff may make an order 
under section 86(2) granting warrant for sale of the land owned in common. 

238. Subsection (3) provides that the sheriff must specify in the order whether the warrant 
authorises the division of the land owned in common and the sale only of the part belonging to 
the debtor or sale of all the land owned in common and, subject to subsection (5), division of the 
proceeds. 

239. Subsection (4) provides that, where the warrant authorises division of the land, from the 
day on which the order granting the warrant is made the debtor’s part will be subject to the land 
attachment and the remaining land will be released from it.  The warrant will apply as if the land 
specified in it were the debtor’s part and the warrant for sale granted were warrant for sale of that 
part. 

240. Subsection (5) provides that, where the warrant authorises the sale of all the land owned 
in common and a division of the proceeds, the share of the proceeds of sale which would be due 
to the debtor must be paid to the appointed person.  The appointed person must pay the other 
owner of the land the share of the proceeds of sale due to that owner and deal, as specified in 
section 105, with the share of proceeds that would be due to the debtor. 

241. Subsections (6) and (7) make further provision providing that a common owner of 
common property may buy out the attached property and sets out the amount payable to the 
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appointed person by such an owner if the whole land is bought by that owner and the proceeds 
fall to be divided. 

Section 92 – Intimation of sheriff’s decision at full hearing 

242. Section 92(1) provides that, where a warrant for sale is granted under section 86(2), the 
creditor must send a copy to the debtor and the appointed person. 

243. Subsection (2) provides that, where a warrant is refused under section 86(3)(b) or (5), the 
sheriff clerk must send a copy of the order to the debtor and to any other person the sheriff clerk 
considers to have an interest. 

Section 93 – Supplementary orders as respects sale 

244. Section 93(1) and (2) give the sheriff power, when either granting an application for sale 
or subsequently, to make any order in connection with the sale that appears to the sheriff to be 
appropriate.  In particular, on application by the appointed person, the sheriff may extend the 
period within which the land is to be sold or may remove that appointed person and appoint 
another solicitor as appointed person instead. 

245. Subsection (3) provides for the intimation, by the creditor, of orders made under 
subsection (1) after the granting of warrant for sale. 

Section 94 – Effect of certain refusals of application for warrant for sale under section 
86(5) 

246. This section provides that, where an application for sale is refused on a ground specified 
in paragraph (d), (e), (f) or (g) of section 86(6), the land attachment will not, because of that 
refusal, cease to have effect and it will be competent for the creditor to make a further 
application for a warrant to sell the attached land. 

Section 95 – Termination of debtor’s right to occupy land 

247. Section 95 provides the creditor with power to terminate the right of the debtor or other 
person having a right derived from the debtor to occupy land in respect of which warrant for sale 
has been granted. 

248. This is achieved by the creditor serving a notice (which complies with subsection (2)) on 
the debtor or other person.  The right of the debtor or other person to occupy the land is 
terminated with effect from the day specified in the notice, which must be a minimum of 7 days 
after the date of service.  A certificate of service of the notice in the form prescribed in rules of 
court may be registered. 

249. Subsection (3) provides that where a person (other than the debtor) has a right to occupy 
the land which, leaving out of account the registration of the notice of land attachment, would 
have been good against a singular successor of the debtor, that person’s right cannot be 
terminated by notice under this section. 
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Section 96 – Consequences of giving notice under section 95(1) 

250. Section 96 governs the consequences where a creditor has, by serving notice under 
section 95, terminated the right of the debtor or another person to occupy the land to be sold. 

251. Subsection (1) provides that, from the date the creditor serves notice under section 95, the 
creditor has the rights and obligations of a heritable creditor in lawful possession of the land.  
This is similar to section 20(5) of the Conveyancing and Feudal Reform (Scotland) Act 1970, 
which applies where a creditor under a standard security has obtained lawful possession of the 
security subjects on the default of the debtor.  This includes any right the debtor has to receive 
rent from a tenant but only on or after the date on which the creditor notifies the tenant of the 
termination of the debtor’s rights.  The creditor also has right to any lease, and any permission or 
right of occupancy.  The creditor does not, however, have power to grant a lease. 

252. Subsection (3) gives the creditor power to apply to the sheriff for an order authorising 
reconstruction, alteration or improvement works if they are required to maintain the market value 
of the land, the costs of which will be expenses of the land attachment recoverable from the 
debtor (see subsection (4)).  The creditor may also bring an action of ejection against the debtor 
and will have title to bring any action of removing, intrusion or ejection which the debtor might 
have brought in respect of the land. 

The sale 

Section 97 – Appointed person 

253. Section 97 makes provision about the appointed person and that person’s functions (the 
main function being to carry out the sale of the attached land under the warrant). 

254. Subsection (1) provides that the appointed person is an officer of the court and must act 
independently of the creditor, debtor and any interested person.  Subsection (2) requires the 
appointed person to lodge a bond of caution before exercising any functions under this Chapter. 

255. Subsection (3) provides that the appointed person may apply to the sheriff who granted 
the warrant for sale for directions as to how to perform any of the appointed person’s functions. 

256. Subsections (5) to (7) provide that the appointed person is liable to the creditor, debtor 
and any secured creditor for patrimonial loss as a result of negligence on the part of the 
appointed person in executing the warrant for sale.  The creditor is liable for the appointed 
person’s expenses and outlays incurred in doing so.  Those expenses will be expenses of the land 
attachment and will be recoverable from the debtor by the creditor. 

257. Subsection (8) gives the Scottish Ministers power to make further provision about the 
functions of the appointed person. 
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Section 98 – Method of sale 

258. Section 98 provides for the appointed person’s main function – selling the attached land.  
Subsection (3) requires the appointed person to consult the creditor about the method of sale 
(private bargain or public auction) which is to be used.  Subsection (4) requires the appointed 
person to advertise the land for sale and ensure the best price is obtained. 

Section 99 – Legal incapacity or disability of debtor not to affect title of purchaser 

259. The effect of this section is that a purchaser who buys the land sold in execution of the 
warrant for sale can get a good title to the land without being adversely affected by any legal 
incapacity or disability affecting the debtor (such as the debtor being not of full age). 

Section 100 – Title of purchaser not to be affected by certain irregularities 

260. This section provides protection for purchasers who buy land sold under warrant for sale 
provided they acted in good faith when buying the land and provided a certificate in the form 
prescribed in rules of court has been granted by the appointed person confirming the land 
attachment was properly carried out.  The validity of a disposition which is registered by such a 
purchaser will not be challengeable on the ground that the land attachment was not carried out 
properly or that it was no longer in force when the sale took place. 

Section 101 – Effect of registration of disposition on securities 

261. This section provides that, where a disposition of attached land is granted to a purchaser 
and registered, the land will no longer be subject to the land attachment or to any heritable 
security or diligence ranking equally with, or after, the land attachment. 

Section 102 – Report of sale 

262. Section 102(1) imposes a duty on the appointed person to lodge a report of the sale with 
the sheriff clerk for the court which granted the warrant.  That report must be lodged within 28 
days of the date on which the sale price is paid.  Subsection (2) provides for the form and content 
of in the report. 

263. Subsection (3) provides that, if the appointed person submits a report after the specified 
period has expired or refuses or delays submitting a report, the sheriff may make an order 
providing that the appointed person will not be entitled to payment of some or all of the expenses 
incurred in executing the warrant for sale from the creditor. 

Section 103 – Audit of report of sale 

264. This section deals with auditing the report on sale lodged under section 102(1).  The 
sheriff must forward it to the auditor of court.  Subsection (2) provides that the auditor must tax 
the expenses chargeable against the debtor, confirm the balance due to or by the debtor following 
the sale and give a report to the sheriff.  The auditor will not be entitled to charge a fee for the 
report (see subsection (3)). 
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265. Subsection (4) provides that the report of sale and the auditor’s report will be held by the 
sheriff clerk, and be available for inspection, for a time prescribed by rules of court.  A fee for 
inspection may be prescribed in an order under section 2 of the Courts of Law Fees (Scotland) 
Act 1895. 

Section 104 – Sheriff’s consideration of report 

266. This section provides for the sheriff’s powers on receiving the auditor’s report.  Under 
subsection (1), the sheriff may, after considering that report and the report of sale lodged under 
section 102(1), make an order approving the report of sale subject to any amendments made 
following a hearing with all interested parties or by the auditor.  Alternatively, the sheriff may, if 
satisfied that there has been a substantial irregularity in the land attachment, make an order 
declaring the land attachment void and making any consequential order which the sheriff 
considers necessary in the circumstances. 

267. Subsection (3) deals with intimation of the sheriff’s order by the sheriff clerk.  Subsection 
(4) provides that any order declaring the land attachment void does not affect the title of any 
person who purchased the attached land under the warrant for sale. 

Section 105 – Proceeds of sale 

268. Section 105(1) provides for the distribution of the proceeds of the sale where land is sold 
in execution of a warrant for sale.  The appointed person must disburse the proceeds in the 
following order: 

• any expenses due to the creditor under section 103(2)(a); 

• any sums due to any creditor holding a security or diligence over the land which 
ranks before the land attachment; 

• any sums due to— 

• the creditor who executed the land attachment; and 

• any creditor under a security or diligence which ranks equally with the land 
attachment; 

• any sums due to any other creditor under any security or diligence which ranks after 
the land attachment; and 

• any balance of the proceeds will be paid to the debtor. 

269. Subsection (2) provides that the appointed person must pay any balance due to the debtor 
to the debtor or other person authorised by the debtor to give a receipt for it. 

270. Subsection (3) obliges a creditor who receives the sums due under a security or diligence 
to grant a discharge of that security or diligence. 

271. Subsections (4) and (5) provide that, if the appointed person is unable to obtain a receipt 
or discharge relating to the distribution of the proceeds of sale from the debtor or any creditor, 
the appointed person may consign the amount due to the person in the sheriff court.  That 
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consignation will discharge the duty to pay the amount due and a certificate of the sheriff clerk 
will be evidence of the discharge. 

Foreclosure 

Section 106 – Foreclosure 

272. Section 106 provides for what happens where the appointed person has exposed the land 
to sale but has failed to find a buyer or has succeeded in selling only part of the land at a price 
which is less than the secured amount.  This section provides that the court may, among other 
things, grant decree of foreclosure, which transfers the land to the creditor. 

273. Subsections (2) to (4) provide for the procedure to be followed by the appointed person 
when applying for a decree of foreclosure.  The application must be accompanied by a statement 
setting out the whole amount secured by the land attachment and secured by any other security 
or diligence ranking before or equal to the land attachment.  Where part of the land has been 
sold, a report on that sale under section 102(1) must accompany the application.  A copy of the 
application must be served by a messenger of court on the debtor, any occupier of the land 
specified in the warrant for sale, the creditor in any heritable security affecting the land and any 
other person with a land attachment or other diligence over the land. 

274. Subsection (5) provides that the sheriff, after allowing any person served with a copy of 
the application an opportunity to make representations, may grant the decree of disclosure, 
suspend the application for no more than 3 months or appoint a valuer to fix a reserve price at 
which the land must be auctioned or advertised for sale and, if unsold, auctioned. 

275. Subsection (6) provides the debtor may bid and purchase at any auction or purchase at the 
price advertised for sale.  Subsection (7) provides that the sheriff may, where the appointed 
person produces an auctioneer’s certificate that the land remains unsold at the reserve price or 
that the land did not achieve a sale at the advertised reserve price, grant decree of foreclosure. 

276. Subsection (8) provides a decree of foreclosure must be in the form prescribed by rules of 
court, provide a detailed description of the land and contain a declaration of the price the creditor 
is deemed to have paid for the land (which is relevant for the purposes of section 107(2)). 

Section 107 – Registration of decree of foreclosure 

277. Section 107 provides for the effects of registration of the decree of foreclosure in the 
appropriate property register.  Subsection (1) provides that the debtor’s right to bring the land 
attachment to an end by paying the debt is removed and the land will vest in the creditor.  At the 
same time, the land will no longer be subject to the land attachment, securities or any diligence 
ranking after the land attachment and the creditor will have the right to redeem any security or 
diligence ranking prior to or equal with, the land attachment.  Effectively, the creditor will now 
own the land (or, in the case of a long lease, will become the tenant in place of the debtor). 

278. Subsection (2) provides that, despite the decree of foreclosure, the debtor will remain 
liable for any balance due to the creditor which is not extinguished by the price at which the 
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creditor is (under section 106(8)(c)) deemed to have acquired the land and for any sums due to 
any creditor under a postponed security.  Subsections (3) and (4) provide that the creditor’s title 
will not be challengeable on the ground of any irregularity in the diligence or foreclosure 
proceedings although the debtor will retain a right to claim damages for wrongful diligence. 

Payments to account and expenses 

Section 108 – Ascription 

279. This section provides that any sums recovered by land attachment or any payment made 
by the debtor while the attachment is in force will be ascribed in the following order: 

• the expenses of the land attachment chargeable against the debtor; 

• interest on the debt due as at the date the notice of land attachment was registered; 

• the debt due and any interest on it which has accrued since the registration of the 
notice. 

Section 109 – Expenses of land attachment 

280. This section provides that the expenses incurred by the creditor in carrying out the land 
attachment will be chargeable against the debtor and can be recovered only by the land 
attachment itself and not by any other legal process.  Any expenses not recovered by the time the 
land attachment is completed will cease to be chargeable against the debtor.  If the sheriff is 
satisfied that the debtor has objected on frivolous grounds to an application for a warrant for sale 
or for decree of foreclosure, the sheriff may award expenses against the debtor not exceeding an 
amount prescribed by the Scottish Ministers by regulations. 

Termination, discharge etc. of land attachment 

Section 110 – Termination by payment etc. 

281. Section 110(1) covers the situation where the debt owed is paid or tendered before the 
land attachment is created.  It provides that, if the full sum owed is paid or tendered to the 
creditor, a messenger of court or any other person authorised to receive payment on behalf of the 
creditor before the expiry of 28 days from the date the notice of land attachment is registered, no 
land attachment is created and the notice ceases to have effect. 

282. Subsections (2) and (3) cover the situation where such payment is made or tendered after 
a land attachment is created.  Provided the debtor complies with subsections (2) and (3), the land 
attachment will cease to have effect.  The land attachment will cease to have effect, however, 
only if the debtor pays or tenders the sum owed before either a contract of sale is concluded or a 
decree of foreclosure is registered.   

Section 111 – Discharge 

283. Section 111 applies where the debtor complies with section 110 and either the notice of 
land attachment or the land attachment ceases to have effect.  The creditor must discharge the 
notice of land attachment or the land attachment if the expenses of discharge are also paid or 
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tendered to the persons specified in section 110(1).  It is competent to register the discharge 
which must be in the form prescribed in rules of court. 

Section 112 – Recall and restriction of land attachment 

284. Section 112 provides for the sheriff’s powers to recall or restrict a land attachment. 

285. Subsections (1) and (2) provide that the debtor or any interested person may apply to the 
sheriff for an order recalling or restricting a land attachment.  The application must be in the 
form prescribed by rules of court and be notified to the creditor. 

286. Subsection (3) provides that the sheriff must make an order for recall if satisfied that the 
land attachment is invalid, has been carried out incompetently or irregularly, has ceased to have 
effect or the creditor, under section 111(2)(b) is obliged to discharge it.  Subsection (4) provides 
that the sheriff may make an order restricting the land attachment if satisfied that significantly 
more land is attached than need be and it is reasonable to restrict the attachment. 

287. Subsections (5) and (6) provide that an order for recall or restriction must be in the form 
prescribed by rules of court and that it is competent for a person who obtains such an order to 
register it in the property registers. 

Section 113 – Duration of land attachment 

288. Section 113(1) provides that a land attachment will cease to have effect 5 years after the 
date on which the notice of land attachment was registered, if not terminated earlier by payment, 
discharge or recalled by order of the sheriff. 

289. Subsections (2) to (4) give the creditor power to extend that period for a further 5 years.  
To extend the period the creditor must register a notice of extension in the form prescribed by 
rules of court within 2 months before the current 5-year period expires.  The creditor may extend 
the period on more than one occasion. 

Land attachment subsequent to reduction of deed granted in breach of inhibition 

Section 114 – Land attachment subsequent to reduction of deed granted in breach of 
inhibition 

290. Section 114 provides for the situation where a debtor has been inhibited, breaches the 
inhibition by disposing of the property affected and the inhibiting creditor reduces the transaction 
which breached the inhibition.  Taking the example of the sale of inhibited land, the reduction of 
the disposition granted by the debtor is ex capite inhibitionis.  This means that, in any question 
between the creditor and the debtor, the debtor is regarded as still having title to the land.  
However, the person who purchased the land from the debtor, in a question with anyone else, has 
that title. 

291. Land attachment is not competent against land in respect of which the debtor does not 
have a recorded or registered title (see section 71(2)).  Even where the disposition is reduced, the 
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debtor does not have recorded or registered title.  Section 114 provides that, notwithstanding 
section 71(2) and this rule from the law of inhibition, the inhibiting creditor who has reduced the 
disposition may proceed to register a notice of land attachment over the land.  A land attachment 
may subsequently be created and this section makes the necessary modifications to other sections 
in this Chapter to take account of the fact that the purchaser from the debtor (the “third party”) 
needs to be involved in the land attachment process. 

292. In addition, subsection (2) provides that the land attachment registered in the 
circumstances mentioned in subsection (1) enjoys preference in ranking in any competition with 
a security granted in favour of, and a land attachment executed by, a creditor of the third party. 

General and miscellaneous 

Section 115 – Land attachment as heritable security 

293. This section clarifies that a land attachment is not a heritable security for the purposes of 
the Heritable Securities (Scotland) Act 1894 and that the remedies of the creditor on default of 
the debtor under that Act are not therefore available to the creditor under a land attachment. 

Section 116 – Interpretation 

294. This section defines what is meant by expressions used in this Chapter.  It also provides 
the Scottish Ministers with power to modify the definitions of “decree” and “document of debt”. 

Chapter 3 – Residual attachment 

Section 117 – Residual attachment 

295. This section introduces a new form of diligence over property of a debtor to be known as 
residual attachment. 

296. Subsection (2) gives the Scottish Ministers power by regulations to specify the kind of 
property that may be attached by residual attachment.  That power is subject to subsections (3) 
and (4). 

297. Only property which is transferable and which cannot be attached by any other diligence 
can be specified.  In addition, property which is exempt from all diligence or from a particular 
diligence (such as the property listed in section 11 of the Debt Arrangement and Attachment 
(Scotland) Act 2002) cannot be specified.  Finally, property of which the debtor is the tenant and 
which is either a dwellinghouse used by the debtor as a sole or main residence or which is a croft 
cannot be specified. 

298. Subsection (5) makes it clear that property of a debtor which is of a kind specified as 
attachable by residual attachment can be attached even though it is owned in common by the 
debtor and a third party. 
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299. Subsections (6) and (7) give further content to the power of the Scottish Ministers to 
specify property under subsection (2).  In particular, subsection (7) envisages that the regulations 
may make provision for how that particular kind of property can be attached and how its value 
can be realised in order to pay off the debt secured by the residual attachment. 

300. As section 118 makes clear, residual attachment is available only in execution and not on 
the dependence and it cannot be executed as of right but must be sanctioned by the court. 

Application for residual attachment order 

Section 118 – Application for residual attachment order 

301. This section provides for the first stage of the residual attachment process.  The creditor 
must obtain a residual attachment order (under section 120) before then obtaining a satisfaction 
order (under section 124). 

302. This section governs the application by a creditor for a residual attachment order.  The 
creditor may do so only where the debt is established by a decree or a document of debt, the 
creditor has, before or on the service of a charge to pay, provided the debtor with a debt advice 
and information package, the debtor has been charged to pay the debt, and the period of payment 
has expired without payment being made. 

303. “Decree” and “document of debt” are defined in section 133 (as read with section 199) of 
the Bill.  The “debt advice and information package” is the same package required, in the case of 
attachment of moveables, by section 10 of the Debt Arrangement and Attachment (Scotland) Act 
2002 (see section 199(1)). 

304. An application for residual attachment must be in the form prescribed in rules of court, 
must specify the property to be attached and must set out how the creditor intends to realise the 
value of the property which the creditor proposes to attach.  The debtor and any person having an 
interest in the property must be notified of the application.  A person notified of the application 
may lodge objections to the application before the 14 day period for doing so has expired (see 
subsection (3)). 

Section 119 – Effect of application for residual attachment order 

305. This section sets out the effects on the debtor and other persons where the creditor makes 
an application for a residual attachment order.  The debtor must not, from the date the 
application was served until the court either makes a residual attachment order or dismisses the 
application, take any of the specified steps set out in subsection (3).   Those steps are transferring 
or otherwise disposing of the property, burdening the property, granting any licence in relation to 
the property or entering into any agreement to do any of these steps.  Subsection (4) provides 
that any steps which are taken after service of the application on the debtor are void and 
subsection (5) provides that a breach of this section by the debtor or any other person may be 
dealt with as a contempt of court. 
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Residual attachment order 

Section 120 – Residual attachment order 

306. This section provides for the making and effects of a residual attachment order. 

307. Subsection (1) provides that at the hearing on the application for a residual attachment, 
the court must allow any person who has lodged an objection a chance to be heard. 

308. Subsection (2) provides that the court may, if satisfied that the application is in order, 
make a residual attachment order which (in terms of subsection (3)) must specify the property to 
be attached, require notification of various persons by the creditor and state the persons on whom 
the schedule of residual attachment (see section 121) must be served.  When making a residual 
attachment order, the court may make any other order the court considers appropriate.  
Subsection (5) makes further provision about the kinds of ancillary orders the court may make. 

309. Under subsection (4), the court must refuse the application if either the property specified 
in it cannot be attached by residual attachment or if the creditor’s proposals for realising the 
value of the property would be ineffective (either in realising any value or, where the value was 
realised, it would not result in the debt being paid off or reduced). 

Section 121 – Schedule of residual attachment 

310. This section provides for the necessary step which the creditor must take if that creditor 
wants to create a residual attachment (see section 122).  Where the court grants a residual 
attachment order, the creditor may serve a schedule of residual attachment. 

Section 122 – Creation and effect of residual attachment 

311. This section provides a residual attachment is created at the beginning of the day after the 
schedule of residual attachment is served on the debtor.  Subsection (2) provides for the effects 
of a residual attachment.  The residual attachment gives the creditor a security over the attached 
property for the debt, interest on it and the expenses of the diligence. 

Satisfaction order 

Section 123 – Application for satisfaction order 

312. Where a creditor has created a residual attachment over property of a debtor, and the 
debtor does not pay off the debt, the next step will be an application to the court for a satisfaction 
order. 

313. Section 123 makes provision for applications for satisfaction orders and is in similar 
terms to section 118 (application for residual attachment order).  The application must, among 
other things, be accompanied by a copy of the schedule of residual attachment and any other 
document prescribed by rules of court.  Any person wishing to object to the application must do 
so within 14 days of the intimation of the application on that person. 
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Section 124 – Satisfaction order 

314. This section provides for the making and effects of a satisfaction order. 

315. Subsection (1) provides that, at the hearing on the application under section 123(1), the 
court must allow those who have lodged objections an opportunity to be heard. 

316. Subsection (2) provides for when the court can make a satisfaction order.  The court may 
make a satisfaction order if it is satisfied the application is in order and provided it is not obliged 
by subsection (6) to refuse the application.  Subsection (3) provides that a satisfaction order must 
specify the property to which it applies and must require the creditor to intimate it to the debtor 
and other persons the court specifies. 

317. Under subsection (4), a satisfaction order may authorise the sale of the attached property, 
the transfer of the property to the creditor, the transfer of income derived from the property to the 
creditor or the granting by the creditor of leases or licences of the property.  The types of order 
listed in subsection (4) are not exclusive.  In addition, section 117(7)(d) envisages that the 
Scottish Ministers may make provision for the types of satisfaction orders that may be made in 
respect of particular types of property. 

318. Where a satisfaction order is made which authorises sale of the property, the court must 
appoint a qualified person to carry out the sale and specify a period within which that should 
happen (subsection (5)(a)).  In the case of any kind of satisfaction order, the court may appoint a 
suitably qualified person to provide a report to the court on the market value of the property 
(subsection (5)(b)). 

319. Subsections (6) and (7) determine when the court must refuse an application for a 
satisfaction order.  The grounds in subsection (7) partially mirror those in section 120(4) 
(grounds for refusing application for residual attachment order). 

320. Subsection (8) gives the court power, if it thinks that making a satisfaction order would 
be unduly harsh to the debtor or a third party, to either refuse the application or make one but 
suspend it for a year. 

Section 125 – Intimation of court’s decision 

321. Section 125(1) provides that, where a satisfaction order is made under section 124(2), the 
creditor must send a copy to the debtor, the appointed person and any other person the court 
specifies. 

322. Subsection (2) provides that, where an application is refused, the court must send a copy 
of the order to the debtor and to any other person the court considers has an interest. 
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Section 126 – Effect of certain refusals of application for satisfaction order 

323. This section provides that the refusal of an application for a satisfaction order on the 
ground mentioned in section 124(7)(c) does not lift the residual attachment.  In other words the 
creditor still has the protection of the security over the attached property – which could give that 
creditor priority if the debtor is sequestrated.  In addition, the creditor can make another 
application for a satisfaction order at a later date, perhaps with a different proposal as to how the 
value of the attached property might be realised. 

Termination, discharge etc. of residual attachment 

Section 127 – Termination by payment etc. 

324. This section covers the situation where the debt owed is paid or tendered after a residual 
attachment is created.  It provides that the residual attachment will cease to have effect if the full 
sum recoverable by the residual attachment is either paid or tendered to the creditor, the 
appointed person, a messenger of court or another person authorised to receive payment on 
behalf of the creditor.  Where a satisfaction order has been made, the residual attachment will not 
cease to have effect unless the sum is paid or tendered before the contract of sale is concluded 
(where the satisfaction order authorises sale) or the property is otherwise disposed of. 

Section 128 – Recall 

325. This section provides for the court’s powers to recall or restrict a residual attachment. 

326. Subsections (1) and (2) provide that the debtor or any other person having an interest may 
apply to the court for an order recalling or restricting the residual attachment.  The application 
must be in the form prescribed in rules of court and be notified to the creditor. 

327. Subsection (3) provides that the court, if satisfied that a residual attachment is invalid, has 
been carried out incompetently or irregularly or that it has ceased to be in force, may make an 
order recalling the residual attachment.  Subsection (4) provides that, where the court is satisfied 
that significantly more property is attached than need be and it is reasonable to do so, it may 
make an order restricting the effect of the residual attachment to only that part of the property to 
which it relates. 

328. Subsection (5) provides that an order for recall or restriction must be in the form 
prescribed by rules of court. 

Section 129 – Duration of residual attachment 

329. This section provides that, subject to the court extending the period under subsection (2), 
a residual attachment will cease to have effect 5 years after the day the debtor receives the 
schedule of residual attachment.  Subsections (2) and (3) provide that the court may extend that 
period on the application of the creditor and may do so on more than one occasion. 
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Section 130 – Effect of death of debtor 

330. This section provides that where the creditor has taken steps to carry out a residual 
attachment but has not served a schedule of residual attachment on the debtor before the death of 
the debtor, no residual attachment is created and the residual attachment order will fall.  Where a 
residual attachment is created before the death of the debtor, it will continue and the creditor will 
be entitled to continue the attachment against the debtor’s executor or other representative.  
Rules of court may modify the procedures for residual attachment under this Chapter to reflect 
the circumstances covered by this section. 

General and miscellaneous 

Section 131 – Expenses of residual attachment 

331. This section provides that the expenses incurred by the creditor in carrying out the 
residual attachment will be chargeable against the debtor and can be recovered only by the 
attachment and not by any other legal process.  Any expenses not recovered by the time the 
residual attachment is completed will cease to be chargeable against the debtor.  If the court is 
satisfied that the debtor has objected on frivolous grounds to an application for a satisfaction 
order, the court may award expenses against the debtor not exceeding an amount prescribed by 
the Scottish Ministers by regulations. 

Section 132 – Ascription 

332. This section provides that any sums recovered by residual attachment or any payment 
made by the debtor while the attachment is in force must be ascribed in the following order: 

• the expenses of the residual attachment chargeable against the debtor; 

• interest on the debt due as at the date the residual attachment order was made; 

• the debt due and any interest on it which has accrued since the making of that order. 

PART 5 – INHIBITION 

Creation 

Section 134 – Certain decrees and documents of debt to authorise inhibition without need 
for letters of inhibition 

333. Subsection (1) provides that inhibition in execution is competent to enforce payment of a 
debt constituted by a decree or document of debt or to enforce an obligation to perform a 
particular act (sometimes referred to as an obligation ad factum praestandum).  Inhibition is 
competent only to enforce that kind of obligation where it is contained in a decree and the action 
to which the decree relates either contained an alternative conclusion or crave for payment of 
money (for example, payment of damages if the obligation was not adhered to) or was an action 
demanding the conveyance of or granting of a real right in heritable property (subsection (2)). 

334. Subsections (3) to (5) insert provisions relating to an inhibition for ordinary debt into the 
Writs Execution (Scotland) Act 1877, Sheriff Courts (Scotland) Extracts Act 1892 and the 
Debtors (Scotland) Act 1987 which provide that extract decrees or documents for payment 
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automatically carry a warrant for inhibition (including extracts of decrees granted in the sheriff 
court).  There is therefore no need to apply for letters of inhibition and subsection (6) abolishes 
this procedure. 

335. Subsection (7) provides that the sections 152 and 153 dealing with expenses and 
allocation of sums paid to account do not apply to inhibitions executed to enforce the 
performance of an obligation.  This is because there is no principal sum along with which 
expenses could be recovered under section 153 and no sum can be paid to account when there is 
no principal sum being recovered. 

336. Subsection (8) defines “decree” and “document of debt” by reference to section 199 of 
the Bill.  Subsection (9) provides for those definitions to be modified by the Scottish Ministers 
by regulations. 

Section 135 – Registration of inhibition 

337. This section provides that an inhibition is registered only by registering the schedule and 
certificate of inhibition in the Register of Inhibitions.  The schedule and certificate must be in the 
form prescribed by the Scottish Ministers by regulations. 

Section 136 – Date on which inhibition takes effect 

338. This section replaces section 155 of the Titles to Land Consolidation (Scotland) Act 
1868. 

339. New section 155 provides that an inhibition takes effect on the day it is registered unless 
a notice of inhibition is registered in the Register of Inhibitions; the schedule is served on the 
debtor after the notice is registered and the inhibition is registered before 21 days have expired 
from the date of registering the notice.  In those circumstances the inhibition takes effect from 
the date of the serving of the schedule.  A notice of inhibition must be in the form prescribed by 
the Scottish Ministers by regulations. 

Effect 

Section 137 – Property affected by inhibition 

340. Subsection (1) provides that inhibition may affect any heritable property.  

341. Subsection (2) provides that any rule of law authorising inhibition against any other 
category of property will cease to be in force.  In particular the rule that inhibition may only 
affect property which may be subject to the diligence of adjudication is abolished by this 
provision. 

342. Subsection (3) states that property is acquired on the day the deed transferring the 
property is delivered.  For the purposes of subsection (1) this means that, where a person has a 
deed delivered to them which transfers ownership of a house to them, an inhibition executed 
against that person will affect the house even if the person’s title to the house has yet to be 
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registered.  This subsection also applies to section 157 of the Titles to Land Consolidation 
(Scotland) Act 1868 which states that inhibition does not affect property acquired by a debtor 
after the inhibition is executed.  So if inhibition is executed before the day that a deed 
transferring a house is delivered, the house will not be affected by the inhibition. 

Section 138 – Effect on inhibition to enforce obligation when alternative decree granted 

343. This section provides that where there is an inhibition to enforce a decree for 
performance of a particular act and subsequently a decree for the alternative conclusion for 
payment is granted (for example, following failure to comply with the original decree), the 
inhibition continues in force and is treated as if it was executed to enforce payment under the 
later decree.  Without this provision, the inhibition would lapse and a new inhibition would have 
to be executed to enforce the decree for payment. 

Section 139 – Effect of conversion of limited inhibition on the dependence to inhibition in 
execution 

344. This section applies to the situation where a creditor obtains a decree for payment of all 
or part of a principal sum in an action in which the creditor had executed inhibition on the 
dependence of the action.  Under section 15J(b) of the 1987 Act (inserted by section 156 of the 
Bill) the court can limit the warrant to specified property. The effect of this section is that when 
that limited inhibition turns into an inhibition in execution of the decree (which happens when 
decree is granted) it is no longer limited to that property. 

Section 140 – Property affected by inhibition to enforce obligation to convey heritable 
property 

345. This section provides that where an inhibition is executed to enforce a decree for 
implement of an obligation to convey or grant a real right in heritable property, the inhibition is 
limited to the heritable property to which the decree relates. 

Section 141 – Inhibition not to confer a preference in ranking 

346. This section abolishes the rule that an inhibition confers a preference by exclusion in any 
sequestration, insolvency proceedings or other process in which there is ranking.  Inhibitions no 
longer confer any preference. However, this section does not affect any preference in 
proceedings where the inhibition is executed before this section comes into force even if the 
ranking process itself does not begin until after the section comes into force. 

Section 142 – Power of receiver or liquidator in creditor’s voluntary winding up to dispose 
of property affected by inhibition 

347. Subsection (2) amends the Insolvency Act 1986 by inserting section 61(1A) which 
provides that an inhibition which comes into force after the creation of a floating charge is not an 
effective diligence.  This means the inhibition does not restrict the power of a receiver appointed 
under such a floating charge to deal with any property which would normally be affected by the 
inhibition. Section 32 of the Bill changes the date of the creation of a floating charge.   
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348. Subsection (2) inserts section 166(1A) into the Insolvency Act which provides that a 
liquidator in winding up can exercise his power under Schedule 4 of that Act to sell property 
without that being affected by any inhibition affecting the company’s property. 

Termination 

Section 143 – Termination of effect of inhibition 

349. This section repeals the second reference to “inhibitions” in section 44(3)(a) of the 
Conveyancing (Scotland) Act 1924 and inserts section 44(3)(aa) which provides all inhibitions 
will cease to be in force after 5 years have expired from the date on which they come into force. 

Section 144 – Inhibition terminated by payment of full amount owing 

350. This section applies where an inhibition is executed to enforce payment of a debt and a 
sum is paid in respect of that debt to the creditor, a messenger of court or any other person who 
has authority to receive payment on behalf of the creditor.  Where the sum paid amounts to the 
total debt plus interest, the inhibition expenses and the expenses of discharging the inhibition, the 
inhibition will cease to be in force. 

Section 145 – Inhibition terminated by compliance with obligation to perform 

351. This section provides that where a decree for the performance of a particular act (a decree 
ad factum praestandum) is complied with any inhibition executed to enforce that decree ceases 
to have effect. 

Section 146 – Termination of inhibition when property acquired by third party 

352. Subsection (1) provides that, despite the fact that the conveyance or granting of a right in 
property affected by an inhibition is a breach of the inhibition (see section 147), an inhibition 
ceases to be in force if the conveyance or granting of the right for value and is made to a person 
acquiring the property or right who acts in good faith.  In other words, the person acting in good 
faith acquires the property or right free of the encumbrance of the inhibition.  This applies 
regardless of whether the person acquiring the property does so from the inhibited debtor or from 
another person who themselves had acquired from the debtor (or who acquired from such a 
person etc.) (subsection (3)).  Only the person acquiring the property or right needs to act in good 
faith for the inhibition to cease to affect that property.   

353. Subsection (2) is in similar terms to section 137(3) and provides that a person acquires 
property or a right in it when the deed is delivered to that person. 

354. Subsection (4) provides that a person is assumed to act in good faith if the person does 
not know about the inhibition and has taken all reasonable steps to find out whether or not an 
inhibition exists affecting the property in question.  An example of taking all reasonable steps 
might be where a buyer of a house instructs a search taken up to the date of completion of the 
sale (or whatever date close to that is reasonable according to current practice) in the Register of 
Inhibitions against the seller and any previous owner against whom an inhibition could be in 
force affecting the house and the search fails to disclose the existence of the inhibition. 
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Breach 

Section 147 – Breach of inhibition 

355. This section provides that an inhibited debtor breaches an inhibition when the debtor 
delivers a deed to a third party transferring or granting a right in any property which is affected 
by the inhibition.  As with sections 137(3) and 146(2) it is the date of delivery of the deed which 
is relevant.  That is the date on which the breach occurs. 

Section 148 – Prescription of right to reduce transactions in breach of inhibition 

356. This section removes any doubt that the 20 year period of long negative prescription (set 
out in section 8(1) of the Prescription and Limitation (Scotland) Act 1973) applies to the right of 
an inhibitor to have a deed granted in breach of an inhibition reduced. 

Section 149 – Registration of notice of litigiosity and discharge of notice 

357. This section inserts section 159A into the Titles to Land Consolidation (Scotland) Act 
1868. 

New section 159A – Registration of notice of summons of action of reduction 

358. This section applies where an inhibiting creditor raises an action of reduction of a deed 
granted in breach of an inhibition.  The inhibiting creditor will register a notice of the signeted 
summons in the action in the Land Register of Scotland or the Register of Sasines (property 
registers), specifying the land in the deed under reduction.  This provides notice in the property 
registers that the land in question is litigious pending the outcome of the action of reduction.  An 
inhibiting creditor who fails to obtain a decree of reduction will discharge the notice in the form 
prescribed by regulations so that the land no longer appears as litigious in the property registers. 

Section 150 – Reduction of lease granted in breach of inhibition 

359. This section applies where an inhibited debtor grants a lease of land affected by 
inhibition.  A lease granted in those circumstances will be reducible if it is capable of lasting for 
a period of 5 years as at the date on which the action for reduction of the lease is raised.  A lease 
which is not capable of lasting 5 years after that date will be reducible if the Court of Session is 
satisfied that in all circumstances it would be fair and reasonable to reduce it.  Section 150(4) 
specifies how to calculate the unexpired duration of a lease. 

General and miscellaneous 

Section 151 – Power to prescribe forms in the 1868 Act 

360. Subsection (2) inserts new section 159B into the Titles to Land Consolidation (Scotland) 
Act 1868 which provides that the power to prescribe the form of notices in sections 155, 159 and 
159A of that Act is to be exercised by the Scottish Ministers by regulations subject to the 
negative resolution procedure of the Scottish Parliament. 
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Section 152 – Expenses of inhibition 

361. Subsection (1) provides that the expenses incurred by the creditor in carrying out an 
inhibition will be chargeable against the debtor but (by virtue of subsection (3)) the expenses of 
only one further inhibition in relation to the same debt as the original inhibition will be 
chargeable against the debtor.   

362. Subsection (2) provides that inhibition expenses will be recoverable from the debtor only 
by land attachment and residual attachment executed to recover the debt to which the inhibition 
relates.  There is no other legal method available to recover these expenses.   

363. Subsection (4) provides that in a sequestration or other process where there is ranking, the 
inhibition expenses will be treated as part of the debt to which the inhibition relates.  This section 
and sections 144 and 153 do not apply to an inhibition on the dependence. 

Section 153 – Ascription 

364. This section applies where an inhibition executed to enforce payment of a debt is in force 
and any payment is made by the debtor on account of the total recoverable by the inhibiting 
creditor.  The payments made on account are allocated to the sum recoverable in the following 
order: 

• the expenses of any other diligence chargeable against the debtor; 

• the inhibition expenses; 

• interest on the sum due as at the date the inhibition came into force; 

• the debt to which the inhibition relates and any interest due after the date the 
inhibition comes into force. 

Section 154 – Keeper’s duty to enter inhibition on title sheet 

365. This section inserts subsections (1A) and (1B) into section 6 of the Land Registration 
(Scotland) Act 1979. 

366. New subsection (1A) provides that the Keeper will enter an inhibition registered in the 
Register of Inhibitions in the title sheet of a property only where the property (or a right in it) has 
been transferred in breach of the inhibition. 

367. New subsection (1B) provides that the Keeper will, on application by the third party or 
any other person having an interest, amend the title sheet to show any subsequent discharge or 
restriction of the entered inhibition. 

Section 155 – Inhibition effective against judicial factor 

368. This section provides that irrespective of the appointment of a judicial factor on an 
inhibited debtor’s estate, the inhibition will continue to be in force.  This will not be the case 
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where the inhibited debtor is dead and a judicial factor is appointed under section 11A of the 
Judicial Factors (Scotland) Act 1889. 

PART 6 – DILIGENCE ON THE DEPENDENCE 

Section 156 – Diligence on the dependence 

369. Section 156 inserts a new Part 1A (after section 15) into the  Debtors (Scotland) Act 1987 
(c.18). This new Part sets out a new regime for the granting of diligence on the dependence and 
replaces the common law on this. 

370. Diligence on the dependence of an action is a provisional or protective measure which is 
used during the progress of a court action, or just before an action is raised.  There are two types 
of diligence on the dependence, arrestment on the dependence and inhibition on the dependence.  
Arrestment “freezes” goods or money owned by the person against whom the arrestment is 
executed (usually the defender in the action) which are held by a third party (usually called the 
“arrestee”).  Inhibition principally prohibits the defender from selling heritable property. 

New section 15A – Diligence on the dependence of action 

371. Section 15A(1) gives the Court of Session and the sheriff court equivalent powers to 
grant warrants for arrestment (including, to a certain extent, admiralty arrestments) and 
inhibition on the dependence of a court action.  How the courts can exercise these powers is 
given further content by subsection (2) and sections 15C to  15F. 

372. Subsection (1) extends the powers of the sheriff by giving sheriffs the power to grant a 
warrant for inhibition on the dependence.  Under the present law, a pursuer who wishes to inhibit 
on the dependence of a sheriff court action has to obtain the warrant to do so from the Court of 
Session using a procedure which involves preparation and presentation of an Act and Letters of 
Inhibition. 

373. Subsection (2) provides that a warrant for arrestment on the dependence is competent 
only where the action on the dependence of which it is sought contains a conclusion for payment 
of a sum other than expenses.  Warrant for inhibition on the dependence is competent only where 
the action contains a similar conclusion for payment of money or where it contains a conclusion 
seeking specific implement of an obligation to convey heritable property to the creditor or to 
grant the creditor a real right in security, or some other right, over property. 

374. Subsection (3) provides that “action” in this Part of the 1987 Act includes in the sheriff 
court those brought as summary causes, small claims and summary applications as well as those 
brought as ordinary actions. 

New section 15B – Diligence on the dependence of petition 

375. Section 15B gives the Court of Session an additional power by providing that it is 
competent for the Court of Session to grant warrant for diligence by arrestment or inhibition on 
the dependence of a petition.  How this power can be exercised is again given further content by 
subsection (2) and by sections 15C to 15F.  Again, the court can grant warrant for arrestment on 
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the dependence only where the petition contains a prayer for payment of money other than 
expenses.  Warrant for inhibition on the dependence can be granted where the petition contains a 
similar prayer for payment or where it contains a prayer for specific implement of a similar 
obligation as that described in section 15A(2)(b)(ii). 

376. Subsection (3) provides that legislation and rules of law relating to diligence on the 
dependence of actions are to apply to diligence on the dependence of petitions, so far as 
practicable and provided the contrary intention does not appear. 

New section 15C – Diligence on the dependence to secure future or contingent debts 

377. Section 15C provides that it will be competent for the court to grant warrant for diligence 
on the dependence of a conclusion for payment of a debt which is a future or contingent debt.  
Examples of such debts are aliment and financial support or a capital sum claimed in an action 
for divorce or nullity of marriage.  These particular examples of future or contingent debts were 
formerly governed by section 19 of the Family Law (Scotland) Act 1985.  That provision is now 
repealed (see schedule 6 to this Bill). 

New section 15D – Application for diligence on the dependence 

378. Section 15D(1) provides that at any time before a final decision has been taken in a court 
action, the “creditor” may apply for warrant for diligence on the dependence.  In the scheme of 
the 1987 Act, “creditor” in this new Part means the person seeking to do diligence, and “debtor” 
means the person against whom that diligence is sought.  Those terms are used throughout this 
Part.  Section 15D should also be read with section 15G, which makes it clear that warrant for 
diligence on the dependence can be applied for, granted and executed before service of the 
summons in the action. 

379. Subsection (2) requires the application for the warrant: (a) to be in the form, or nearly as 
may be in the form specified in rules in court; (b) to be intimated to the debtor and any other 
interested party; (c) to state where an immediate warrant is being sought before a hearing on the 
application; and (d) to include any other information which the Scottish Ministers require such 
applications to contain. 

380. Subsection (3) provides that an application for warrant for diligence on the dependence 
need not be intimated where an immediate warrant is sought before a hearing of the application. 

381. Subject to section 15E, which enables the court to grant warrant without an initial 
hearing, subsection (4) requires the court to fix a date for a hearing on the application and to 
order the creditor to so notify the debtor and any other interested party which the court thinks has 
an interest. 

New section 15E – Grant of warrant without a hearing 

382. Subsections (1) and (2) of section 15E give the court power to make an order granting a 
warrant for diligence on the dependence before an initial hearing of the application provided it is 
satisfied that: 

• the creditor has a prima facie case on the merits of the court action; 
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• there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor, if warrant for diligence on the 
dependence were not granted in advance of a hearing; and 

• it is reasonable in all the circumstances including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

383. Subsection (3) puts the onus of satisfying the court of the case for granting warrant in 
advance of a hearing on the creditor. 

384. Subsection (4) requires the court, on making an order granting warrant for diligence on 
the dependence without a hearing on the application to fix a date for a hearing under section 15K 
(recall of diligence on the dependence) and to require the creditor to so notify the debtor and any 
other interested party. 

385. Where a hearing has been fixed under subsection (4)(a), section 15E(5) applies section 
15K, as if the debtor or a person having an interest had applied to the court for an order under 
that section. 

386. In applying section 15K, this means that at the hearing the court must consider the 
validity of the warrant and any diligence on the dependence executed under it.  The effect of 
section 15K(7) is to place the onus on the creditor to satisfy the court that a recall or restriction 
order should not be made.   

387. Where the court is satisfied the warrant is invalid it is under a duty to make an order 
recalling the warrant or any diligence on the dependence which has been executed under it (the 
court can also make an ancillary order) (section 15K(3)). 

388. Subsection (6) provides that, where the court decides that a warrant should not be granted 
without a hearing and the creditor insists on pursuing the application, the court is obliged to fix a 
date for a hearing on the application and require the creditor to so notify the debtor and any other 
interested party. 

New section 15F – Hearing on application 

389. Section 15F sets out the procedure to be followed at a hearing on an application for 
warrant for diligence on the dependence.  Such a hearing on an application takes place in respect 
of applications where the creditor either doesn’t apply for a warrant to be granted in advance of a 
hearing or where the court refuses to make an order granting a warrant without a hearing. 

390. Subsection (1) places a duty on the court, at the hearing, to give any person who received 
intimation of the hearing date (namely the debtor and any person appearing to the court to have 
an interest) the chance to make representations before the court makes a decision on the 
application. 
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391. Under subsections (2) and (3) the court may make an order granting the warrant if it is 
satisfied as to the same matters which it is obliged to consider under section 15E(2), namely that: 

• the creditor has a prima facie case on the merits of the court action;  

• there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor, if warrant for diligence on the 
dependence were not granted; and 

• it is reasonable in all the circumstances, including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

392. Subsection (4) puts the onus of satisfying the court that it should grant warrant to the 
creditor. 

393. Subsection (5) provides for intimation of the court’s decision to the debtor and any other 
interested party it thinks has an interest. 

394. Subsection (6) provides that in refusing the warrant the court may impose such conditions 
as it thinks fit. 

395. Subsection (7) gives examples of particular conditions which the court might impose 
under subsection (6). 

Execution before service 

New section 15G – Execution of diligence before service of summons 

396. Section 15G applies where diligence on the dependence is executed before the summons 
in the action is served on the debtor.  By virtue of sections 15A(3) and 15B(3), “summons” 
(which is the initiating document in the Court of Session) is construed here as meaning also 
“initial writ” (in the sheriff court) and “petition” in the case of Court of Session petitions. 

397. It provides that the summons must be served on a debtor within 21 days of the execution 
of the diligence on the dependence.  Where the summons is not served within that period, the 
diligence ceases to have effect unless the 21-day period has been extended by the court. 

398. Subsections (3) and (4) deal with the court’s power to grant an extension.  They provide 
that the court may, on the application of the creditor, extend the period having regard to the 
efforts of the creditor to serve the summons within 21 days and any special circumstances 
preventing or obstructing service within that period. 

Restriction on property attached 

New section 15H – Sum attached by arrestment on dependence 

399. This section and section 15J change the effect of diligence on the dependence.  Currently, 
there is no monetary or other limit of value placed on a warrant for diligence on the dependence.  
This means that where an arrestment on the dependence is served the whole funds owed to the 
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defender by the arrestee are frozen, not just the amount sued for.  Similarly an inhibition upon 
the dependence of an action affects all heritable property of the defender even if it is worth far 
more than the amount sued for.  

400. Subsections (1) and (2) provide that the court, when granting warrant for arrestment on 
the dependence, may limit the warrant specifying an amount, which must not exceed a maximum 
amount calculated by reference to the formula set out in subsection (2).  The maximum limit is 
calculated as being the aggregate of: 

• the principal sum claimed; 

• a sum of up to 20% of the principal sum (or such other percentage as the Scottish 
Ministers prescribe by regulations); 

• interest on the principal sum at the judicial rate accrued up to 1 year; 

• any sum which the Scottish Ministers prescribe by virtue of their power under 
subsection (3) (being a sum which they think reasonably represents the likely 
expenses of the arrestment incurred and chargeable against a debtor). 

401. Subsection (4) provides that section 73E of the Debtors Scotland Act 1987 (which is 
inserted into that Act by section 192) applies.  The court, under section 15H, may restrict the 
total sum which may be arrested.  But section 73E will operate whenever a creditor seeks to 
arrest a bank account to protect a minimum balance in that account.  This note should be read 
with paragraphs 584 to 588 of the note for section 192 for further explanation. 

New section 15J – Property affected by inhibition on dependence 

402. Section 15J provides that where a court grants warrant for inhibition on the dependence 
in a case where the action is specifically to oblige the debtor to convey heritable property, to 
grant a real right in security or some other right to the creditor, the court must limit the property 
attached to that particular property.  In any other case, the court may limit the property attached 
to such property it may specify. 

New section 15K – Recall of diligence on the dependence 

403. Under section 15K(1), the debtor or any other person having an interest can apply to the 
court for any order set out in subsection (2).  Those orders are an order recalling or restricting the 
warrant granted, if the warrant has been executed, an order recalling or restricting any arrestment 
or inhibition so executed, an order determining any question as to the validity, effect or operation 
of the warrant or an order ancillary to any other order sought. 

404. Subsection (3) provides that, where the court is satisfied the warrant is invalid it is under 
a duty to make an order recalling the warrant or any diligence on the dependence which has been 
executed under it (the court can also make an ancillary order). 

405. By virtue of subsection (4), where the court decides the warrant is valid it may still make 
an order recalling or restricting the warrant or diligence done under it if it considers that an 
arrestment or inhibition executed in pursuance of the warrant is irregular, incompetent or 
ineffective or if it is reasonable in all the circumstances, including the effect granting warrant 
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may have had on any person having an interest, to do so.  The power in subsection (4) is subject 
to subsection (5). 

406. Subsection (5) imposes a duty on the court to make an order recalling the warrant or an 
arrestment or inhibition executed in pursuance of the warrant and gives it power to make an 
ancillary order, where it is no longer satisfied as to the matters set out in subsection (6).  Those 
matters mirror the considerations which the court must take into account when determining 
whether to grant a warrant (see section 15F(3)). 

407. Subsection (7) places the onus on the creditor to satisfy the court that a recall or 
restriction order should not be made.  Subsections Section 15K(8) and (9) enable the court to 
impose any conditions it thinks fit when making an order which may include requiring the debtor 
to consign money into court, to find caution or to give some other kind of security as the court 
thinks fit. 

408. Subsection (10) provides that this section applies regardless of whether the warrant for 
diligence on the dependence was obtained, or executed, before the section came into force. 

New section 15L – Variation and recall of conditions 

409. Under section 15L, the court may, on an application by the debtor, vary an order 
restricting a warrant for diligence on the dependence under section 15K(4), or vary or remove a 
condition imposed under section 15F(6) or 15K(8). 

General and miscellaneous 

New section 15M – Expenses of diligence on the dependence 

410. Subsection (1) provides that a creditor will generally be entitled to the expenses incurred 
in obtaining a warrant for diligence on the dependence and the costs in executing an arrestment 
or inhibition.  This is subject to subsection (3)(a) which provides that the court may modify or 
refuse those expenses where it finds that the creditor was acting unreasonably in applying for the 
warrant or considers the modification or refusal to be reasonable in all the circumstances with 
regard to how the action was decided. 

411. Subsection (2) entitles the debtor to claim the expenses incurred in opposing the warrant 
where the warrant was granted and the court is satisfied that the creditor was acting unreasonably 
in applying for the warrant.  This section is subject to subsection (3)(b) which gives the court a 
power to modify or refuse those expenses where it is satisfied that it is reasonable in all the 
circumstances of the case, including the outcome of the case, to do so. 

412. Subsection (4) provides that, apart from the matters covered by subsections (1) to (3), the 
court retains its discretion to deal with expenses as it thinks fit. 

413. Subsection (5) provides that expenses incurred in obtaining or opposing warrant for 
diligence on the dependence are expenses of process. 
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414. Subsection (6) preserves existing rules in legislation or common law on the recovery of 
expenses chargeable against a debtor as are incurred in executing an arrestment or inhibition on 
the dependence of an action.  In particular, section 93 of the Debtors (Scotland) Act 1987 applies 
to the recovery of expenses incurred in executing arrestments. 

New section 15N – Application of this Part to admiralty actions 

415. Section 15N applies this Part of this Act where it is consistent with the provisions of Part 
V of the Administration of Justice Act 1956 (c.46) (admiralty jurisdiction and arrestment of 
ships), to an arrestment on the dependence of an admiralty action as it applies to any other 
arrestment on the dependence. However, sections 15J (property affected by inhibition on the 
dependence) and 15M (expenses) do not apply.  See also schedule 4 to this Bill, which inserts a 
new section 47B on expenses into the 1956 Act. 

Section 157 – Prescription of arrestment 

416. This section inserts a new section 95A into the 1987 Act as a replacement for section 22 
of the Debtors (Scotland) Act 1838 (which is repealed by schedule 6).  This applies to 
arrestments on the dependence and to arrestments in execution. 

New section 95A – Prescription of arrestment 

417. Subsection (1)(a) provides that, where an arrestment on the dependence of an action is 
not insisted in, for example where no action is taken on it, then it prescribes (and cannot be 
enforced) after the expiry of 3 years from the date on which a final interlocutor is obtained by the 
creditor for payment of all or part of the principal sum which was sought in the action. 

418. Subsection (1)(b) provides that, where an arrestment in execution of an extract decree or 
other extract registered document relating to a debt which is due (so not a future or contingent 
debt) is not insisted in, it prescribes (and cannot be enforced) after the expiry of 3 years from the 
date on which the arrestment was executed. 

419. Subsection (2) provides that an arrestment securing or enforcing a future or contingent 
debt, if not insisted in, prescribes after the expiry of 3 years from the date the debt became due. 

420.   Subsection (3) provides that any time during which a time to pay direction, an interim 
order under section 6(3) of the 1987 Act or a time to pay order is in effect is to be disregarded 
when determining the date the arrestment will expire. 

421. Subsection (4) excludes earnings arrestments, current maintenance arrestments and 
conjoined arrestment orders from the application of this section. 

422.   Subsection (5) provides that this section will apply irrespective of whether warrant for 
the arrestment is obtained, or the arrestment is executed, before this section comes into force. 

423. Subsection (6) defines “final interlocutor” for the purposes of subsection (1)(a). 
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Section 158 – Abolition of letters of loosing 

424. Loosing is a method, by way of signeted letters of loosing, of releasing arrested property 
which does not extinguish the arrestment itself until the debtor uplifts the arrested property.  
Section 158(1) abolishes loosing.  Subsection (2) provides that the abolition of loosing does not 
affect the law relating to the loosing of an arrestment of a ship or its cargo, nor does it affect the 
exercise of any other power of the court to recall or restrict an arrestment. 

Section 159 – Abolition of adjudication in security 

425. Adjudication in security is available on documents of debt in relation to which the time 
for payment had not yet arrived, such as future debts.  Section 159 abolishes adjudication in 
security.   

PART 7 – INTERIM ATTACHMENT 

Section 160 – Interim attachment 

426. Section 160 inserts a new Part 1A (after section 9) into the Debt Arrangement and 
Attachment (Scotland) Act 2002 (asp 17). 

427. Part 1A creates a new diligence known as interim attachment which will allow a creditor 
to attach a debtor’s tangible assets (also known as corporeal moveable property) on the 
dependence of a court action for payment. 

New section 9A – Interim attachment 

428. Section 9A(1) creates interim attachment by giving the court power, subject to sections 
9B to 9E,  to grant a warrant which will authorise the attachment of corporeal moveable property 
(owned either solely by the debtor or in common with a third party) on the dependence of a court 
action.  This power to attach is to be known as “interim attachment”. 

429. Subsection (2) provides that a warrant for interim attachment is competent only in 
relation to a court action for payment provided that action is not limited to a conclusion for 
expenses. 

430. Subsection (3) has the effect of allowing interim attachment on the dependence of 
petitions in the Court of Session. 

431. Subsection (4) makes it clear that interim attachment is available in all sheriff court 
actions and also sets out definitions of “court”, “creditor” and “debtor” within the meaning of 
this Part of the Bill.  It also provides that expressions used in Part 1A of the 2002 Act have the 
same meanings as those expressions have in Part 2 of that Act, unless the context otherwise 
requires. 
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New section 9B – Articles exempt from interim attachment 

432. Section 9B provides that interim attachment may not be used to attach the following 
assets: 

• section 9B(a) - those inside the debtor’s home;  

• section 9B(b) – those which are exempt under section 11 of the 2002 act, namely: 

• equipment which the debtor reasonably requires for a profession, trade or business 
provided it doesn’t exceed £1000 in aggregate value (or any other sum prescribed 
in regulations); 

• any vehicle reasonably required by the debtor which is not worth more than 
£1000 (or any other sum prescribed in regulations); 

• a mobile home which is the debtor’s only or principal residence; 

• any equipment reasonable required for maintenance of a garden or yard beside or 
associated with the debtor’s home; and 

• by virtue of the amendment of section 11 by schedules 4 and 5 to this Bill, cargo 
onboard ships and money (as defined in section 162 of this Bill); 

• section 9B(c) - a mobile home which is the only or main residence of a person other 
than the debtor; 

• section 9B(d) – those which are perishable or with potential to deteriorate quickly 
and to a great extent in condition or value; and 

• section 9B(e) – material for a manufacturing process or goods to be sold as a normal 
part of a debtor’s stock in trade. 

Application for interim attachment 

New section 9C – Application for warrant for interim attachment 

433. Section 9C(1) provides that the creditor may apply for warrant for interim attachment at 
any time during which a court action is in dependence.  This section should be read with section 
9G, which makes it clear that warrant for interim attachment can be applied for before service of 
the summons in the action. 

434. Subsection (2) requires the application for the warrant: (a) to be in the form, or nearly as 
may be in the form, specified in rules in court; (b) to be intimated to the debtor and any other 
interested party; (c) to state where an immediate warrant is being sought before a hearing on the 
application; and (d) to include any other information which the Scottish Ministers require such 
applications to contain. 

435. Subsection (3) provides that an application for warrant for interim attachment need not be 
intimated where an immediate warrant is sought before a hearing of the application. 

436.   Subject to section 9D, which enables the court to grant warrant without an initial 
hearing, subsection (4) requires the court to fix a date for a hearing on the application and to 
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order the creditor to intimate that date to the debtor and any other party which the court thinks 
has an interest. 

New section 9D – Grant of warrant without a hearing 

437. Sections 9D(1) and (2) give the court power to grant a warrant for interim attachment 
without an initial hearing on the application provided it is satisfied that: 

• the creditor has a prima facie case on the merits of the court action; 

• there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor, if warrant for interim attachment 
were not granted in advance of a hearing; and 

• it is reasonable in all the circumstances, including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

438. Subsection (3) puts the onus of satisfying the court of the case for granting warrant in 
advance of a hearing on the creditor. 

439. Subsection (4) requires the court, on making an order granting warrant for interim 
attachment without a hearing on the application, to fix a date for a hearing under section 9L 
(recall of interim attachment) and to require the creditor to so notify the debtor and any other 
interested party. 

440.   Where a hearing has been fixed under subsection (4)(a), subsection (5) applies section 
9L as if an application had been made to the court for an order under section 9L. 

441. In applying section 9L, this means that at the hearing the court must consider the validity 
of the warrant and any interim attachment executed under it.  The effect of section 9L(7) is to 
place the onus on the creditor to satisfy the court that a recall or restriction order should not be 
made. 

442. Where the court is satisfied the warrant is invalid it is under a duty to make an order 
recalling the warrant or any interim attachment which has been executed under it (the court can 
also make an ancillary order) (section 9L(3)). 

443. Subsection (6) provides that where the court decides that a warrant should not be granted 
without a hearing and the creditor insists on pursuing the application, the court is obliged to fix a 
date for a hearing on the application and require the creditor to so notify the debtor and any other 
interested party. 

New section 9E – Hearing on application 

444. Section 9E sets out the procedure to be followed at a hearing on an application for 
warrant for interim attachment.  Such a hearing on an application takes place in respect of 
applications where the creditor either doesn’t apply for a warrant to be granted in advance of a 
hearing or where the court refuses to make an order granting a warrant without a hearing. 
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445. Subsection (1) places a duty on the court, at the hearing, to give any person who received 
intimation of the hearing date (namely the debtor and any person appearing to the court to have 
an interest) the chance to make representations before the court makes a decision on the 
application. 

446. Under subsections (2) and (3) the court may make an order granting the warrant if it is 
satisfied as to the same matters which it is obliged to consider under section 9D(2), namely that: 

• the creditor has a prima facie case on the merits of the court action;  

• there would be a real and substantial risk of the debtor frustrating enforcement of a 
decree found in favour of the creditor by being or becoming insolvent, or putting the 
debtor’s assets beyond the reach of the creditor if warrant for interim attachment 
were not granted; and 

• it is reasonable in all the circumstances, including the effect granting warrant may 
have on any person having an interest, to grant the warrant. 

447. Subsection (4) puts the onus of satisfying the court that it should grant warrant on the 
creditor. 

448. Subsection (5) provides for intimation of the court’s decision to the debtor and any other 
interested party it thinks has an interest. 

449. Subsection (6) provides that in refusing the warrant the court may impose such conditions 
as it thinks fit. 

450. Subsection (7) gives examples of particular conditions which the court might impose. 

Execution of interim attachment 

New section 9F – Execution of interim attachment 

451. Section 9F(1) applies sections 12, 13, 15 and 17 (except section 17(3)(b) and (4)) of the 
2002 Act to the execution of interim attachment.  Section 12 states on which days, and during 
which times, it is not competent to execute an attachment.  Section 13 allows a messenger of 
court, when executing an attachment, to assume that articles are owned by the debtor, although 
the messenger is required to enquire as to ownership when attaching articles.  Section 15 allows 
a messenger executing an attachment to open shut and lockfast places and requires the 
messenger to value articles attached (or arrange for their valuation).  Section 17 requires the 
messenger to make a report of the attachment to the court. 

452. Subsection (2) requires the messenger of court, immediately after executing an interim 
attachment, to serve a schedule of interim attachment on the debtor.  Subsection (3) makes 
further provision in relation to the schedule which should be in accordance with the form 
prescribed in court rules, should be signed by the messenger and should specify the property 
attached.  By virtue of subsection (4), the messenger of court is obliged to provide the debtor 
with a copy of the schedule of interim attachment, or where that’s not practicable, give a copy to 
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a person who is present at the location of the interim attachment.  Alternatively, where there’s no 
such person, the messenger must leave a copy of the schedule at that location. 

453. Subsection (5) makes it clear that references elsewhere in Part 1A of the 2002 Act to the 
day on which an interim attachment is executed are references to the day on which the schedule 
of interim attachment is given to the debtor, to a person present or left at the premises where the 
interim attachment was executed by a messenger of court. 

New section 9G – Execution of interim attachment before service 

454. Section 9G applies where an interim attachment is executed before the action is served on 
the debtor.  By virtue of section 9A(3) and (4), “summons” (which is the initiating document in 
the Court of Session) is construed here as meaning also “initial writ” (in the sheriff court) and 
“petition” in the case of Court of Session petitions. 

455. It provides that the summons must be served on the debtor within 21 days of the 
execution of the interim attachment.  Where the summons is not served within that period, the 
attachment ceases to have effect unless the 21 day period has been extended by the court. 

456. Subsections (3) and (4) deal with the court’s power to grant an extension.  They provide 
that the court may, on the application of the creditor, extend the period having regard to the 
efforts of the creditor to serve the summons within 21 days and any special circumstances 
preventing or obstructing service within that period. 

Interim attachment: effects 

New section 9H – Unlawful acts after interim attachment 

457. Section 9H applies the provisions on unlawful acts for attachment in section 21 (except 
subsections (3) and (15)) of the 2002 Act to interim attachment, with relevant modifications.   

458. Section 21 prohibits the removal, sale, gifting or other disposal of attached articles and 
their wilful destruction or damage. To do so is in breach of the attachment and may be dealt with 
as a contempt of court.  Section 21(7) requires the debtor to give notification to the creditor and 
officer if an attached article is stolen and of any insurance claim which the debtor intends to 
make. Section 21(10) provides that, where attached articles have been damaged, destroyed or 
stolen, the court may order that others be attached. Damaged articles may, on the authority of the 
court, be revalued.  Section 21(11) to (15) makes provision for a sum of money to be consigned 
into court in circumstances where an article is made unavailable (by being moved, damaged, lost, 
stolen or sold) by the debtor or any third party who knows the article is attached. 

New section 9J – Articles belonging to or owned in common by a third party 

459. Section 9J(1) provides that the court may make an order releasing an article from an 
interim attachment where it is satisfied a third party owns the article. 

460. Subsection (2) gives the court similar power to release an article from an interim 
attachment where the court is satisfied that a third party owns the article in common with the 
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debtor and that the continued attachment of the article in question would be unduly harsh to the 
third party. 

461. Subsection (3) applies section 34(2) of the 2002 Act where a third party claims sole 
ownership of the article as it applies where a third party makes an application for the purposes of 
section 34(1)(b)(ii).  This has the effect of preserving a third party’s rights so that that the third 
party is not precluded from taking any other proceedings for the recovery of the article. 

462. Subsection (4) provides that, where the interim attachment of an article ceases under 
subsection (1) or (2), the messenger of court may attach other articles which are owned by the 
debtor and kept at the place at which the original interim attachment was executed. 

New section 9K – Duration of interim attachment 

463. Section 9K(1) provides that an interim attachment, unless recalled, will continue to have 
effect: 

• for a period of 6 months after the conclusion of the action on the dependence of 
which interim attachment was executed provided the creditor obtains a final 
interlocutor for payment of all or part of a principal sum concluded for (or for such 
longer period as the court may specify); 

• until the court grants decree of absolvitor in favour of the debtor or dismisses the 
action; or 

• when, by virtue of section 9K(3), the creditor agrees to the interim attachment 
ceasing to be in force in relation to every attached item. 

464. Subsection (2) provides that an interim attachment ceases to have effect if an attached 
item is attached by the creditor in execution of the final interlocutor mentioned in section 
9K(1)(a). 

465. Subsection (3) provides that the creditor may at any time agree in writing to the interim 
attachment ceasing to have effect in relation to a specific attached item.  The attachment ceases 
when the court is so notified. 

466. Subsection (4) provides that the court may, on application by the creditor, extend the time 
an interim attachment continues to have effect after final interlocutor in the creditor’s favour, but 
only if the application is made before the 6-month period expires and the court is satisfied that 
exceptional circumstances make it reasonable to grant the application. 

467. Where an application is made under subsection (4) but not determined before the expiry 
of the 6-month period, subsection (5) has the effect of extending that period until the application 
is disposed of. 

468. Subsection (6) makes it clear that the calculation of the 6-month period under subsection 
(1)(a) should not include any period during which a time to pay direction, interim order or time 
to pay order under the 1987 Act is in existence. 
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469. Subsection (7) defines, for the purposes of subsection (1), what a “final interlocutor” is 
and when an action is “disposed of”. 

New section 9L – Recall of interim attachment 

470.  Where warrant for interim attachment has been granted, the debtor or any other person 
having an interest can apply to the court for any order set out in section 9L(2).  Those orders are 
an order recalling or restricting the warrant granted, if the warrant has been executed, an order 
recalling or restricting any interim attachment so executed, an order determining any question as 
to the validity, effect or operation of the warrant or an order ancillary to any other order sought. 

471. Subsection (3) provides that, where the court is satisfied the warrant is invalid it is under 
a duty to make an order recalling the warrant or any interim attachment which has been executed 
under it (the court can also make an ancillary order). 

472. By virtue of subsection (4), where the court decides the warrant is valid it may still make 
an order recalling or restricting the warrant or interim attachment if it considers that an interim 
attachment executed in pursuance of the warrant is irregular, incompetent or ineffective or if it is 
reasonable in all the circumstances, including the effect granting warrant may have had on any 
person having an interest, to do so.  The power in subsection (4) is subject to subsections (5) and 
(8). 

473. Subsection (5) imposes a duty on the court to make an order recalling the warrant or an 
interim attachment executed in pursuance of the warrant and gives it power to make an ancillary 
order, where it is no longer satisfied as to the matters set out in subsection (6).  Those matters 
mirror the considerations which the court must take into account when determining whether to 
grant a warrant (see section 9E(3)). 

474. Subsection (7) places the onus on the creditor to satisfy the court that a recall or 
restriction order should not be made. 

475. Subsection (8) prevents the court from making an order under subsection (4) where, by 
virtue of section 9K(1)(a) the interim attachment continues to have effect after the creditor 
obtains a final interlocutor for payment and the relevant 6-month period has not expired. 

476. Subsections (9) and (10) enable the court to impose any conditions it thinks fit when 
making an order which may include requiring the debtor to consign money into court, to find 
caution or to give some other kind of security as the court thinks fit. 

New section 9M – Variation and recall of conditions 

477. Under section 9M, the court may, on an application by the debtor, vary an order 
restricting the interim attachment under section 9L(4), or vary or remove a condition imposed 
under section 9E(6) or 9L(9). 
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General and miscellaneous provisions 

New section 9N – Expenses of interim attachment 

478. Section 9N(1) provides that, subject to subsection (3)(a), a creditor will be entitled to 
recover from the debtor the expenses incurred in obtaining and executing a warrant for interim 
attachment. 

479. Subsection (2) provides that, subject to subsection (3)(b), where a warrant for interim 
attachment is granted and the court is satisfied that the creditor was acting unreasonably in 
applying for it, a debtor will be entitled to recover from the creditor the expenses incurred in 
opposing that warrant. 

480. Subsection (3) provides that the court may modify or refuse those expenses mentioned in 
subsection (1) if it is satisfied that the creditor was acting unreasonably in applying for the 
warrant or if it is reasonable in all circumstances allowing for the outcome of the action.  It can 
also modify or refuse those expenses mentioned in subsection (2) where it is satisfied that it is 
reasonable in all the circumstances having regard to the outcome of the action. 

481. Subsection (4) provides that, subject to subsections (1) to (3), the court may make such 
findings as it thinks fit in relation to expenses as mentioned in subsections (1) and (2).  
Subsection (5) provides that expenses incurred in obtaining or opposing a warrant are expenses 
of process. 

New section 9P – Recovery of expenses of interim attachment  

482. Section 9P(1) provides that subject to subsection (4), any expenses chargeable against the 
debtor which are incurred by the creditor in carrying out an interim attachment can be recovered 
only by attachment of the debtor’s assets: 

• in execution of a decree granted in the action on the dependence of which the warrant 
for interim attachment was granted; or 

• where the court finds for the debtor, in execution of a decree granted under this 
section for the purposes of recovering the appropriate expenses. 

483. Subsection (2) provides any expenses which cease to be recoverable under subsection (1) 
will no longer be chargeable against the debtor. 

484. Subsections (3) and (4) provide that expenses remain chargeable to the debtor under 
subsection (4) where: 

• an interim attachment is recalled on the making of a time to pay direction, an interim 
order or a time to pay order under the 1987 Act; 

• the interim attachment was in effect immediately before the date of sequestration of 
the debtor’s estate under the Bankruptcy (Scotland) Act 1985 or the appointment of 
an administrator under Part 2 of the Insolvency Act 1986; 

• the interim attachment was in effect against property of the debtor immediately 
before a floating charge attaches all or part of that property; 
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• the interim attachment was in effect immediately before the commencement of the 
winding up, under the 1986 Act, of the debtor; or 

• the interim attachment becomes unenforceable because the creditor enters into a 
composition contract or accedes to a trust deed for creditors or by virtue of the 
subsistence of a protected trust deed for creditors. 

485. Subsection (4) also has the effect that, where the debtor’s obligation to pay the expenses 
is not discharged under the proceedings and processes referred to in subsection (3), those 
expenses are recoverable in pursuance of subsection (1). 

New section 9Q – Ascription of sums recovered while interim attachment is in effect 

486. Section 9Q provides for the priority for satisfying expenses where any amounts are 
secured by an interim attachment, paid to account of the amounts recoverable by the debtor 
while the attachment is in force and then the interim attachment ceases to have effect. 

487. Subsection (2) provides that those amounts will be credited in following order: first, to 
the expenses incurred in obtaining warrant for and executing the interim attachment; secondly,  
to any interest on the principal sum due under decree in the action which has accrued as at the 
date of carrying out the interim attachment; and, finally, any sum due under that decree together 
with any interest which has accrued after that date. 

488. Subsection (3) provides that where an interim attachment is followed by the diligence of 
attachment, section 41 of the 2002 Act which deals with ascription, will apply to amounts to 
which section 9Q applies as it applies to amounts to which that section applies. 

New section 9R – Ranking of interim attachment 

489. Section 9R provides that in competition with the claims of other creditors of the debtor, 
whether those claims are secured by voluntary securities or other diligences or are unsecured, the 
interim attachment will be treated, on final conclusion of the action in the creditor’s favour, as if 
it were an attachment under section 10 of the 2002 Act executed on the day of execution of the 
interim attachment. 

490. Also, where an interim attachment has ceased to have effect in relation to any specific 
article on the attachment of it in execution of a final interlocutor in the creditor’s favour, the 
attachment of the item will be taken to have been carried out, in respect of that item, when the 
interim attachment was carried out. 

PART 8 – ATTACHMENT OF MONEY 

Money attachment 

Section 161 – Money attachment 

491. Subsection (1) establishes a new diligence of “money attachment” which can be used to 
attach money owned by debtor.  Money is not attachable by the existing diligence of attachment. 
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492. Subsection (2) provides that money attachment is permitted only to enforce payment of a 
debt and only if: 

• the creditor holds a court decree or other enforceable document by which the debt is 
constituted; 

• a charge to pay has been served on the debtor; 

• the creditor has, before or on the service of the charge, provided the debtor with a 
debt advice and information package; and 

• the period for payment set out in the charge (14 days, or 28 days if the debtor is 
outside the UK or the debtor’s whereabouts are unknown, see section 90(3) of the 
1987 Act) has expired without the debtor having made payment of the debt. 

493. Subsection (3) provides that money in a dwellinghouse cannot be attached.  
“Dwellinghouse" does not include a garage even if it is built into the house nor does it include 
garden sheds or other outbuildings but a mobile home, caravan or houseboat can be regarded as a 
dwellinghouse.  Subsection (3) also provides that money attachment is not competent when the 
money is capable of being arrested.  That is to say the money is held on behalf of a debtor by a 
third party, for instance a cheque made out to a debtor is being held by the debtor’s solicitor or 
accountant. 

Section 162 – Meaning of “money” and related expressions 

494. This section deals with what is meant by “money” and so clarifies what can be attached 
by the new diligence. 

495. “Money” means cash and banking instruments but excludes any cash or instrument which 
has an intrinsic value greater than any value if may have as a medium of exchange (which in 
simple cases such as coins and notes, will be the face value).  An example would be a collectable 
coin which has a greater value as a collectable coin than it has as a medium of exchange.  Such 
money, whilst excluded from money attachment, will instead be attachable by the diligence of 
attachment. 

496. “Cash” is defined as coins and banknotes in any currency.  “Banking instrument” is 
defined in paragraphs (a) to (e) of subsection (1) as meaning: 

(a) cheques and other instruments to which section 4 of the Cheques Act 1957 (c.36) 
applies (section 4 covers cheques, other documents issued by a customer of a bank 
which permit a person to receive payment from the bank of the sum stated in the 
document, documents which enable a person to obtain payment from the Paymaster 
General or the Queen's and Lord Treasurer's Remembrancer (often referred to as 
government cheques) and bankers drafts); 

(b) any document issued by a public officer which entitles a person to payment of a sum 
from a government department (these are effectively another form of government 
cheque).  Documents under section 4(2)(c) of the Cheques Act 1957 are excluded 
from this part of the definition not because they aren’t covered but simply because the 
reference to “cheques and other instruments” in (a) already covers them; 
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(c) promissory notes (other than banknotes).  A promissory note is an unconditional 
promise in writing and made by one party to another engaging to pay, on demand or 
at a fixed determinable future time, a sum certain in money to, or to the order of, a 
specified person, or to a bearer.  The most common example is banknotes, however, 
these are already defined to mean “cash” for the purposes of money attachment and 
so are expressly excluded from the definition of “promissory note”; 

(d) other negotiable instruments.  This covers other negotiable instruments which are not 
already expressly defined such as dividend warrants; and 

(e) money orders and postal orders.  It is necessary to expressly include this category of 
instrument as they are not negotiable instruments. 

497. Subsection (1) also makes it clear that references to “the value of money” in the sections 
relating to money attachment, unless the context otherwise requires, is a reference to: 

(a) the amount of cash (coins and banknotes), 

(b) in the case of currency other than sterling, the equivalent sterling amount, and 

(c) in the case of a banking instrument, the amount of cash that would be obtained by 
realising the instrument (for example, the amount credited to a bank account when a 
cheque is banked). 

498. Subsection (4) gives the Scottish Ministers power to add, remove or vary the definition of 
banking instrument by order made by statutory instrument subject to the negative resolution 
procedure of the Scottish Parliament. 

Section 163 – When money attachment not competent 

499. Subsections (1) and (2) provide that money attachment cannot be carried out on a 
Sunday, a public holiday in the area in which the attachment is to be carried out or another day 
designated by rules of court.  An attachment must not begin before 8 a.m. or after 8 p.m. and 
cannot continue after 8 p.m. if it is in progress.  A messenger of court can apply to the sheriff for 
authority to carry out a money attachment outwith these times. 

500. Subsection (3) provides that a second money attachment cannot be executed in the same 
place as a money attachment has already been executed if the second attachment is to enforce the 
same debt.  The words “or is purported to be attached” make it clear that even if the first money 
attachment turns out to be invalid a second money attachment at the same place is not permitted 
because of this provision. 

501. Subsection (4) provides that money can be attached only once to enforce a particular 
debt.  If money is attached and then the money attachment ceases to have effect and the money is 
released back to the debtor, that money cannot be re-attached.  
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Execution of money attachment 

Section 164 – Removal of money attached 

502. Subsections (1) and (2) provide that the messenger of court executing a money 
attachment can attach and remove money only up to an amount which, in the opinion of the 
messenger of court, does not exceed the amount claimed in the charge plus any interest together 
with all expenses chargeable against the debtor for the money attachment.  This amount of 
money is referred to as the “sum recoverable by the money attachment” throughout the money 
attachment sections.  Because the expenses of  the money attachment are not settled until the end 
of the process and the value of some banking instruments may not be immediately ascertainable 
the messenger of court has to take a view on how much attached money would represent the sum 
recoverable.  

503. Subsections (3) and (4) put a duty on the messenger of court to convert any non-sterling 
currency into sterling as soon as reasonably practicable and to obtain the best amount practicable 
for that non-sterling currency.  All cash in sterling, including that which has been converted from 
foreign currency, is to be deposited in a bank account (subsection (5)). 

504. Subsection (6) provides that the messenger does not need to attach and remove any 
banking instrument other than cheques unless instructed to attach instruments like this by the 
creditor.  If the creditor does not instruct the messenger to attach these other instruments, the 
messenger cannot be liable for any loss incurred by a failure to attach those instruments.  Where 
a banking instrument is attached, the messenger must have it valued at the price it is likely to 
fetch on the open market unless the messenger thinks a professional valuation is needed 
(subsection (7) and see also section 167). 

Section 165 – Presumption of ownership 

505. Subsection (1) provides that while a messenger of court is carrying out a money 
attachment, the messenger can assume that any money found in the premises where the 
attachment is being carried out is owned wholly or in part by the debtor.  But, before attaching 
any money, the messenger must ask anyone present about the ownership of the money and 
particularly ask whether the money is owned by the debtor in common with someone else. 

506. Subsection (3) provides that a messenger cannot presume that money is owned wholly or 
in part by the debtor if the messenger of court knows or ought to know that this is not the case.  
But a simple assertion by a person that the money is not owned by the debtor is not enough to 
override the presumption that the debtor owns the money.  The messenger would need to be 
presented with more information or evidence that the money was not the debtor’s before the 
messenger would be precluded from relying on the normal assumption. 

Section 166 – Schedule of money attachment 

507. Subsection (1) provides that immediately after carrying out a money attachment, a 
schedule of money attachment must be completed by the messenger of court.  The schedule of 
money attachment is a document which will contain all the details about the money which has 
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been attached.  It may either be a paper document or it can be completed electronically, in which 
case it would need to include an electronic signature (see section 186(3) and (4)). 

508. Under subsection (2)(b)(ii) the schedule must specify the value of the attached money but 
only so far as ascertainable because the messenger may not have been able to make an accurate 
valuation of all the attached instruments at the time of executing the attachment. 

509. Under subsection (3) the messenger of court must give a copy of the schedule to the 
debtor.  Where this is not practicable, a copy must be given to any other person present at the 
place where the money attachment was executed or, if nobody is there, the messenger must leave 
a copy at that place. 

510. Subsection (4) provides that the day on which a money attachment is carried out is to be 
the day on which the messenger of court hands over a copy of the schedule under subsection (3).   

Section 167 – Valuation of banking instruments 

511. This section gives a messenger of court the power to seek a professional valuation where 
the messenger thinks a professional is needed to value a banking instrument.  In particular this 
may be necessary for complex negotiable instruments where the value on the open market may 
not be obvious to a non-expert.  The costs of obtaining a valuation are charged to the creditor but 
may be recoverable from the debtor under section 184 and schedule 3. 

Section 168 – Order for realisation of money likely to deteriorate in value 

512. This section permits a creditor, messenger of court, or debtor, to apply to the sheriff for 
an order allowing the creditor or messenger to immediately realise the value of any of the 
attached money.  The sheriff may grant such an order if the sheriff thinks the money in question 
is likely to deteriorate quickly and substantially in value.  An example would be cash or an 
instrument denominated in the currency of a country where the economy was collapsing and that 
currency was very quickly losing value on the money markets. 

513. Subsection (4) authorises the messenger to act as the irrevocable agent of the debtor, so 
the messenger can do anything to realise the value of the money that the debtor could do. 

Section 169 – Report of money attachment 

514. Subsection (1) requires the messenger of court to make a report of the money attachment 
within 14 days of the day the money attachment is executed, unless the messenger of court has 
requested and the sheriff has authorised a longer period. 

515. The report will be a detailed account of the money attached and must include the value of 
all the attached money (including any money which required a professional valuation), the 
details of any ownership dispute and the details of any money already released.  As with the 
schedule of money attachment the report can be made electronically but would require an 
electronic signature in accordance with section 186(3) and (4). 
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516. Under subsection (5) the sheriff may refuse to receive a report if the stipulated period has 
expired or the report is not in the correct form.  Where the sheriff does refuse the report the 
money attachment ceases to be in force and the messenger has to return the money attached or, 
where it has already been realised, a sum equivalent to the money attached. 

Release of money attached 

Section 170 – Creditor’s application for payment order 

517. This section permits the creditor to apply to the sheriff for an order (a “payment order”) 
permitting the creditor to receive payment of the sum recoverable out of the attached money.  A 
payment order cannot be applied for if all the money attached has already been released. 

518. The creditor must apply for a payment order within 14 days of the date on which the 
report of the money attachment is made (subsection (3)). 

519. Under subsection (5) the sheriff must make a payment order unless there has been a 
material irregularity in the execution of the money attachment (subsection (10)) or there is an 
opposition to the payment order (subsection (6)).  An opposition to the order must be made 
within 14 days of the application for a payment order (subsection (7)). The sheriff must allow the 
creditor, debtor and any third party who opposes the order to make representations or 
alternatively the sheriff can hold a hearing (subsection (8)).  If the opposition is on the grounds 
that the money attached is not owned by the debtor the burden of proving that falls on the debtor 
and the third party claiming ownership (subsection (9)). 

520. If there is a material irregularity or an opposition is upheld, the money attachment ceases 
to have effect and the money must be returned to the original owner (either the debtor or a third 
party who correctly claimed ownership).  If the opposition was only in relation to some of the 
money attached then the attachment only ceases in relation to that money and only that money is 
returned. 

Section 171 – Effect of payment order 

521. Subsection (1) provides that a payment order authorises a messenger of court to realise 
the value of money attached and pay the creditor the sum recoverable (with any surplus to the 
debtor) whilst first retaining an amount to meet the messengers fees and outlays.  The disposal of 
the money is subject to section 37 of the Bankruptcy (Scotland) Act 1985 which has the effect of 
equalising diligences executed later than 60 days before sequestration of a debtor with the 
sequestration itself.  In those circumstances the sum to be disposed of becomes part of the 
debtor’s sequestrated estate and is distributed accordingly. 

522. Subsections (2) and (3) authorise the messenger to act as the irrevocable agent of the 
debtor in relation to attached cheques and negotiable instruments and to do anything the debtor 
could have done to realise the instrument. 

523. Subsection (4) imposes a duty on the messenger to obtain the highest amount as is 
reasonably practicable for the instrument being realised.   
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Section 172 – Release of money where attachment unduly harsh 

524. This section provides for a debtor to apply, before a payment order is made or a money 
attachment ceases, to the sheriff for an order releasing the money attached (or a portion of it) on 
the grounds that the attachment is unduly harsh to the debtor.  It is for the sheriff to decide 
whether the attachment is unduly harsh. 

525. The effect of subsection (4) is that an order to release money under this section cannot 
permit the release of any more than £1000 to the debtor.  There is a power given to the Scottish 
Ministers to prescribe a different amount by regulations. 

526. Subsection (7) provides that where a messenger has realised an instrument so as to pay a 
sum back to the debtor as required by an order under this section, the messenger has to pay the 
amount realised only if it is less than the amount the order stated should be returned to the debtor 
by realising that instrument. 

Section 173 – Invalidity and cessation of money attachment 

527. This section provides the sheriff with the power to order a money attachment to cease and 
to return any money attached (or a sum equal to the money’s value if the money has already been 
realised) to the debtor (or third party owner) where either there was a material irregularity in the 
money attachment or the sheriff is satisfied that the money attached did not belong to the debtor. 

528. If the sheriff is satisfied that only part of the money attached did not belong to the debtor 
the sheriff can order that part to be returned to the third party who does own the money in 
question. 

529. An order can be made on the sheriff’s own initiative (for example if the report of the 
money attachment discloses an irregularity or an issue about ownership) or can be applied for by 
the debtor or a third party.  A hearing may be held or representations made prior to an order 
being made and the sheriff has to provide reasons for making an order (or refusing to do so if it 
has been applied for). 

Section 174 – Effect of creditor’s failure to apply for payment order 

530. This section provides that where the creditor fails to apply for a payment order before 14 
days have expired from the date on which the report of the money attachment is made, the sheriff 
must make an order stating that the attachment of money is no longer in force and requiring the 
messenger of court to return that money, or an equivalent sum, to the debtor. 

Section 175 – Money attachment terminated by payment, etc. 

531. This section provides that a money attachment ceases to be in force if the debt plus the 
expenses of the money attachment (insofar as they are chargeable against the debtor) are paid to 
the creditor, the messenger of court or any other person authorised to receive payment on behalf 
of the creditor.  The attachment will also cease if any offer to pay that amount is not accepted 
within a reasonable time. 
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Section 176 – Redemption of banking instrument 

532. Subsection (1) permits a debtor, at any time before 14 days have expired from the date on 
which the report of the money attachment is made, to buy back a banking instrument.  But 
subsection (2) prevents a debtor from doing so if the instrument is already the subject of an order 
for immediate realisation (see section 168). 

533. If the debtor wishes to buy back the instrument the debtor must buy it at the value 
specified in the messenger of court’s report of the money attachment (subsection (3)). 

534. When the debtor pays the messenger of court, the messenger has to issue a receipt and 
report the buy back to the sheriff (subsection (4)).  The issuing of the receipt stops the money 
attachment from having any effect on the instrument that has been bought back. 

Statement of money attachment 

Section 177 – Final statement of money attachment 

535. This section provides for a messenger of court to make a statement to the sheriff detailing 
everything that has happened in the course of the money attachment.  The messenger has 14 days 
from the later of the day the creditor was paid under a payment order or the last of the money 
attached was returned to the debtor or a third party under the various provisions of this Part 
(subsections (1) and (2)). 

536. The statement must specify details about any banking instruments with a value which 
subsequently have been realised, the amount realised for each instrument, any item with a value 
which has not been realised, any chargeable expenses, any sums paid to the creditor, any surplus 
paid or items with value returned to the debtor and any balance due to or by the debtor 
(subsection (4)).  If the statement is made electronically it will require an electronically certified 
signature (see section 186(3) and (4)). 

537. The messenger must submit the statement within the time limit, otherwise the messenger 
may be liable for some or all of the expenses of the money attachment unless there is a 
reasonable excuse for any delay (subsection (6)).  The messenger may also be reported to the 
Scottish Civil Enforcement Commission for misconduct if the statement is late or is not 
submitted (subsection (7) and see section 58). 

Section 178 – Audit of final statement under section 177(1) 

538. Subsection (1) provides that the sheriff must send the final statement of money 
attachment to the auditor of court who must check the expenses and fix the amount of expenses 
chargeable, confirm any balance due by or to the debtor and make a report to the sheriff.  Under 
subsection (2) the auditor of court must not alter the statement without first giving all interested 
parties an opportunity to make representations.  The auditor is not entitled to a fee for making the 
report to the sheriff (subsection (3)). 

539. Subsection (4) provides that once the report from the auditor of court has been received, 
the sheriff must certify the balance due by or to the debtor but may make modifications to the 
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balance confirmed by the auditor of court.  If the sheriff is satisfied that there has been a material 
irregularity in the carrying out the money attachment (other than the timing of the messenger of 
court’s final statement), the sheriff can declare the attachment void.  A consequence of that 
would be that the creditor would not be entitled to any sums paid under a payment and these 
would have to be paid back to the debtor (or a third party, if a third party claimed ownership of 
the attached money).  But even if the money attachment is declared void a person who, in good 
faith, has purchased or otherwise obtained cash or a banking instrument that was attached can 
keep the money in question and remains the lawful owner.  

General and miscellaneous 

Section 179 – Money in common ownership 

540. Subsection (1) permits money which is owned in common between a debtor and third 
party to be attached. 

541. Subsection (2) permits a third party who owns money in common with a debtor to buy 
out the debtor’s share in the money so that the third party becomes the sole owner. This is done 
by paying the messenger an amount equal to the debtor’s interest in the money.  Before being 
able to buy out the debtor’s share, the third party must first satisfy the messenger that the third 
party is a part owner of the money.  But, if the messenger is not satisfied, the third party can 
apply to the sheriff and if the sheriff is satisfied as to the third party’s ownership the buy out can 
go ahead. 

542. Subsection (3) provides for the third party to apply to the sheriff for an order declaring 
the attachment of money owned in common to be unduly harsh on the third party.  The 
application has to be made before the money is paid to the creditor under a payment order or is 
realised under an order for immediate realisation (see section 168).  If the sheriff makes such an 
order the money attachment ceases in relation to the money owned in common. 

543. Under subsection (4), where a sheriff makes an order under subsection (3) or where the 
third party buys out the debtor’s interest in money, the messenger is permitted to attach other 
money owned and kept by the debtor at the place the original attachment was carried out.  This is 
an exception to the normal rule in section 163(3) that a second money attachment in the same 
place is not allowed. 

Section 180 – Procedure where money owned in common is disposed of 

544. Section 180 covers the situation where a third party claims common ownership of money 
with a debtor and does so before payment to the creditor under a payment order or realisation 
under an order for immediate realisation but the money is nevertheless paid to the creditor under 
the payment order or is transferred to another person under the provisions for realisation. 

545. If the creditor subsequently admits that the third party was a common owner of the 
money or the third party gets an order from the sheriff stating that the third party was common 
owner then the creditor has to pay the third party an amount equal to the third party’s share of the 
commonly owned money. 
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Section 181 – Unlawful acts after money attachment 

546. This section provides that a debtor who realises the value of an attached banking 
instrument or otherwise relinquishes the ownership of it is in breach of the money attachment.  
Anyone who assists the debtor to breach the money attachment (and who knew or ought to have 
known about the money attachment) is also treated as having breached the money attachment.  
Such a breach is to be treated as if the person was in contempt of court.   

Section 182 – Appeals 

547. This section provides that an appeal against any decision of the sheriff (except decisions 
to grant an order for immediate realisation of an instrument under section 168) may be made to 
the sheriff principal only with the leave of the sheriff and on a point of law.  There is no further 
right of appeal against the decision of the sheriff principal.   

Section 183 – Recovery from debtor of expenses of money attachment 

548. Subsection (1) provides that any expenses of money attachment which can be recovered 
from the debtor can be recovered only by the money attachment to which those expenses relate.  
There is no other permissible method for recovering these expenses. 

549. Subsection (2) provides that the expenses have to be recovered before the money 
attachment ceases to have effect or before the money attached is paid over to the creditor.  Note 
that the amount of money attached is to include an amount to cover expenses (section 164(2)) so 
that when the money is paid over to the creditor there is an amount covering expenses (and under 
section 171(1) a messenger of court is entitled to retain an amount to cover the messengers fees 
and outlays before paying the money attached over to the creditor). 

550. Where the debtor opposes a payment order or other application on frivolous grounds or 
makes an application under the provisions of this Part on frivolous grounds, the sheriff may 
award expenses relating to any such application, opposition or hearing against the debtor and in 
favour of the creditor (see paragraph 4 of schedule 3).  Subsection (3) provides that in those 
circumstances decree for payment of those expenses is granted against the debtor and in favour 
of the creditor so that the creditor can recover those expenses (in other words recovery of those 
expenses does not have to be done by means of the original money attachment). 

551. Subsection (4) lists circumstances (all of which being a type of insolvency process) which 
may prevent a money attachment from proceeding.  In those circumstances the expenses of the 
money attachment are still chargeable against the debtor and if they are not dealt with in the 
insolvency process they can be recovered by a further money attachment. 

Section 184 – Liability for expenses of money attachment 

552. Subsection (1) provides that schedule 3 to the Bill will determine the creditor’s or 
debtor’s liability for the expenses involved in serving a charge and in procedures for money 
attachment. 
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SCHEDULE 3 – EXPENSES OF MONEY ATTACHMENT (INTRODUCED BY 
SECTION 184) 

553. Paragraph 1 lists all the particular expenses in a money attachment that are to be 
chargeable against a debtor. 

554. Paragraph 3 provides that the debtor and creditor are liable for their own expenses in 
relation to applications, objections, oppositions and hearings under this Part but paragraph 4 
allows the sheriff to award expenses against one party in favour of the other if any of these 
actions are done on frivolous grounds. 

Section 185 – Ascription 

555. Section 185 sets out the order of allocating any sums paid by the debtor on account or 
attached by the money attachment while it is in force.  The allocation is in the following order: 

• the expenses of the money attachment which are chargeable against the debtor; 

• any interest on the sum due under the decree accrued up to the date of the money 
attachment; 

• the sum due under the decree (including interest on that sum running from the date of 
the money attachment). 

Section 186 – Interpretation 

556. Subsections (3) and (4) make provision for electronic signatures where any document that 
requires to be signed under this Part is submitted in electronic form.  The signature has to be a 
certified electronic signature which complies with the requirements of the Electronic 
Communications Act 2000 (c.7). 

PART 9 – DILIGENCE AGAINST EARNINGS 

Section 187 – Simultaneous operation of arrestments against earnings where net earnings 
insufficient 

557. This section amends section 58 of the Debtors (Scotland) Act 1987 (the 1987 Act) so 
that, where a debtor is subject to both an earnings arrestment and a current maintenance 
arrestment, they will rank equally in the deductions from debtor’s earnings if the debtor’s net 
earnings are not sufficient to allow deduction of the full amounts due under each.  Under section 
58 as it currently stands, the earnings arrestment takes priority over the current maintenance 
arrestment. 

558. Subsection (1) inserts new subsections (2) to (4) into section 58 in place of subsection 
(2).  These subsections set out formulae which the employer must use to calculate an equal 
proportion of the available net earnings to satisfy both creditors when both types of arrestment 
are operating at the same time. 

273



These documents relate to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 78  

559. Schedule 3 to the 1987 Act makes provision for the disbursement by the sheriff clerk of 
deductions made by a debtor’s employer under a conjoined arrestment order.   Again, under the 
current law (contained in paragraph 4), where the sum deducted is not sufficient to allow the full 
amounts due to each creditor to be paid, priority is given to ordinary debts (i.e. debts which are 
recoverable by earnings arrestment). 

560. Subsection (3) amends paragraph 4 and inserts a new paragraph 4A so that, where the 
deduction is not sufficient, it is divided proportionately among the various creditors rather than 
priority being given to ordinary debts. 

Section 188 – Intimation of arrestment schedule 

561. This section amends section 70 of the 1987 Act.  Subsection (2) amends section 70(1) to 
require the messenger of court, when serving an earnings arrestment schedule or a current 
maintenance arrestment schedule on the employer, to take all reasonably practicable steps to 
provide a copy of the schedule to the debtor. 

562. Subsection (3) inserts new subsections (4A) and (4B) which place intimation and 
notification duties on employers on whom an earnings arrestment schedule, a current 
maintenance arrestment schedule or a conjoined arrestment order is served.   An employer must 
provide the debtor with a copy of the earnings arrestment schedule or the current maintenance 
arrestment schedule and, in the case of each of those arrestments and in the case of a conjoined 
arrestment order, must notify the debtor of the date on which the first deduction from salary is to 
be made together with the amount to be deducted. 

Section 189 – Provision of information 

563. Section 189 inserts new section 70A into the 1987 Act which specifies the information to 
be provided by the employer to the debtor, creditor and, in the case of a conjoined arrestment 
order, the sheriff clerk.  It also specifies the dates on which the information is to be provided.  
The type of information covered is various details relating to the debtor’s pay and information 
about a debtor who ceases to be employed by the employer.  A power is given to the Scottish 
Ministers to prescribe, by regulations, other types of information to be provided under this 
section. 

564. Section 189 also inserts new sections 70B, 70C and 70D into the 1987 Act. 

New section 70B – Failure to give notice under section 70A(5) 

565. This section provides that where an employer fails to notify creditors when a debtor’s 
employment is terminated and provide details of any new employment, a creditor may apply to 
the sheriff for an order requiring the employer to provide certain information and to pay the 
creditor an amount not exceeding twice the amount recoverable by that creditor from the debtor.  
Subsection (2) provides that this amount will reduce the debt owed to the creditor by the same 
amount. 
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566. Under subsection (3) the employer may, before 14 days expire from the date the order is 
made, appeal, on point of law only, to the sheriff principal whose decision will be final. 

567. By virtue of an amendment of section 105 of the 1987 Act by paragraph 16(10) of 
schedule 5 to this Bill, section 70B does not apply to Her Majesty as an employer. 

New section 70C – Creditor’s duty to provide information 

568. This section specifies the information to be provided by the creditor to the employer and 
the dates on which that information is to be supplied. 

New section 70D – Debtor’s duty to provide information 

569. This section provides that a debtor must notify a creditor of any change in their 
employment status. 

Section 190 – Conjoined arrestment orders: jurisdiction 

570. This section amends section 73(1)(c) of the 1987 Act to make it clear that the references 
to the sheriff in particular sections of the 1987 Act are to the sheriff who has jurisdiction over (a) 
the principal place of employment of the debtor, (b) where that principal place of employment is 
outside Scotland, any other place of employment in Scotland or (c) where neither of the 
foregoing apply, the debtor’s domicile. 

Section 191 – Arrestment of seamen’s wages 

571. By virtue of section 73(3)(c) of the 1987 Act, wages of seamen (other than fishermen) are 
not treated as earnings for the purposes of earnings arrestments under the 1987 Act.  This section 
repeals section 73(3)(c) of the 1987 Act. This has the effect of removing this exemption.  This 
section also repeals subsection (4) of section 73, which contains definitions of “seaman” and 
“fishing boat” (expressions used in section 73(3)(c)) which are no longer required. 

PART 10 – ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING 

Section 192 – Arrestment in execution 

572. Section 192 inserts new Part 3A into the Debtors (Scotland) Act 1987 (the “1987 Act”).  
This new Part contains 14 new sections dealing with the diligence of arrestment and the related 
action of furthcoming. 

573. Arrestment is a diligence which allows a creditor to attach a debtor’s moveable property, 
such as goods or funds (for example, funds held in bank accounts).  Arrestment can be used only 
where these assets are owed to the debtor but are in the possession of a third party.  The third 
party is known as the “arrestee” and is often a bank or financial institution.  If the assets are not 
in the possession of a third party the diligence of attachment (or, in the case of money, money 
attachment) may be available. 
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574. Arrestment simply attaches the assets held by a third party, it does not transfer ownership 
of the assets to the creditor.  To complete the diligence and have the assets handed over, the 
creditor can raise an action of furthcoming.  In many cases the formal action of furthcoming is 
not necessary as the debtor completes a mandate permitting the third party to hand over the 
assets to the creditor in satisfaction of the debt.   

New section 73A – Arrestment and action of furthcoming to proceed only on decree or document 
of debt 

575. Subsection (1) provides that arrestment is permitted only to enforce a court decree 
(including a summary warrant) or a registered document of debt where the warrant or extract of 
the decree or document authorises arrestment.  But if the decree is a summary warrant, 
arrestment can only be executed if the debtor has been charged to pay the debt and the period of 
the charge (14 days or 28 days if the debtor is outside the UK or the debtor’s whereabouts are 
unknown) expires without the debt being paid (subsection (2)).  In any other case, no prior 
charge is required before arrestment may be executed.  Any existing rule of law relating to the 
types of decrees or documents on which arrestment can proceed is abolished if the rule is 
inconsistent with these provisions. 

New section 73B – Schedule of arrestment to be in prescribed form 

576. This section enables the Scottish Ministers to prescribe the form of schedule of 
arrestment to be used. 

New section 73C – Arrestment on the dependence followed by decree 

577. Where a creditor obtains a final decree in their favour at the conclusion of a court case 
and the creditor had arrested property of the debtor on the dependence of the outcome of the case 
that arrestment (known as “arrestment on the dependence”) then, under common law, becomes 
an arrestment in execution of the final decree.  In these circumstances section 73C provides that 
the creditor will be required to serve a copy of the final decree, in the form prescribed in rules of 
court, on the arrestee.  This gives the arrestee notice that the arrestment on the dependence has 
become an arrestment in execution and may be followed by an action of furthcoming, a mandate 
to release the assets held or by the automatic release of funds under new section 73H. 

New section 73D – Funds attached 

578. New section 73D provides rules to limit the sums that may be attached by an arrestment 
in execution which secures a sum of money held by the arrestee (for example, money held by a 
bank in an account in the debtor’s name).   

579. This section changes the common law under which the words “more or less” in the 
arrestment schedule of a validly executed arrestment in execution attach the whole of the 
debtor’s moveable property in the possession of the arrestee rather than merely enough property 
to cover the value of the debt due by the debtor to the arresting creditor.  That rule operates 
regardless of the size of the actual debt due. 

580. Subsection (1) sets out the circumstances in which the rules in this section apply.  For this 
section to apply to arrestment in execution of a decree there must not have been an arrestment on 
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the dependence of the action in which the decree is granted.  The sum attached in those cases is 
determined at the point at which the arrestment on the dependence is granted (see section 15H of 
the 1987 Act inserted by section 156 of the Bill).  Paragraph (b) clarifies that this section applies 
to an arrestment where the arrestee holds the debtor’s funds, even where the arrestee also holds 
other moveable property belonging to the debtor. 

581. Subsection (2) provides that the funds attached by the arrestment will be the lesser of: 

•  the amount of the money held by the arrestee on the debtor’s behalf (referred to as 
the debt due to the debtor by the arrestee because sums of money held, for example, 
by a bank in a person’s account is in fact a debt owed by the bank to the person for 
the balance in the account); or 

• the sum arrived at by the formula set out in paragraph (b).  The formula requires 
adding up the amount of the principal sum claimed in the decree or document, any 
expenses chargeable against the debtor under the decree or document,  the expenses 
of carrying out the arrestment, interest on the principal sum up to and including the 
date of the arrestment plus interest that may accrue in the year following that and 
interest on the expenses of the arrestment itself plus an amount to be specified by the 
Scottish Ministers in regulations which approximates to the average expenses 
chargeable against a debtor in an action of furthcoming.  

582. If the amount held by the arrestee is not enough to cover the sum arrived at under the 
subsection (2)(b) formula and the arrestee also holds other moveable property belonging to the 
debtor, subsection (4) provides that the arrestment will attach all the moveable property of the 
debtor held by the arrestee in addition to any amount of money due to the debtor and held by the 
arrestee.  Subsection (5) provides that in any other case (in other words, where the amount of 
money held by the arrestee is enough to cover the amount arrived at in the subsection (2)(b) 
formula) the arrestment will not attach any other moveable property and attaches only the 
amount of money arrived at under subsection (2). 

583. Note that any amount of money attached by this section may be reduced by the provisions 
of new section 73E. 

New section 73E – Protection of minimum balance in certain bank accounts 

584. New section 73E provides debtors with a minimum level of balance of funds within bank 
and other accounts which cannot be attached by an arrestment.  

585. Section 73E applies to both arrestments in execution and arrestments on the dependence 
providing the arrestment attaches funds of a debtor held by a bank or similar financial institution.  
It applies only if the debtor is an individual (not a company, partnership or other body or 
organisation) and the account in question is not a trading account and is not in the name of a 
company, partnership or other association (subsections (1) and (2)). 

586. Subsections (3) and (4) have the effect of preventing the attachment of an amount below 
the amount which, in an earnings arrestment, cannot be arrested when a person is paid monthly.  
This amount is currently £304.  So where the sum held by the arrestee is more than that amount, 
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only the funds over that amount are available for arrestment.  If the sum in the debtor’s account 
is less than that amount, no funds are attached. 

587. Subsection (5) defines what is meant by “bank or other financial institution”. 

588. Under subsection (6), the Scottish Ministers may, by regulations, modify the types of 
account or vary any descriptions of the types of account that section 73E applies to.  Also the 
definition of “bank or other financial institution” may be modified by regulations to add or 
remove types of financial institution or vary any of the descriptions of the types of institution. 

New section 73F – Arrestee’s duty of disclosure 

589. New section 73F provides for a new legal obligation to be placed on arrestees to disclose 
to an arresting creditor the existence of and the value of assets attached by an arrestment.  Where 
nothing is arrested, there is no need for the arrestee to provide a “nil” return.  The disclosure has 
to be submitted in the prescribed form within 3 weeks of the date on which the schedule of 
arrestment is served on the arrestee.  A copy of the disclosure must be sent to the debtor.  

New section 73G – Failure to disclose information 

590. Subsection (1) provides that, where an arrestee fails to make a disclosure, the sheriff may, 
on the application of the creditor, order the arrestee to pay the creditor the lesser of either the 
sum due by the debtor to the creditor or the amount which represents the minimum protected 
balance in bank accounts which are subject to an arrestment (currently £304). 

591. Subsection (2) provides that in the case of an arrestment on the dependence of an action, 
the sanction in subsection (1) cannot be applied until the creditor has served a copy of the final 
decree in the action (see section 73C). Alternatively, the failure to disclose information can be 
treated as a contempt of court in arrestment on the dependence cases. 

592. Where the arrestee does pay over a sum ordered under subsection (1) following a failure 
to disclose information, subsection (3) provides that the amount paid reduces the debt owed by 
the debtor to the creditor by that amount and the arrestee is not allowed to recover that amount 
from the debtor. 

593. Subsection (4) gives an arrestee a right of appeal against an order to pay money to the 
creditor following a failure to disclose information.  The appeal must be made to the sheriff 
principal before 2 weeks expire from the date of the order and can only be on a point of law. 
There is no further right of appeal. 

New section 73H – Automatic release of arrested funds 

594. New section 73H provides for a new procedure by which a creditor can obtain arrested 
funds automatically after the expiry of defined period.  Where funds are released under this 
procedure there is no need for an action of furthcoming or for the debtor to grant mandate to 
release funds. 
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595. Subsection (1) states that the automatic release of funds can apply only when the 
arrestment is an arrestment in execution (even if it originally was an arrestment on the 
dependence) and it attaches funds held by the arrestee and owing to the debtor. 

596. The automatic release of funds under this section is to take place at the end of the period 
of 14 weeks starting on the date of the service of the schedule of arrestment or (if the arrestment 
was originally executed on the dependence) the date of service of the copy of the final decree.  
Automatic release may be prevented by any of the events mentioned in new section 73K(1). 

New section 73J – Sums released under section 73H(2) 

597. New section 73J states how to work out the amount which is to be released under the 
automatic release procedure.  The sum to be released must be the lowest of: 

• the sum attached by the arrestment (which is calculated under section 73D and may 
be limited by the protected minimum balance provisions in section 73E); 

• the amount the arrestee holds on behalf of the debtor; or 

• the sum calculated under a formula similar to that set out in section 73D(2)(b) but 
without any amount representing the average costs of an action of furthcoming 
(which is not needed if the funds are released) and limiting the interest charged to 
interest up to the date of release (rather than 1 year’s interest as under section 
73D(2)(b)). 

New section 73K – Circumstances preventing automatic release 

598. Subsection (1) sets out the circumstances which prevent an arrestee automatically 
releasing funds under section 73H.  The circumstances are that the arrestee or debtor gives notice 
of objection, an action of multiplepoinding is raised (which is an action where there are 
competing claims as to ownership of attached property held by an arrestee, for example more 
than one creditor of the debtor attempts to arrest the funds), the arrestment is recalled or 
restricted or otherwise ceases to have effect or the debtor has already granted a mandate to 
release the funds to the creditor. 

599. There are several ways in which the arrestment may be recalled or restricted.  It may be 
instigated by the debtor or a time to pay direction may have been granted in relation to the debt 
(see section 9 of the 1987 Act which provides that any arrestment may be recalled or restricted 
when a time to pay order is granted).  An arrestment may also be recalled if a debt payment 
programme is approved under the 2002 Act and associated regulations (See regulation 35(1)(a) 
of the Debt Arrangement Scheme (Scotland) Regulations 2004 (SSI 2004/468)).   

600. Any objection to automatic release must be on the grounds that the arrestment is invalid 
or has been executed improperly or irregularly (subsection (3)) and it must be made within 4 
weeks of the schedule of arrestment (or, in the case of an arrestment which was originally on the 
dependence, the copy of the final decree) being served. 

Relevant consequential amendments in schedule 5 

601. It is appropriate to deal with some of the amendments made in schedule 5 to the Bill here. 
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602. Paragraph 13(3)(c)(ii) of schedule 5 amends section 37(4) of the 1985 Act which 
provides for the effects of sequestration on diligence.  Section 37(4) of the 1985 Act prevents an 
arrestment or attachment of a debtor’s estate which is executed either within 60 days before the 
date on which the debtor is sequestrated or on or after the sequestration date from creating a 
preference for the arresting or attaching creditor.  The amendments made in paragraph 
13(3)(c)(ii) ensure that any funds which are automatically released under section 73H in an 
arrestment executed within that time are handed over to the trustee in sequestration. 

603. Paragraph 16(2) of schedule 5 amends section 2(2) of the 1987 Act to provide that 
arrested sums cannot be released under section 73H if the debt is subject to a time to pay 
direction. 

604. Paragraph 16(4) of schedule 5 amends section 5 of the 1987 Act by inserting new 
subsection (5A).  This new subsection restricts the sheriff to making a time to pay order within 
the first 8 weeks of the 14 week period set out in section 73H.  

605. Paragraph 16(5) of schedule 5 amends section 9(4) of the 1987 Act to allow the sheriff to 
order that that no further steps are taken to release the sum attached by an arrestment if a time to 
pay order is in force. 

New section 73L – Hearings following notice of objection 

606. Subsection (1) provides that the sheriff must hold a hearing where the automatic release 
of attached funds is objected to by the debtor or arrestee.  The hearing must be held within 8 
weeks of the day the notice of objection was given to the interested parties. 

607. Under subsection (2) the sheriff can make an order recalling or restricting the arrestment 
where the sheriff is satisfied that the objection is upheld.  If the sheriff rejects the objection, the 
sheriff  may stipulate by order that automatic release must occur at the end of the 14 week period 
set out in section 73H(3).  Note that the debtor or arrestee has 4 weeks to object to automatic 
release and the hearing on an objection must be held within 8 weeks.  There is therefore a 
minimum of 2 weeks between the latest date on which an objection must be dealt with and the 
date on which the automatic release is due to occur.  There is no provision for the date of 
automatic release to be moved. 

608. Further procedure on hearing objections will be set out in rules of court.   

New section 73M – Arrestee not liable for funds released in good faith 

609. New section 73M makes it clear that arrestees are not liable to the debtor where they 
release funds in good faith to a creditor because the arrestee was unaware that the arrestment was 
invalid or was incompetently or irregularly carried out. 

New section 73N – Mandate to be in prescribed form 

610. Section 73N formalises the voluntary mandate by which debtors enable the arrestee to 
release arrested funds or other property to creditors without having to proceed to an action of 
furthcoming.  The mandate must now be in a form prescribed by the Scottish Ministers by 
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regulations. If a mandate is not in the prescribed form (or is not as nearly as possible in that 
form) it is invalid.  Subsection (3) provides that where a mandate is invalid but the arrestee pays 
over funds or hands over property, the arrestee is not liable for financial loss caused by releasing 
the funds or property provided they acted in good faith (for example, the arrestee did not know 
and could not reasonably have known that the mandate was not in the proper form). 

New section 73P – Arrestment of ships etc. 

611. This section makes clear that the provisions of this part of the Bill do not apply to the 
arrestment of ships, cargo or other maritime property which are subject to special rules (see in 
particular Part V of the Administration of Justice Act 1956 which is amended by Part 14 of this 
Bill). 

PART 11 – MAILLS AND DUTIES, SEQUESTRATION OF RENT AND LANDLORD’S 
HYPOTHEC 

Abolition of maills and duties 

Section 193 – Abolition of maills and duties 

612. Subsection (1) abolishes the diligence of maills and duties which enabled creditors who 
had a security over heritable property to recover rents due from tenants of that property.  For 
instance, where a creditor had a security over a debtor’s land and the debtor lets the land to a 
tenant, the creditor could raise an action of maills and duties to attach the rent due from the 
debtor’s tenant.  Maills and duties was not available to creditors holding standard securities and 
was therefore not widely used.  

613. Subsection (1) also ensures that any legislative provision or rule of law relating to maills 
and duties no longer has effect.   

614. Subsection (2) limits the effect of the abolition by providing that it does not affect any 
action of maills and duties which has been commenced prior to this section coming into force. 

615. Consequential repeals are set out in Schedule 6. 

Landlord’s hypothec and sequestration for rent 

Section 194 – Abolition of sequestration for rent and restriction of landlord’s hypothec 

616. Under the common law a landlord has a right in security over certain moveable property 
situated in the subjects which the landlord has leased.  The security is known as the landlord’s 
hypothec and it secures 1 year’s rent due from a tenant.  The security could be enforced by an 
action of sequestration for rent which attached the goods secured by the hypothec and permitted 
the landlord to obtain warrant to sell the goods in satisfaction of the rent.  This action was 
available to a landlord in addition to any other diligence such as attachment or arrestment which 
would also be available to the landlord as a creditor of a tenant.  

617. This section abolishes the diligence of sequestration for rent and makes various changes 
to the law relating to the landlord’s hypothec. 
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618. The abolition of sequestration for rent does not affect any action for sequestration for rent 
brought before this section comes into force but the provisions in subsections (5) to (7) limiting 
the property which is subject to the landlord’s hypothec and therefore attachable by sequestration 
for rent will apply to existing actions (subsection 10). 

619. Subsection (2) preserves the landlord’s hypothec and makes clear the nature of the 
security it confers.  It continues as a real right in security over corporeal moveable property and 
as a result it gives the landlord a preference in any ranking process relating to property over 
which it confers a security. 

620. Subsection (3) limits the landlord’s hypothec. It no longer confers any security over 
property kept in a dwellinghouse, on agricultural land or on a croft.  A “dwellinghouse” for this 
purpose does not include a garage (even if built into a house), garden shed or other outbuildings 
but a mobile home, caravan or houseboat is considered to be a dwellinghouse. 

621. Under subsection (4), the hypothec will no longer arise in relation to property owned by a 
person other than the tenant. 

622. Subsection (5) provides that the hypothec does not affect any property which is acquired 
by a third party from the tenant in good faith, or, where a landlord has interdicted a tenant from 
disposing of property subject to the hypothec any property bought in good faith and for value by 
a third party from a tenant.  But if property is sold by a tenant in breach of an interdict, the tenant 
remains liable for the breach despite the property no longer being subject to the hypothec due to 
subsection (5)(b).   

623. Where property is in shared ownership by the tenant and a third party, the hypothec can 
secure only the tenant’s interest in the property (subsection (7)).   

624. Subsection (8) provides that the landlord’s hypothec is security for any rent for which the 
date for payment has passed and payment has not been made (so it cannot be security for future 
rent due) and that it continues as long as the rent remains unpaid.  This overrides the common 
law rule that the hypothec secures 1 year’s rent and lapses if not enforced by sequestration for 
rent within 1 month of the date the rent was due. 

625. Any landlord’s right of hypothec which was created before this section comes into force 
is not affected by this section other than the provisions of subsections (5) to (7) regarding 
property acquired in good faith by a third party or owned in common. 

PART 12 – SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY 

Section 195 – Summary warrants, time to pay and charges to pay 

626. Summary warrants are used by: 

• local authorities to collect council tax, non-domestic rates, and community charge 
(poll tax) arrears; 

• water authorities to collect water and sewerage charges; and 
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• Her Majesty’s Revenue and Customs to collect taxes and duties. 

627. The 1987 Act introduced time to pay directions and time to pay orders, which if granted 
by the court on application by the debtor ‘freeze’: 

• further diligence by the creditor; or 

• an application by the creditor for sequestration of the debtor. 

628. The 1987 Act also requires that a statutory form of charge to pay on 14 days’ notice (28 
days if the debtor’s whereabouts are unknown or the debtor is outside the UK) is served on the 
debtor in some circumstances, and that certain diligences may be used only if the debtor has 
failed to pay as charged.  Time to pay and charge to pay under the 1987 Act have not previously 
applied to debts enforced under a summary warrant. 

629. Subsection (1) amends section 10 of the 2002 Act with the effect that attachment under 
the 2002 Act in respect of summary warrant debt is competent only after a charge to pay has 
been served on the debtor, and the days of the charge have expired without payment. 

630. Subsection (2) amends section 1 of the 1987 Act with the effect that it is competent for 
the court when granting decree for payment in a court action to make a time to pay direction 
where the debt relates to: 

• rates; or 

• community charge, community water charge, council tax or council water charges. 

 
631. Subsection (3) amends section 5 of the 1987 Act with the effect that the general bar 
against time to pay orders on summary warrant debt is repealed, and that it is competent for the 
court to make a time to pay order after decree in respect of the types of debt covered by section 
195(2).  Note that it remains incompetent to grant a time to pay order in relation to debts of the 
types listed in section 5(4)(d) and (f) of the 1987 Act (that is various taxes and duties and social 
security contributions) regardless of the whether they are enforced under a summary warrant or 
an ordinary decree for payment.  Subsection (4) contains amendments consequential on the 
changes made by subsections (2) and (3). 

632. Paragraphs (a) and (c) of subsection (5) amend section 90 of the 1987 Act with the effect 
that a charge to pay is required before a creditor with a debt enforceable under a summary 
warrant can use the diligence of earnings arrestment.  The reference to attachment under the 
2002 Act is repealed in consequence of the effect of subsection (1) (which amends section 10 of 
the 2002 Act so that it has the same effect for attachment as these amendments have for earnings 
arrestments). 

633. Paragraphs (b), (d) and (e) of subsection (5) amend section 90 of the 1987 Act with the 
effect that the provisions of section 90 relating to charges to pay (i.e. that it must be in the form 
set out in rules of court, that diligence must be executed within 2 years of the charge and that a 
further charge can be served to reconstitute the right to do diligence) apply to all diligences 
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where a charge to pay must be served and have expired before diligence is competent (this 
includes the new diligences of money attachment, land attachment and residual attachment). 

PART 13 – AMENDMENTS OF THE DEBT ARRANGEMENT AND ATTACHMENT 
(SCOTLAND) ACT 2002 

Section 196 – Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002 

634. Section 196 textually amends the Debt Arrangement and Attachment (Scotland) Act 2002 
(the 2002 Act).   

635. Subsection (2) repeals the requirement that a debtor signs an application for a debt 
payment programme.  Subsection (3) repeals the requirement that a debtor or creditor, as 
appropriate, signs an application for a variation of a debt payment programme. 

636. Subsection (4) amends the definition of “debt advice and information package” to give 
the Scottish Civil Enforcement Commission, established under section 43, the power to 
determine the content of that package of documents and removing the power of the Scottish 
Ministers to do so. 

637. Subsections (5) and (7) to (10) make a number of amendments to the 2002 Act to 
facilitate certain aspects of the attachment process which require to be carried out by messengers 
of court. It is unclear under the Act as currently drafted whether the same messenger of court has 
to be used for certain stages of the attachment process or whether a different messenger can be 
used at each stage.  The amendments make it clear that each step in the attachment process can 
be carried out by any messenger of court. 

638. Subsection (6) inserts new section 19A into the 2002 Act which gives a new power to 
court officers in relation to the urgent removal of attached articles.  The new section provides 
that a messenger of court may remove an attached article without notice if it is considered 
necessary to secure or preserve the value of the article and there is no time to obtain an order 
from a sheriff permitting the messenger to secure particular articles (see section 20(1)(a) of the 
2002 Act).  In these circumstances an article will be moved to the nearest convenient premises of 
the debtor or the person in possession of the items but if the debtor or person does not have any 
premises which are convenient or the messenger of court thinks those premises are unsuitable for 
storing the article the messenger can take the articles to other secure premises. 

639. Subsection (11) inserts new subsections (1A) and (1B) into section 31 of the 2002 Act.  
Subsection (1A) provides that where an article is sold at auction at less than the value assigned to 
it when it was attached, the difference between that price and the value will be credited against 
the sum owed.  In other words the debtor benefits from having the debt reduced by the amount 
the item was valued at even if it does not actually sell for that value at auction.  Subsection (1B) 
provides that where an article has been damaged and revalued and the damage was not caused by 
the fault of the debtor and no sum has been consigned into the court by a third party to 
compensate for the damage, the revaluation is disregarded for the purposes of subsection (1A) 
and the original value is the value that is credited against the debt after the sale even if the sale 
price of the item was less than that. 

284



These documents relate to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 89  

640. Subsection (12) inserts new section 60A into the 2002 Act. 

New section 60A – Electronic signatures 

641. This section makes provision for electronic signatures where any document that requires 
to be signed under the 2002 Act is submitted in electronic form (regulations or rules of court 
made under the Act may permit certain documents to be submitted electronically).  The signature 
has to be a certified electronic signature which complies with the requirements of the Electronic 
Communications Act 2000 (c.7). 

642. Subsection (13)(a) inserts sub-paragraph (oa) into paragraph 1 of schedule 1 to the 2002 
Act which provides for the expenses of serving a notice on the debtor setting out the date when 
an officer intends to enter a dwellinghouse to execute an exceptional attachment order to be 
chargeable against the debtor. 

643. Subsection (13)(b) inserts new paragraph 1A into schedule 1 to the 2002 Act which 
provides that the expenses of removing attached articles, opening and shutting locked places for 
the purposes of removing the articles and storing those articles cannot be charged against the 
debtor if the articles are removed under the urgent removal provisions of new section 19A(1). 

PART 14 – ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS 

Section 197 – Admiralty actions and the arrestment of ships: modification of enactments 

644. This section introduces schedule 4. 

SCHEDULE 4 – MODIFICATIONS OF ENACTMENTS RELATING TO ADMIRALTY 
ACTIONS AND THE ARRESTMENT OF SHIPS (INTRODUCED BY SECTION 197) 

645. Schedule 4, introduced by section 197, makes amendments to the law relating to 
admiralty actions and the arrestment of ships. 

Definition of “maritime lien” 

646. Paragraph 1(c) inserts a new subsection (2) into section 48 of the Administration of 
Justice Act 1956 (the “1956 Act”) defining the term “maritime lien” for the purposes of the 1956 
Act and any other legislation where that term is used.  In Scots law a “lien” is a right in security 
over property where that property is in the possession of the creditor.  Where a creditor has a 
right in security over moveable property which is not in the creditor’s possession that right is 
known in Scots law as a “hypothec”.  However, in international maritime conventions and in 
other jurisdictions, where a creditor in a maritime claim has a real right in security over a ship, 
cargo or other maritime property (such as wreck, flotsam or jetsam) which is not necessarily in 
the creditor’s possession, the right is referred to as a “maritime lien”.  Strictly, a maritime lien is 
a type of hypothec in Scots law and the insertion of the definition in new subsection (2) makes 
this clear whilst retaining the usage of the term “maritime lien” to maintain consistency with 
international usage. 

647. Paragraph 2 provides for consequential amendments arising from paragraph 1. 
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648. The list of claims in respect of which a vessel may be arrested is contained in section 
47(2) of the 1956 Act (the “section 47(2) list”).  Paragraph 3 extends section 47(2)(r) of the 1956 
Act so that applies to claims arising out of any type of charge held over a ship. 

The term “admiralty action” 

649. Paragraph 4(a) inserts the term “respondentia” into paragraph (h) of the section 47(2) list.  
Respondentia is a security granted over the cargo contained in a ship for a loan advanced in 
consideration of a particular voyage.   

650. Paragraph 4(b) inserts new subsection (2A) after the section 47(2) list. This gives the 
label “admiralty action” to any action (whether in the Court of Session or sheriff court) enforcing 
a claim in the section 47(2) list. 

651. Paragraph 5 provides for 2 amendments consequential on the creation of the term 
“admiralty action”. 

Arrestment in rem granted by the sheriff 

652. Paragraph 6 inserts new section 47A after section 47 the 1956 Act to set out the 
jurisdictional limits of a warrant to arrest in rem a ship, cargo or other maritime property granted 
by a sheriff. It provides that the warrant may be executed either within the territorial jurisdiction 
of the sheriff court from which the warrant was granted, or anywhere in Scotland provided the 
ship, cargo or maritime property was within the territorial jurisdiction of the sheriff court which 
granted the warrant, when the warrant was granted. 

Arrestment on the dependence 

653. Paragraph 7(2) makes amendments to section 47(1) of the 1956 Act which provide that 
arrestment on the dependence of a ship, or other maritime property which is not cargo, is 
competent only if, when the ship in question is the ship with which the action is concerned, the 
defender is the owner of the ship or a share in the ship, or is the demise charterer of the ship, at 
the time when the arrestment is executed.  It continues to be competent to arrest another ship on 
the dependence providing the defender owns all the shares in that ship.   

654. Note that the restrictions imposed by section 47(1) do not apply to the arrestment of cargo 
which is specifically excluded from this provision by the amendment in paragraph 7(2)(a). 

655. Paragraph 7(3) inserts new subsections (1A) and (1B) into section 47 of the 1956 Act.  
These subsections provide that when a ship has been arrested on the dependence of an action, a 
warrant cannot be granted to arrest on the dependence of the same action the same ship or any 
other ship which the defender owns at least a share in unless the pursuer can demonstrate good 
cause for the second arrestment.  This is consistent with the wording in article 3(1) of the leading 
international convention on the arrestment of ships (the Brussels Arrest Convention of 1952). 

656. Paragraph 7(4) amends section 47(3) of the 1956 Act (which provides for the arrestment 
of a ship to enforce a claim specified in paragraphs (p) to (s) of the section 47(2) list) making it 
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clear that an arrestment to which this provision applies may arrest a share in a ship rather than 
the whole ship. 

Liability for losses and expenses 

New section 47B – Expenses 

657. Paragraph 8 inserts new section 47B into the 1956 Act.  

658. Subsection (1) provides the court with the power to award the creditor the expenses of 
obtaining warrant for and executing an arrestment of a ship, cargo or other maritime property on 
the dependence.  But the court may modify or refuse the creditor’s right to these expenses if the 
pursuer was unreasonable in applying for a warrant or if the court thinks it is reasonable to 
modify or refuse the award of expenses (subsection (3)). 

659. Subsection (2), entitles the defender to expenses in opposing the grant of the warrant 
where warrant is granted but the creditor was unreasonable in applying for the warrant.  Again 
the court can modify or refuse these expenses if satisfied that it is reasonable to do so.  In 
particular the court should take account of the outcome of the action. 

660. If any other question arises in relation to the expenses of obtaining or opposing a warrant 
or of executing the arrestment, subsection (5) provides the court with the discretion to deal with 
it. 

661. Subsection (6) provides that expenses of obtaining warrant for arrestment or opposing the 
warrant are to be treated as expenses of process. 

662. Subsection (7) provides that any legislation or rule of law which deals with the recovery 
of expenses of executing an arrestment on the dependence of a court action which are chargeable 
against the debtor is not affected by the rules set down by subsections (1) to (4). 

663. Subsection (8) provides the court with discretion to deal with the expenses incurred in 
obtaining a warrant granted for arrestment in rem in enforcing a claim listed in paragraphs (p) to 
(s) of the section 47(2) list or in opposing an application for it. 

Factors affecting arrestments 

664. Paragraph 9 inserts new section 47C into the 1956 Act.  Subsection (1) of that new 
section provides that an arrestment of cargo can be executed only where the cargo is on board a 
ship when the arrestment is executed.  Cargo which is not on board a ship is subject to the 
diligence of attachment (provided the nature of cargo does not make it exempt from attachment 
on some other ground).  The amendment to section 11 of the Debt Arrangement and Attachment 
(Scotland) Act 2002 made by paragraph 10 prevents cargo from being attached when it is on 
board a ship.   

665. Arrestment of moveable property is normally competent only when the property is in the 
hands of someone other than the debtor.  Attachment is usually the appropriate diligence to use 
when moveable property is in the hands of the debtor.  Subsection (2) of new section 47C makes 
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it clear that, as an exception to the normal position, cargo on board a ship can be arrested where 
it is in the hands of the debtor or a person acting the debtor’s behalf . 

666. Paragraph 9 also inserts new section 47D which has the effect that where cargo on board 
a ship is arrested, the ship is itself treated as if it has been arrested until the cargo is taken off the 
ship.  The ship is therefore prevented from setting sail and the creditor can apply for ancillary 
warrants to dismantle the ship or have it brought into harbour providing it can be shown that this 
course of action is necessary. 

Cargo on board a ship exempt from attachment 

667. See paragraph 664. 

Location of a ship when arrestment executed 

668. Paragraph 11(a) inserts new subsections (5A) and (5B) into section 47 of the 1956 Act.   
The new subsections provide that an arrestment of a ship, cargo or other maritime property can 
be executed no matter where the ship or maritime property is situated so long as it is within the 
territorial jurisdiction of the court (note that cargo must be on board a ship if it is to be arrested).  
In other words, a ship is still treated as a ship even where it has run aground or is in a dry dock. 

669. Paragraph 11(b) amends subsection (6) of section 47 to make it clear that a ship (or cargo 
on board it) cannot be arrested while the ship is on passage. 

Demise charterers 

670. Paragraph 12 inserts new sections 47E to 47H into the 1956 Act dealing with demise 
charterers.  A demise charter is a type of lease of a ship (often including the services of the 
master and crew).  A demise charterer takes possession of the ship and operates the ship.  The 
length of demise charters can vary from short (1 or 2 years) to long (20 years or the lifespan of 
the ship).  Often the charterer has an option to buy the ship outright at the end of the agreed term.  
In practice the demise charterer is treated as the owner of the ship as the charterer has control 
over the operation of the ship and over the master and crew.  But the owner in the legal sense 
remains the person who granted the charter. 

New section 47E – Sale of a ship arrested on the dependence of an action against demise 
charterer 

671. New section 47E makes special provision to allow the pursuer in an admiralty action 
against a demise charterer to be entitled to complete diligence by judicial sale of a ship which 
has been arrested on the dependence of the action.  The sale is competent even though the ship is 
likely to belong to a third party. 

672. Subsection (2) provides for termination of the arrestment of the ship if the owner or the 
demise charterer either pays the debt due, or offers the sum in payment and that offer is not 
accepted within a reasonable time. 
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673. Under subsection (3) the court may make an order for the sale of the ship on behalf of the 
pursuer and under subsection (4) the court must rank any claims on the proceeds of the sale (but 
taking into account section 47G, see paragraph 676). 

674. Subsection (5) provides that a ship so sold transfers to the buyer free from any other 
claim or encumbrance, including any claim of the previous owner who granted the demise 
charter.  The buyer becomes the new owner of the ship and not just the new demise charterer of 
it.  

New section 47F – Ranking of arrestments on sale of ship chartered by demise 

675. New section 47F provides that in competitions in ranking in respect of the proceeds of the 
judicial sale of a ship, or a share of a ship, arrestment of the ship enforcing the ship owner’s 
debts will be preferred to arrestment enforcing those of the demise charterer even if the 
arrestment relating to the owner was executed after the arrestment relating to the demise 
charterer. 

New section 47G – Ranking of arresting creditor of demise charterer in sequestration or winding 
up of owner 

676. New section 47G provides that a creditor of a demise charterer who has arrested the 
chartered  ship on the dependence of an action against the demise charterer will be entitled to 
claim a dividend or preference (if any) resulting from the sale of the ship in the event of the 
ship’s owner being sequestrated or wound up.  The creditor has no rights over the proceeds of 
sale of any other asset belonging to the owner.  Subsection (3) applies the provisions of the 
Bankruptcy (Scotland) Act 1985 and the Insolvency Act 1986 which have the effect of 
equalising diligences executed later than 60 days before a sequestration or winding up to an 
arrestment against a demise charterer where the ship owner is sequestrated or wound up. 

New section 47H – Arrestment to found jurisdiction in action against a demise charterer 

677. New section 47H has the effect that where a pursuer wishes to raise an action against a 
demise charterer to enforce a claim listed in the section 47(2) list but the demise charterer is not 
within the jurisdiction of the court, the pursuer can arrest the ship under demise charter 
(providing it is within the court’s jurisdiction) to found jurisdiction for the action and allow it to 
be heard by that court. 

678. Paragraph 13 amends section 6(c) of the Sheriff Courts (Scotland) Act 1907.  It is linked 
with the provision in new section 47H and it makes clear that the arrestment of a ship within the 
jurisdiction of the sheriff and which is under demise charter will bring the demise charterer 
within the jurisdiction of the sheriff even though the charterer would not normally be subject to 
that jurisdiction. 

PART 15 – DISCLOSURE OF INFORMATION 

Section 198 – Information disclosure 

679. Section 198 deals with the disclosure of information. Subsection (1) gives the Scottish 
Ministers a power to make provision by regulations for the obtaining of information by creditors 
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about debtors by making an application to the sheriff.  These regulations may make provision 
about the disclosure of that information to creditors to assist diligence and enforcement of 
payment of debts due by decree and document of debt.  Subsection (2) sets out some of the 
things that regulations under subsection (1) could cover. 

680. Subsection (3) states that the regulations cannot provide for the debtor to be ordered to 
disclose information.  Subsection (4) makes it clear that any regulations under subsection (1) do 
not affect (and do not override) any existing legislation or common law about the power to 
disclose or use information, or to order its disclosure or use. 

681. Subsection (5) states that the disclosure or use of information under the regulations at 
subsection (1) is not to regarded as a breach of any restriction on the disclosure or use of such 
information. 

682. Subsection (6) states that the first set of regulations made under subsection (1) must be 
subject to the affirmative resolution procedure of the Scottish Parliament. 

PART 16 – GENERAL AND MISCELLANEOUS 

Section 201 – Orders and regulations 

683. Section 201 has the effect that statutory instruments made under this Act are subject to 
the negative resolution procedure of the Scottish Parliament, unless the instrument modifies 
another enactment such as an Act (including this Bill) in which case it is subject to the 
affirmative resolution procedure.  This provision does not apply to statutory instruments made 
under powers inserted by this Act into other legislation. 

—————————— 
 

  
FINANCIAL MEMORANDUM 

 
INTRODUCTION 

684. The Policy Memorandum which is published separately explains in detail the policy 
intention of the Bankruptcy and Diligence etc. (Scotland) Bill.  The purpose of this Financial 
Memorandum is to set out the costs associated with the reform measures introduced by the Bill, 
and as such it should be read in conjunction with the Bill and the other accompanying 
documents. 

685. This Memorandum considers the financial effect of the reforms in the Bill. In doing so, 
the approach taken has been to err towards a higher rather than a lower cost. The figures are 
based on: 

• assumptions made by three Executive agencies– 

• Accountant in Bankruptcy (“AiB”), 
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• Registers of Scotland (“RoS”), and 

• the Scottish Court Service (“SCS”),  

• estimates of demand made by the Scottish Executive, and 

• estimates of demand made by third parties who would be affected by these proposals. 

Areas of reform 

686. There are four main areas of reform: 

• encouraging re-start and improve public protection by modernising the laws of 
bankruptcy, 

• supporting business risk by modernising floating charges, 

• creating a new public body, the Scottish Civil Enforcement Commission, to regulate 
the new court messenger profession,  and 

• striking a better balance between the needs of creditors and debtors by modernising 
the laws of diligence to create a modern approach. 

Methodology and overview 

687. The Executive has consulted widely on the likely impact of reform, and responses have 
informed the estimated costs set out in this Memorandum. 

688. The costs of this Bill will largely fall to the Scottish Administration as discussed below.  
Any new impact on creditors and debtors will not significantly affect such interests, as they 
already bear the costs of any formal enforcement (including sequestration) they choose to use.  It 
was for that reason not considered necessary to undertake a regulatory impact assessment in 
relation to the bankruptcy, enforcement and diligence reforms. 

689. The Scottish Executive will incur administrative costs when implementing the proposed 
reforms.  Those costs include the production of guidance and regulations, publicity and debt 
advice materials, and research and consultancy costs.   They will be met from existing and 
planned direct running cost and programme budgets. The Executive estimates these costs at 
£253,251 per annum for staff and administration, and £110,000 per annum in programme costs. 

690. The Scottish Executive will redesign the debt advice and information package (DAIP) 
which will be used more widely in sequestration and diligence, with increased print runs.  The 
estimated additional cost of producing the DAIP is £42,800 per annum, and that is included in 
the £110,000 estimate for programme costs. 

BANKRUPTCY 

691. Our key proposals are to: 

• reduce the bankruptcy period to 1 year for all bankruptcies, 
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• protect the public and business interests through the introduction of bankruptcy 
restrictions orders and undertakings being placed on potentially fraudulent or 
culpable debtors, 

• continue to require debtors to contribute towards their bankruptcy debts where 
possible, 

• reform restrictions and disqualifications on debtors, 

• streamline the bankruptcy process and reduce court involvement, 

• take bankruptcy proceedings out of the Court of Session and consolidate them in the 
sheriff courts, and 

• require creditors to provide debtors with a debt advice and information pack. 

Costs on the Scottish Administration 

692. The AiB will lead on implementing the bankruptcy reforms.  AiB estimate the cost to 
them in 2006/07 of £1.442 million.  This comprises: 

• £457,000 staffing costs for some 34 additional staff,  

• Staff training is estimated at £20,000, 

• £40,000 running costs, and  

• £925,000 for IT capital investment. 

693. Thereafter AiB anticipate an additional sum of £536,732 per annum will be required to 
administer the new regime made up of staffing costs of around £530,000 and training at around 
£7,000. 

694. Student loans will no longer be written off in bankruptcy, and the Executive therefore 
expects to secure a receipt as a result of additional payments made by student loan debtors. 
Table 1 shows the amounts that have been written off on student loans in the period 1991 to 
2004 for illustrative purposes. 
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Table 1* 

    

Year 
Number 
 Bankrupt Balance Avg Debt 

1991 2 £770.70 £385.35
1992 8 £6,870.65 £858.83
1993 13 £13,771.03 £1,059.31
1994 9 £25,903.32 £2,878.15
1995 15 £38,488.93 £2,565.93
1996 33 £68,002.61 £2,060.69
1997 49 £99,357.46 £2,027.70
1998 82 £157,002.66 £1,914.67
1999 132 £337,643.14 £2,557.90
2000 157 £438,053.06 £2,790.15
2001 182 £512,502.02 £2,815.95
2002 281 £977,600.53 £3,479.01
2003 432 £1,821,329.86 £4,216.04
2004 289 £1,333,752.64 £4,615.06

Grand Total 1684 £5,831,048.61 £3,462.62
 

* Figures based on data in the SE “CLASS” case management system up to 30 August 2004, the latest available 
date. 

 

695. The amount of the additional payments made in future to the student awards agency will 
vary according to circumstances, including: 

• number of future sequestrations, 

• amount borrowed, and  

• the type of loan.   

696. For example, payments are made over the agreed length of the loan, and that period is 
determined by the date and type of the loan agreement.  It is therefore difficult to provide an 
accurate recovery figure.  It is, however, possible to provide an estimate for additional future 
payments recovered over the length of loans using the amount of debt written off to 2004. 

697. The Executive expects a recovery rate of 70% on each loan made since 2001 as these are 
repaid over 40 years, and 44% for each loan made on or before 2001 as these are repaid over 25 
years.  Applying these percentages to the above table gives us a total recovery of pre 2001 
balances of £747,280 over 25 years and total recovery of post 2001 balances of £2,892,878 over 
40 years.  This represents an annual recovery rate of £102,213. 

698. Bankruptcy reform will generate savings for the SCS as a result of business moving from 
the Court of Session to the sheriff courts, and from the sheriff courts to the AiB.  Business 
moving from the Court of Session to the sheriff courts will not generate any significant saving, 
but business moving from SCS to AiB will.  The Executive estimate an annual saving of £60,000 
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based on a reduction in the number of debtor petitions in the sheriff court.  Current numbers are 
1500 debtor petitions in the sheriff court per annum, but sequestrations are increasing and we 
have assumed 2000 petitions per annum in calculating this estimate. 

Costs on local authorities 

699. The Executive’s bankruptcy reforms will have no cost implications for local authorities. 

Costs on other bodies, individuals and businesses 

700. The bankruptcy reforms will not have a detrimental financial impact on individuals and 
businesses.  These are progressive measures which will improve the current position of those 
facing bankruptcy by reducing the bankruptcy period and reforming future restrictions on 
business and personal financial activity following a sequestration. 

701. The Bill also extends the provision of the debt advice and information pack to improve 
debtor protection in bankruptcy as well as increase the chances of debt recovery.  The cost of 
issuing this Pack will be met by local authorities and any other creditor.  The Executive will 
meet the costs of the production of the pack and it will be the costs of postage that will be for 
local authorities and other creditors. It is not considered that this will be onerous, as most local 
authorities and other creditors issue debt information as part of good practice in debt recovery. 

FLOATING CHARGES 

702. Our key proposals are to: 

• introduce a new register of floating charges, and 

• reduce the need for double registration of charges. 

Costs on the Scottish Administration 

703. RoS will require to develop and then maintain the new Register of Floating Charges.  The 
costs of this are detailed below in paragraphs 705 to 709.  RoS currently maintain 15 public 
registers on a self-financing basis regulated by section 9 of the Public Finance and 
Accountability (Scotland) Act 2000.  In terms of this section, income received (principally 
registration and information provision fees) is applied to meet the Agency’s expenditure. The 
Keeper of the Registers of Scotland’s financial objectives are subject to Ministers’ directions on 
the basis that, taking one year with another, income is sufficient to meet expenditure. 
Registration and information provision fees for the current registers are set by statutory 
instrument and this is also proposed for the new register. 

704. Given this operating basis, development and maintenance of the Register of Floating 
Charges will, over time, be financially neutral for RoS. Subject to Ministers’ directions, the 
Keeper anticipates that the development and maintenance costs should be met from fee income 
generated by the new register, with development costs being recouped over the initial 5 years of 
operation. 
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705. The main components of development costs will be firstly those of running a project to 
develop a detailed design and specification for the register and to take the initiative through to 
implementation; and, secondly, RoS’ IT supplier’s charges for developing the register system 
and interfaces.  RoS advise that it will not be possible to put final figures to these costs until 
further work has been done on the outline format and requirements for the register.  As an 
indicative range, they estimate that a figure between £500,000 and £750,000 is a realistic 
forecast. 

706. It is anticipated that development work will begin as soon as the Bill is enacted and that 
the cost to RoS will be spread between financial years 2006/07 and 2007/08, with the new 
register being commenced either in the later part of calendar year 2007 or in 2008. 

707. Ongoing maintenance of the register will involve IT support costs.  Again, it is not 
possible at this stage to give a detailed cost as this is subject to commercial confidence as it is 
subject to an ongoing tendering process.  These costs can be provided to the Committee on a 
confidential basis on request.  Assuming the register is commenced part way through 2007/08 
then (say) half that annual cost would be incurred in that year and a full year’s support cost in 
each succeeding year. 

708. Running costs other than IT support will include staff costs and also a contribution to 
RoS’ general overheads.  These will be partially dependent on registration volumes. At present 
Companies House in Edinburgh register approximately 7,000 floating charges and memoranda 
of satisfaction in respect of floating charges annually.  The intake for the new register is likely to 
be higher for two reasons.  First, in the new register, Notices of Proposed Charge – which have 
no current equivalent – will be registered in some instances.  Second, in the situation where an 
English registered company grants a floating charge intended to extend to assets situated in 
Scotland, this will be registrable in the new register whereas at present it is not registered with 
Companies House in Edinburgh (although registrable in Cardiff). It is not possible to accurately 
forecast the effect of these two factors on register intakes however it thought that overall annual 
registration volume will be of the order of 10,000. 

709. Until more detailed design of the registration process has taken place it will not be certain 
how labour intensive a typical registration will be and therefore the amount of staff resource 
required.  Based on the experience of their other registers and an annual turnaround of around 
10,000 notices and documents, RoS’ best estimate at this point is a yearly running cost of around 
£75,000.  This assumes that the notices and documents are created and communicated on paper. 
The possibilities of electronic communication of electronic documents and notices, and of 
automation of parts of the registration process will be considered and are likely to reduce 
administrative costs.  As with IT support costs, it is anticipated that half of these costs will be 
incurred in the later part of 2007/08 and a full year’s costs in each succeeding year. 

Costs on local authorities 

710. The Executive’s floating charge reforms will have no cost implications for local 
authorities. 
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Costs on other bodies, individuals and businesses 

711. The proposals have no cost implications for individuals. 

712. The proposals have a minor impact on those bodies and businesses that provide finance 
and credit to companies on the security of floating charges.  Positive impacts will arise from the 
actual document being registered in the new register – as opposed to the brief particulars 
currently registered at Companies House. This allows for authentic extracts to be produced from 
the register and so reduces the importance of preserving the original. The new registration 
process is also expected to assist in e-enabling the creation and registration of floating charges. 

713. Registration fees will be payable for the registration of Notices of Proposed Charge, 
floating charges and other documents in the new register.  It is expected that notices and new 
charges will normally be presented by the creditor although in many case the registration fee 
(together with other costs incurred in the creation of the charge, such as legal expenses) may be 
indirectly paid by the company. It is anticipated that a discharge of a floating charge will 
normally be presented by the company, which will pay the registration fee.  As with memoranda 
of satisfaction at present, it will be at the company’s option whether it procures and registers a 
discharge. 

714. As the register will be run on a cost recovery basis, registration fees will be calculated 
once there is greater certainty as to the costs of developing and maintaining the register. 
Assuming indicative costs to RoS as discussed above and recovery of development expenditure, 
the registration fee would be of the order of £30.  At present a registration fee of £13 is payable 
to Companies House. As indicated above the current and proposed registration processes are not 
directly comparable as at present only brief particulars of the charge are registered. 

SCOTTISH CIVIL ENFORCEMENT COMMISSION 

Costs on the Scottish Administration 

715. The Bill will provide for a new non departmental public body (NDPB) called the Scottish 
Civil Enforcement Commission to oversee all enforcement matters.  It will register, regulate and 
supervise the work of the new unified sheriff officer profession to be called “messengers of the 
court”.  The Commission will also have a public education and research role to improve public 
awareness of enforcement issues including diligence and debt recovery. 

716. We have estimated costs for the Commission based on an assumed launch date of April 
2007.  The anticipated costs of the new body have been calculated with that date in mind, taking 
into account the detailed budgets of recently established public bodies of comparable size and 
function.  We estimate an annual running cost of £632,000 with an additional start up cost in 
year 1 of £248,500.   Table 2 shows estimated costs. 
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Table 2 

 2006/07 2007/08 2007/08 One Off 
Start up costs 

Annual 
thereafter 

Staffing costs 27,000 388,000 0 400,000 
Recruitment, 
travel and 
expenses 

0 31,000 31,000 31,000 

Accommodation 0 66,000 35,000 66,000 
Professional 
services 

0 42,000 13,000 42,000 

Printing, office 
equipment, 
stationery and IT 

0 19,000 140,500 19,000 

Research, 
education and 
training 

0 74,000 29,000 74,000 

TOTAL 27,000 620,000 248,500 632,000 
 
717. Staffing costs assume a board of seven plus two ex officio members and a chief executive 
with 10 further staff comprising policy, professional services and administration. Salaries will be 
based on civil service pay scales and agreed remuneration arrangements for boards.  We have 
assumed an initial staffing cost of £27,000 in 2006/07 to recruit the senior posts and admin 
support to assist in establishing the body.  Staffing costs thereafter are £400,000 per annum with 
a lesser amount in 2007/08 as some staff will not be in place for the full financial year. 

718. Recruitment, travel and expenses have been budgeted annually at £31,000 with additional 
start up recruitment costs of £31,000 in 2007/08. This also includes assumptions about the 
recruitment of messengers of the court on an annual basis by way of national advertising. 
Accommodation costs of £66,000 per annum are based on costs incurred by the Risk 
Management Authority, which is of a comparative size to the Scottish Civil Enforcement 
Commission.  A full location review will be undertaken and it is assumed that there will be 
opportunities for sharing of services and costs with other organisations.  We have made 
provision for some refitting of £35,000 in 2007/08 once accommodation has been secured. 

719. It is envisaged that the Commission will buy in a number of services rather than employ 
staff directly.  Such services include finance and audit, human resources, legal services and 
media monitoring.  The annual cost of £42,000 includes payments to those asked to carry out 
inspection and investigation activities under the proposed disciplinary arrangements.  In 2007/08, 
we have assumed an additional one off cost of £13,000 to pay for professional fees attributable to 
finding and securing accommodation. 

720. Office running costs including printing, stationery and IT have been provided for at 
£19,000 per annum.  However, significant start up costs of £140,500 will be incurred in 2007/08 
to purchase office furniture, IT equipment, telecommunications and new identity cards for 
messengers of the court. Given the strong emphasis on equal opportunities for the Commission 
and its work, we have budgeted for comprehensive staff and Board training in this area as well as 
more general training and development amounting to £21,000.  We have also made provision for 
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a significant research budget of £53,000. This is because the two key areas of research on 
informal debt collection and equality impact assessment will be challenging.  Academic scrutiny 
of this area is new and will demand a challenging and more costly methodology to elicit results. 
This sum also includes provision for a public information campaign associated with the 
Commission’s broader education role.  Start up costs in this area of £29,000 have assumed an 
initial level of training for board and staff as well as the cost of an overhaul of the professional 
qualification. 

721. The Commission is likely to generate some initial modest cost savings on the Scottish 
Court Service and courts group given the abolition of the existing Advisory Council and current 
judicial appointment and disciplinary arrangements. We estimate these savings as £15,000 per 
annum.  The Commission will have powers to charge messengers of the court a registration fee, 
estimated to bring in an income of £17,000. This is an estimate based on a fee of £100 per 
commissioned officer per annum. 

722. The costs of the Scottish Civil Enforcement Commission will be met from existing 
departmental resources. 

Costs on local authorities 

723. The Executive’s enforcement reforms will have no cost implications for local authorities. 

Costs on other bodies, individuals and businesses 

724. Our proposals for the regulation of the court officer profession will have an impact on 
those currently practicing as officers.  This will be a regulatory impact (through secondary 
legislation) rather than a financial cost.  We expect that the content of any regulations will be a 
matter of good practice and will include standard arrangements for financial accounting and 
managing potential conflicts of interest, and most firms will be able to adopt the new 
arrangements with no difficulty. 

725. Arguably, the improvements in regulation and the public work of the Commission will 
increase professional and public standing leading to new clients and a more profitable sector. 
Most officers are employed by firms whose business interests include debt recovery.  Our 
proposals will impose new regulatory arrangements on businesses under which new messengers 
of the court can operate.  These are not yet available but will be subject to separate regulations. 
We have planned for a transition period to enable any changes to be made and the profession and 
their associated business interest will be consulted as our proposals are implemented. 

726. The proposals will have a positive financial impact on the professional body of Sheriff 
Officers and Messengers at Arms as compulsory membership will increase fee income. Many 
officers do not subscribe at present, but those officers who do, pay around £450 per annum to 
their professional body.  It is hoped that the benefits of scale may result in a reduced fee overall, 
and a higher income for the body, meaning the actual financial impact on individual officers of 
the proposed Commission fee will be negligible. 
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DILIGENCE 

727. Our key proposals are: 

• the abolition of adjudication for debt and its replacement with the new diligences of 
land attachment and residual attachment, 

• the reform of inhibition,  

• the reform of diligence on the dependence, 

• new diligences of money attachment and interim attachment, 

• reform of earnings arrestment,  

• reform of arrestment and furthcoming,  

• abolition of maills and duties and sequestration for rent, 

• wider application of time to pay arrangements as part of diligence, 

• to bring admiralty law in respect of arrestment in line with other UK law, and 

• to facilitate the development of the information disclosure scheme in line with UK 
developments. 

Costs on the Scottish Administration 

728. The reforms are likely to have a significant impact on the work of the SCS.  A number of 
diligences are being abolished and created with resulting impacts on the number of cases coming 
before the courts.  It is difficult to estimate the exact number of cases which will result as some 
of the arrangements, such as land attachment and money attachment, are being made available 
for the first time.  Therefore the analysis is based on estimates and an underpinning assumption 
that our reforms will have the desired effect and make diligence more open and transparent, as 
well as easier to use for creditors. 

729. For example, it is envisaged that the new diligence of land attachment will be popular, 
but will not lead to significant numbers of sale applications.  Land attachment will be added to 
the remedies available following a warrant from the court and therefore will not impose an 
additional burden on the courts initially. An application at a second stage to sell attached 
property will place an increased workload on the court who will need to deliberate the merits or 
otherwise of the case.  It is expected the new diligence of money attachment will be popular, but 
this will be available on a warrant and will not have an immediate increased impact on the 
courts.  There is likely to be an increase in time to pay applications as these are being made more 
widely available.   The reform of diligence on the dependence may lead to fewer applications, 
but an increase in the cost of these newly contested applications. 

730. Table 3 sets out the estimated increase in staff and judicial time and costs associated with 
the diligence proposals per annum from 2008/09 with part year in 2007/08. 
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Table 3 

Bill Proposal Assumed 
number of new 
applications 

Additional staff costs 
(£) 

Additional judicial 
costs (£) 

Land attachment 1000 87,000 62,000 
Residual attachment 1000 62,000 44,000 
Interim attachment 200 6,200 4,400 
Money attachment 5000 155,000 110,000 
Time to pay 4200 28,400 7,900 
Total 11,400 338,600 228,300 

 
731. Overall, the Executive has estimated costs to SCS of £566,900 per annum resulting from 
our proposals.  This includes additional staff resources as well as training and other infrastructure 
requirements and there will be an additional one-off cost of £10,000 for reprogramming court IT 
systems.  It is thought an implementation date for the majority of our diligence proposals will be 
summer 2007.  However, the Executive is prepared to consider a more phased approach in the 
light of the complexity of the task involved and the resources available. 

732. The most significant resource impact on the SCS will be the introduction at a later stage 
of an “Information Disclosure Scheme”.  Whilst the information requests will themselves be self 
financing with creditors paying a small fee for the information, there will be significant costs in 
establishing the supporting infrastructure to operate a scheme.  Detailed thinking on a scheme is 
at an early stage and implementation of any scheme will be informed by a working group of key 
interests across the UK.  We will consult on the detail of any scheme and are likely to conclude 
that a limited pilot would be helpful in informing any final model. 

733. It is difficult at this stage to estimate the costs of the scheme because of the differences in 
enforcement between Scotland and England.  However, the Department for Constitutional 
Affairs (DCA) in their White Paper Effective Enforcement suggest an individual information 
request to cost in the region of £100 to £150.  It is proposed that the creditor will meet the costs 
of the information disclosure request at the point of application, but this will be recoverable from 
the debtor against whom decree is granted when enforcement is successful.  DCA expect the 
initial England and Wales infrastructure and set up costs in respect of the courts to be £500,000 
with a similar sum attributable to Her Majesty’s Revenue & Customs and Department of Works 
and Pensions. 

734. It is difficult to estimate the likely take up of the new scheme in Scotland and to consider 
the detailed cost implications.   The Executive has considered that the costs to the courts in 
Scotland will be proportionately larger compared to England and Wales due to the number of 
different ways in which diligence operates. For example, demand for information disclosure will 
be higher in Scotland as warrants for recovery are available across a range of diligences and will 
be more popular than the English model where separate applications are required for each form 
of diligence. The court system in England and Wales has already been subject to a high degree of 
centralisation for the administration of diligence including shared information. The timescale for 
this is long term with a scheme not becoming established until 2009/2010. In the meantime, 
Table 4 shows potential costs based on 3 possible levels of take up to illustrate the impact of 
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proposals on the likely resources required.  These potential costs will be offset at least in part by 
fees charged to applicants. 

Table 4 

Take up – applications per month Costs per application Total cost of scheme 
1,000 
 

£16.13 £193,500 p.a. 

5,000 £16.13 £967,500 p.a. 
 

10,000* £16.13 £1,935,000 p.a. 
 

 
* Where demand exceeds 50,000 p.a. there will be one-off infrastructure set up costs of: £1.89 million and 
programme costs of £500,000 over 2-3 years. 

Costs on local authorities 

735. Local authorities involved in the recovery of council tax and rent arrears will be an 
important creditor affected by the Bill proposals.  However, as indicated under diligence more 
generally, the cost of action is recoverable through the diligence process where it is successful. 

736. The Bill also extends the provision of the debt advice and information pack to improve 
debtor protection as well as to increase the chances of debt recovery.  The cost of issuing this 
Pack will be for local authorities (and any other creditor).  However, again the costs will be 
incurred only where a diligence route is adopted which is a matter of choice for local authorities 
and others.  Such costs which are essentially postage costs are recoverable in the event of 
successful diligence. 

737. The Bill extends the circumstances under which the debt advice and information pack 
will be issued to debtors before the process of diligence has begun.  This is the case in all 
attachments currently and will be extended to the new diligences introduced by the Bill. Whilst 
these pre-decree costs are not recoverable, our proposals regularise good practice in this area.  
Most local authorities in practice issue a “final warning letter” to debtors prior to court action. 
Many also have partnership arrangements with the money advice sector whereby information 
and advice on debt management is already incorporated in materials being issued. Accordingly, 
we expect local authorities to incorporate this new requirement into existing arrangements or 
replace existing with reference to the pack. Therefore the costs to local authorities will be 
marginal over and above current costs. The Scottish Executive will meet the costs of the 
production of the Pack (see paragraph 690) and it will be the costs of postage that will be for 
local authorities and other creditors. 

738. The proposal for an “information disclosure order” will also impact on local authorities 
who will make use of the new arrangements to recover debt.  The Executive expects that the 
costs of any new arrangements for creditors to be recoverable and for the cost of seeking a 
disclosure to be modest given the scheme is self financing.  The information provided will 
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improve the likelihood of a successful recovery. It is for local authorities and others as creditor to 
consider the costs of any diligence against the chances of successful recovery. 

Costs on other bodies, individuals and businesses 

739. The diligence proposals aim to create a better balance between the interests of creditors 
and debtors in debt recovery.  It is recognised that in some cases our proposals will increase the 
costs of recovery for creditors.  For example, the introduction of new time to pay arrangements 
mean that there may be a small delay in creditors being able to execute diligence, but a final 
opportunity for debtors to make arrangements to pay before a court decree increases the chances 
of recovery for creditors.  Similarly, the extension of the use of the debt advice and information 
packs means creditors will be required to post out advice to debtors at a small cost, but the 
availability of this advice may result in a realistic payment regime being agreed and sustained. 
These costs can however be recovered from debtors where diligence has been successful. 

740. However, some proposals work in the interests of debtors more directly.  For example 
protection of the minimum balance for debtors subject to bank arrestment reduces the amount 
available for creditors but also protects debtors from genuine hardship which could only 
exacerbate their situation.  It is more likely to lead to the genuine “can’t pays” being supported 
via debt arrangement scheme solutions rather than diligence, which is our overall policy 
intention.  Essentially, resort through the courts is not a compulsory or sole route to debt 
recovery. Individuals and businesses can choose not to pursue debts in this way but recover debts 
on a more informal basis or promote debt management arrangements like the Debt Arrangement 
Scheme. 

741. We are aware that the proposed reform of bank arrestment arrangements will place new 
administrative arrangements on third parties including banks and employers who are required by 
the courts to co-operate in the debt recovery process.  The Executive has consulted with 
representatives of these sectors to ensure that any impact is minimised and can be implemented 
in a planned way.  Changes will be of a one off nature and be applicable to well established and 
tested administrative and IT based systems. 

742. It is assumed that banks will be able to recover costs from their customer charging 
structure.  The Committee of Scottish Clearing Banks estimate that the current cost to them of an 
arrestment is £42.00.  They have further indicated that the Bill proposal for a calculation of 
minimum balance could increase this figure to £50.00 based on staff costs and new 
administrative arrangements.  Longer term, there is likely to be an administrative gain for such 
bodies in relation to bank and earnings arrestment, through the operation of information 
disclosure orders. 
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SUMMARY TABLE OF COSTS ON THE SCOTTISH ADMINISTRATION 
 
Proposal Reference 2006/07 2007/08 2008/09 

and 
subsequent 
years 

Comment 

BANKRUPTCY 
Accountant in 
Bankruptcy 
 

 
Para 692 
 

 
1.44m* 

 
536,000* 
 
 

 
536,000 

 

Student Award 
Agency 

Para 697 -102,213 -102,213 -102,213 Based on 
assumptions 
using historic 
write off 

Scottish Court 
Service 

Para 698 -60,000 -60,000 -60,000 Saving on court 
costs 

FLOATING 
CHARGES 
Registers of 
Scotland 
 

 
 
Paras 705 
to 709 

 
 
375,000*

 
 
412,500* 

 
 
75,000* 

 

SCOTTISH 
CIVIL 
ENFORCEMENT 
COMMISSION 
 
Scottish Court 
Service 
 
Messengers of the 
court 

 
Para 716 
 
 
 
Para 721 
 
 
Para 721 

 
27,000* 

 
868,000* 
 
 
 
-15,000 
 
 
-17,000 
 

 
632,000* 
 
 
 
-15,000 
 
 
-17,000 

 
 
 
 
 
15,000 savings 
to SCS 
 
17,000 income 
from fees 

DILIGENCE 
Scottish Court 
Service  
 
 
 
 
 
Information 
Disclosure Orders 

 
Para 730 
 
 
 
Para 731 
 
 
Para 734 

 
0 
 
 
 
 
 
 
0 

 
141,725* 
 
 
 
10,000 
 
 
0 

 
566,900* 
 
 
 
 
 
 
967,500 

Based on 
quarter year 
2007/08 
 
Re-
programming 
IT system 
 
Based on 
middle range of 
applications 
 

Implementation 
by the Scottish 
Executive 
 

Paras 689 
and 690 

0 253,251* 
110,000* 

253,251* 
110,000* 

Staff costs 
Programme 
costs 

* Denotes resources secured 
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SUMMARY TABLE OF COSTS ON LOCAL AUTHORITIES, OTHER BODIES, 
INDIVIDUALS AND BUSINESSES * 
 
* Based on illustrative figures only with some untested assumptions of usage and take up of 
diligence measures. 
 
Proposal Reference Local authority Other 

Bodies 
Individuals & Business 

BANKRUPTCY 
Creditor to issue 
debt advice and 
information pack 
 

Para 701 
 

  Creditors to pay postage for 
pack – can be incorporated 
into existing arrangements 
offset against increased 
chance of recovery 

FLOATING 
CHARGES 
Registration fee 
payable 

Para 714   £30 per registration offset by 
enhanced security of 
information 

SCOTTISH 
CIVIL 
ENFORCEMENT 
COMMISSION 
Messengers of the 
court to pay fee to 
SCEC 
 
Professional body 
income increase 
 

 
 
 
 
Para 721 
 
 
 
Para 726 

  
 
 
 
 
 
 
 
Increase in 
revenue from 
compulsory 
membership, 
fee level of 
£450  

 
 
 
 
£100 per officer offset against 
reduced fee to the 
professional body 

DILIGENCE 
Creditors and local 
authorities to issue 
debt advice and 
information pack 
 
 
 
Impact on banking 
sector 
 
 
 
Cost of application  
Information 
Disclosure Orders 

Para 737 
 
 
 
 
 
 
 
Para 742 
 
 
 
 
Para 733 

Creditors to pay 
postage for pack 
– can be 
incorporated 
into existing 
arrangements 
offset against 
increased 
chance of 
recovery 

 Creditors to pay postage for 
pack – can be incorporated 
into existing arrangements 
offset against increased 
chance of recovery 
 
 
 
£8 increase in admin costs per 
bank arrestment offset by a 
reduced number of cases 
given the availability of 
information disclosure. 
Creditor pays £100 per 
application which is 
recoverable and offset against 
increase chance of recovery. 
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

743. On 21 November 2005, the Deputy First Minister and Minister for Enterprise and 
Lifelong Learning (Nicol Stephen MSP) made the following statement: 

“In my view, the provisions of the Bankruptcy and Diligence etc. (Scotland) Bill would 
be within the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
744. On 18 November 2005, the Presiding Officer (Right Honourable George Reid MSP) 
made the following statement: 

“In my view, the provisions of the Bankruptcy and Diligence etc. (Scotland) Bill would 
be within the legislative competence of the Scottish Parliament.” 
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INTRODUCTION 

1. This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill introduced in the 
Scottish Parliament on 21 November 2005. It has been prepared by the Scottish Executive to 
satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the 
responsibility of the Scottish Executive and have not been endorsed by the Parliament.  
Explanatory Notes and other accompanying documents are published separately as SP Bill 50–
EN.  

BACKGROUND 

2. This Bill implements the Partnership Agreement1 commitment to legislate on personal 
bankruptcy and diligence to modernise the law to provide a better balance between supporting 
business risk and protecting the rights of creditors, and in doing so will support the commitment 
to promote an entrepreneurial culture and to recognise the need to support risk-taking as a means 
of growing the economy.  

3. This Bill will implement the Scottish Law Commission’s Report on Registration of 
Rights in Security by Companies (Scot Law Com No 197) published in September 2004.  

Bankruptcy 

4. Bankruptcy is part of the law of insolvency.  In Scotland, natural persons, ordinary or 
‘common law’ partnerships, and limited partnerships can become bankrupt.  The United 
Kingdom Parliament is responsible for insolvency law as it applies to all other corporate bodies, 
such as limited companies and limited liability partnerships. 

Current Law 

5. The Bankruptcy (Scotland) Act 19852 (“the 1985 Bankruptcy Act”) sets out the existing 
legal framework for bankruptcy.  The last significant reform was in the Bankruptcy (Scotland) 
Act 1993 (“the 1993 Act”). 

6. There are two types of insolvency provided for in the 1985 Bankruptcy Act as amended.  
The first is sequestration and the second is a protected trust deeds for creditors (“PTD”).  A full 
list of all abbreviations used in this Policy Memorandum is in Annex A. 

7. The language used in this area of law can be a bit unclear to non-experts.  “Sequestration” 
describes any legal process where the court takes control of property for the benefit of creditors.  
To say someone is ‘bankrupt’ is nearly always meant to mean that they have been sequestrated 
under the 1985 Bankruptcy Act.  It would however be accurate, if unusual, to say that the debtor 
under a PTD is bankrupt.   Sequestration and PTD are both referred to as “personal insolvency”, 
which is not quite accurate given that a partnership (a corporate body) can be sequestrated. 

                                                 
1 ‘A Partnership for a Better Scotland: Partnership Agreement’, dated 14 May 2003 
2 1985 c.66 
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Recent trends 

8. There has been an increase in the number of individuals and partnerships that go bankrupt 
in most years since 1998. 

9. Table 1 shows the number of sequestrations in the period from 1997/98 to date, and Table 
2 shows the number of PTD registered by the Accountant in Bankruptcy in that period. 

Table 1: number of sequestrations in the Scottish courts in the period 1997 to 20053 

1997/98 1998/99 1999/00 2000/01 2001/02 2002/03 2003/04 2004/05 
2701 3110 3185 2935 3193 3228 3309 3521      

 
Table 2: number of PTD registered by the Accountant in Bankruptcy in the period 1997 to 2005 

1997/98 1998/99 1999/00 2000/01 2001/02 2002/03 2003/04 2004/05 
890 1574 2353 2946 4011 5363 5669 6141      

 
10. The total number of personal insolvencies in the period 1997 to 2005 is therefore as set 
out in Table 3, and Table 4 shows the percentage trends extrapolated from the figures in Tables 1 
to 3.  The number of sequestrations increased at the end of the last decade, but since then has on 
average (allowing for a dip in 2000/01) increased slowly.  In contrast, there has been a strong 
growth in the use of PTD levelling out in the year ending 2004 before picking up again in the 
year to 31 March 2005. 

Table 3: number of insolvencies commencing in the period 1997 to 2005 

1997/98 1998/99 1999/00 2000/01 2001/02 2002/03 2003/04 2004/05 
3591 4684 5538 5881 7204 8591 8978 9662      

 
Table 4: trend in number of insolvencies in the period 1997 to 2005 

Year to Percentage change from previous year4 
 Sequestration PTD Overall 

1999 15 76 30 
2000 2 49 18 
2001 -9 25 6 
2002 9 36 22 
2003 1 33 17 
2004 2 6 2 
2005 6 8 7 

 
11. The economy has grown steadily since 1997, and in general rates of personal insolvency 
can be expected to increase in times of economic hardship.  It is therefore thought to be 
significant that the level of sequestrations has remained relatively flat, and that the growth in 
insolvencies is largely due to the increase in PTD.  Unlike bankruptcy, there is a market for PTD 
services and their use is promoted by advertisement and other means. 

                                                 
3 Information on levels of bankruptcy, is obtained from the Accountant in Bankruptcy, Irvine and Edinburgh, an 
agency of the Scottish Executive, in respect of their financial year which runs from 1st April to 31st March. 
4 Rounded to the nearest whole number. 
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12. A further trend worth noting, and one that applies equally to both sequestrations and 
PTD, is the average dividend in the pound paid to creditors in the 6 year period from 2000 to 
2005, shown in Table 5. 

Table 5: dividends paid to creditors in completed insolvency cases 

Year ended 31 March Sequestrations Protected Trust Deeds5 
2000 25.5 pence 34.1 pence 
2001 13.6 pence 23.8 pence 
2002 21.9 pence 23.6 pence 
2003 20.3 pence 21.1 pence 
2004 15.3 pence 19.8 pence 
2005 18.4 pence 22.2 pence 

 
13. In both types of bankruptcy the average dividend paid to creditors in cases closed in 2004 
was 40% less than in those closed in 2000, but has partially improved in 2005 so that 
sequestrations are 28% down and PTD 35% down compared to 2000. 

14. There is therefore a trend for debtors to have more debt relative to realisable resources in 
each of the years recorded in table 5, subject to a slight improvement in 2005.  That table records 
completed cases, so the trend can be said to have started no later than 1997 given the current 
minimum 3 year administration period for sequestration and PTD. 

15. The trend shown in table 5 is consistent with consumer taking on more and more debt, 
perhaps because rising incomes make that debt affordable.  Debtors can therefore be said to 
falling harder, as well as being more likely to fall in the first place (depending in part on how the 
figures in table 4 are viewed). 

16. All PTD insolvencies are voluntary, but in a sequestration any of the creditor, the debtor 
or the trustee in a PTD can petition the court.  A final trend suggesting that consumer debtors are 
becoming more vulnerable is that the balance is shifting from debtor sequestrations to creditor 
sequestrations, and that the number of PTD sequestrations (failed trust deeds) is rising.   Table 6 
sets out the source of court petitions in the 6 year period from 2000 to 2005. 

Table 6: source of sequestration petitions 

Year ended 31 
March Creditor Debtor PTD trustee 

2000 1139 2027 19 
2001 1089 1802 47 
2002 991 2130 72 
2003 1306 1797 125 
2004 1391 1714 204 
2005 1610 1655 256 

 

                                                 
5 Based on a sample survey of 353 PTD cases carried out by the Accountant in Bankruptcy in 2005.  The average 
debt in that survey, that is the average for all years, is £32,938 per debtor. 

310



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 6  

17. Available statistics do not discriminate between personal and corporate insolvencies 
arrestment and other types of arrestment. The figures are thought to be low, and show little 
variation. 

Future trends 
18. The latest figures provided by the Accountant in Bankruptcy suggest that the rate of 
increase in personal insolvencies is increasing.   

19. Preliminary returns for the year beginning 1st April 2005 show a 53.4 % rise in the 
number of sequestrations, a substantial increase.  There has also been a 16.4 % rise in the 
number of PTD registered in the first quarter of the 2005.  If these trends continue throughout 
this year then sequestration numbers will rise from 3,521 to 5,401 and PTD numbers from 6,141 
to 7,148, giving an overall increase in numbers of insolvencies from 9,662 to 12,549.  Clearly, 
some overall rise can be expected. 

20. There are two reasons for concluding that this unwelcome trend is due to a more 
challenging UK economic environment.  The first is that the overall number of sequestrations (as 
opposed to PTD) is growing significantly for the first time in recent years, and the second is that 
the UK Insolvency is recording a substantial increase for England and Wales6. 

Floating charges 

Current law 

21. The concept of a floating charge as a security over corporate assets was developed in 
England and Wales to meet the needs of business for increased working capital. The floating 
charge allowed additional borrowing by a company to be secured on the circulating assets of a 
trading business.  The classic definition is in a 1903 case7 which sets out that to be floating a 
charge must be: 

• on a class of assets both present and future, 
• on a class subject to change in the course of business, and 
• the creditor must act before the charge has any active effect on those assets. 

22. They were first created in Scots law by the Companies (Floating Charges) (Scotland) Act 
19618.  In some ways their English origin made for an uncomfortable fit with the principles of 
Scots security law, for example that rights became real on registration.  However, broadly similar 
rights had developed separately in Scots common law.  In particular, the landlord’s hypothec 
which is a security that ‘floats’ over moveable property brought into rented property by a tenant. 

23. The current law relating to the registration of securities granted by companies registered 
in Scotland is contained within Chapter II of Part XII of the Companies Act 1985 (“the 1985 

                                                 
6 Department of Trade and Industry figures show that 11,195 people were bankrupted (sequestrated) in the second 
quarter of 2005, an increase of 28% on the same period in 2004. 
7 Re Yorkshire Woolcombers Association Limited [1903] 2 Ch 284 (CA). 
8 1961 c.49. 
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Companies Act”) and the law relating to floating charges is within Part XVIII of that Act.  As 
well as Scottish registered companies, the law applies to:  

• oversea companies having a place of business in Scotland,  
• limited liability partnerships9, and 
• European economic interest groupings10. 

Recent trends 

24. Particulars of charges (securities) granted by Scottish registered companies must be 
registered with companies house11 in Edinburgh.  A charge includes both a fixed security such as 
a standard security over land and buildings, and floating charges. Information is available on the 
numbers of active companies and the total number of charges registered in each year.   

25. Companies House does not keep separate figures for the numbers of floating charges, but 
estimates that such charges are on average between 40% and 45% of all charges registered.  A 
floating charge is usually granted for ‘all sums due and to become due’ and there is therefore no 
record of the value of the loan or facility secured by the charge. 

26. Table 7 provides for the 10 year period to 2005 the figures for number of active 
companies registered in Scotland, the total numbers of registered charges, and high and low 
estimates for the numbers of registered floating charges 5 years to 31st March 2004. 

Table 7: numbers of active companies12 and floating charges registered 1996 to 2005 

Financial year 
end 

Active 
companies 

Charges Floating charges 
40% of total 

Floating charges 
if 45% of total 

1996 57,600 7000 2,600 2,925 
1997 61,800 6,800 2,720 3,060 
1998 65,500 8,000 3,200 3,600 
1999 69,300 7,700 3,080 3,465 
2000 73,100 8,400 3,360 3,780 
2001 77,400 8,800 3,520 3,960 
2002 80,800 9,600 3,840 4,320 
2003 89,300 10,200 4,080 4,590 
2004 99,000 11,800 4,720 5,310 
2005 102,000 11,800 4,720 5,310 
 
27. Table 7 shows that the rate of registration of charges increases broadly in line with the 
number of active companies, which is to be expected. 

                                                 
9 Limited Liability Partnership Regulations [SI 2001/1090] Reg 4 and Sch 2. 
10 The European Economic Interest grouping Regulations 1989[SI 1989/638] Reg 18 and Sch 4.  Pursuant to the 
Industrial and Provident Societies Act 1967, s 4, as amended an industrial and provident society is required to 
register a floating charge with the Financial Services Authority.  
11 Companies House is part of the UK Department of Trade and Industry, and carries out reserved functions. 
12 An active company is any company on the Register which is not in liquidation or in the process of being 
dissolved.  It does not necessarily mean an economically active company. 
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28. The increase shown in table 7 in the numbers of active companies is cumulative, that is 
an increase of 3000 between 2003/04 and 2004/05.  The number of charges is however absolute, 
that is a total of 10,640 in the years 2003/04 and 2004/05.  Table 7 does not therefore show that 
about 5% of active companies have a floating charge.  It does support the conclusion that they 
are an important form of company security. 

Future trends 

29. Table 7 shows an upward trend.  It can be expected to continue so long as the numbers of 
active companies continues to grow. 

Enforcement and diligence 

30. The law of diligence is concerned with the enforcement of court decrees, and is of 
fundamental importance to the Scottish legal system.  Without it, there could be no system.   
Viscount Stair, the pre-eminent Scottish jurist, observed in 168113 that: 

“Decrees would be of no effect, but as bees without stings, if the law did not fix the kinds and 
forms of the executions thereof’. 

31. Diligence is an old and complex area of law, only partly modernised.  Indeed, some of the 
kinds and forms of execution have changed little since the 17th Century.   This Bill will 
complete the task of modernising diligence. 

32. In Scotland, the enforcement of court decrees is for the parties and not the courts. The 
State neither guarantees nor enforces payment of debts.  A warrant (permission to use diligence) 
being enforced is given to a private sector officer, akin to a lawyer.  A sheriff court warrant is 
sent to a sheriff officer, and a Court of Session warrant goes to a messenger-at-arms 
(“enforcement officers” for short, although they have other court functions). 

Current Law 

33. The major Acts set out a legal framework for diligence.  They are:   

• The Debtors (Scotland) Act 1987 (“the 1987 Act”), and 
• The Debt Arrangement and Attachment (Scotland) Act 2002 (“the 2002 Act”). 

34. The 1987 Act created three new diligences against earnings: earnings arrestment, current 
maintenance arrestment, and conjoined arrestment order.  It helped to strike a balance between 
debtor and creditor interests by introducing new ‘time to pay’ orders preventing both diligence 
and sequestration, but usually known as ‘diligence stoppers’. 

35. The 1987 Act also provides the legal framework for the regulation and discipline of the 
enforcement officers’ professions. 

                                                 
13 Stair Institutions IV,47,1. 
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36. The 2002 Act completed the abolition of the old diligence of poinding, and created the 
new diligence of attachment to replace it.  It also set up the framework for the Debt Arrangement 
Scheme, a third ‘diligence stopper’ covering multiple debts. 

37. Other important, and not so important, laws affecting diligence have been created under 
older Acts of Parliament or the Scottish Parliament, or by the courts.  They are: 

• Adjudication for debt, 
• Admiralty arrestment, 
• Arrestment, leading to furthcoming, 
• Diligence on the dependence,  
• Ejection, 
• Inhibition, 
• Maills and duties, and 

38. As with bankruptcy the language and definitions used in this area of law can be a bit 
unclear, to both experts and non-experts.   In particular, there is debate about what exactly 
‘diligence’ means. 

39. The remedies created in the 1987 and 2002 Acts are clearly diligences, and arrestment 
and inhibition are also in that category.  Reasonable lawyers could, however, disagree about 
whether or not other remedies listed in paragraph 24 are diligences. 

40. Ejection from property is, for example, directed against people rather than property.  On 
that basis an order for interdict could be considered as a diligence, but few lawyers would 
describe it that way.  An interdict is court order that can be enforced by (say) punishing a 
defender for contempt of court), but is not itself a diligence. 

41. Maills14 and duties and sequestration for rent are themselves court actions involving 
claims by landlords etc. for rent and logically are not diligences because they create the court 
order to be enforced.  Few lawyers, however, would disagree that they are diligences. 

42. In large part this difficulty arises because of the need to reform the law in this area, and 
the Bill will bring clarity.  For working purposes we can say that the core meaning of ‘diligence’ 
is that it describes the procedures that a creditor: 

• who holds a decree for payment can use to enforce that decree against the property of his 
debtor, or 

• who claims a right in court can use to get security for payment. 

Recent trends 
43. Some information about the use of diligence is held by the courts, and the Scottish 
Executive obtains information direct from enforcement officers using powers under section 84 of 
the 1987 Act. 

                                                 
14 ‘Maills’ is the old Scots law word for rents. 
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44. The Executive is aware that information about this area of activity is not always either 
complete or clear.  Some diligences are used rarely, local court records and court officer returns 
can be of uneven quality, and in any event the State (through the courts) has no direct 
involvement in many areas of enforcement activity. 

45. Having said all that, information is available15 on the following diligences or procedures: 

• admiralty arrestment, 
• attachment, 
• arrestment of all kinds, 
• action of furthcoming, 
• earnings arrestments, 
• inhibitions of all kinds, 
• maills and duties, 
• poindings and warrant sales 
• sequestrations for rent, and  
• use of diligence stoppers. 

Admiralty arrestment 

46. In 2003, the only year for which full statistics are available, there were 54 admiralty 
arrestments.  12 of those were arrestments on the dependence, and the rest in execution. 

Attachment  

47. The new diligence of attachment was created at the end of 2002.  Table 8 shows the 
numbers of attachments, exceptional attachment orders (permitting the attachment and sale of 
goods in debtors homes) and auctions in the calendar years listed, as reported to the courts or the 
Scottish Executive by the enforcement officers involved. 

Table 8: numbers of attachments and auctions in the period 2003 to 2004 

 Year 
 2003 2004 
Attachments 2,741 3,336 
Attachments 
under 
summary 
warrant16 

3,295 Not yet collated

EAO -  
granted 380 606 

EAO - 
executed 4 Not yet collated

Auctions 170 Not yet collated
 

                                                 
15 From ‘Civil Judicial Statistics 2002’ published by the Scottish Executive during 2004 [ISBN 0-7559-4067-9], and 
from unpublished court returns, and enforcement officer returns under the 1987 Act, made to the Executive. 
16 Total attachments for 2003 is 6,036 
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Arrestment and furthcoming 

48. Arrestment is nearly always arrestment of funds due to debtors in bank and building 
society accounts; although any property held by a third party is in principle liable to arrestment.  
Available statistics do not discriminate between ‘bank’ arrestment and other types of arrestment. 

49. It is common for creditors who think there are funds in an account from (say) wages or 
salary, but are unsure where the account is, to serve multiple arrestments for a single debt.  This 
is the ‘5 bank arrestment’, named after the number of Scottish clearing banks.  Available 
statistics measure the number of arrestments rather than the number of debts. 

50. Arrestment is a freezing diligence, and (say) the bank does not have to pay the creditor 
unless the debtor agrees or the court orders it.  The creditor may need to raise a separate action 
for a court order, known as a furthcoming.  Available statistics as below show that the number of 
furthcomings is low. 

51. Arrestment can be used on the dependence of a court action, that is before the party has 
proved their claim and been granted final decree.  The court has discretion to grant warrant 
which then allows the party to try and freeze property as security for any payment found due. 

52. Table 9 shows the total number of ordinary arrestments in the nine year period between 
1996 to 2004 for which full or partial figures are available, Table 9a shows the number of those 
arrestments for debts due to either local or national government and executed under summary 
warrant, and table 9b shows the number of those arrestments either in execution or on the 
dependence for private or commercial debts. It is not possible to arrest on the dependence of a 
summary warrant application. 

Table 9: total number of ordinary arrestments in the period 1996 to 2004 

1996 1997 1998 1999 2000 2001 2002 2003 2004 
86,374 94,503 101,291 103,225 105,145 88,612 78,997 155,432 Not yet 

collated 
 
Table 9a: number of ordinary arrestments under summary warrant 

Type of 
Debt 

1996 1997 1998 1999 2000 2001 2002 2003 2004 

Council 
Tax 35,872 51,416 71,711 63,244 74,791 69,534 65,666 130,436 

Not yet 
collated 

Community 
Charge 41,011 34,436 20,778 28,061 15,899 10,498 5,579 7,758 

Not yet 
collated 

UK debt: 
taxes and 

duties 
4,823 3,789 4,218 7,308 7,892 4,892 5,243 12,237 Not yet 

collated 

TOTAL 81,706 89641 96,707 98,613 98,582 84,924 76,488 150,431 Not yet 
collated 
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Table 9b: number of ordinary arrestments for private debts 

Type of 
arrestment 

1996 1997 1998 1999 2000 2001 2002 2003 2004 

Dependence 2,483 2,857 2,606 2,614 2,735 1,509 572 572 489 
In 

execution 2,158 2,005 1,978 1,998 3,828 2,179 1,936 4,429 4713 

TOTAL 4,641 4,862 4,584 4,612 6,563 3,688 2,508 5,001 5,202 
 
53. Arrestment is a well used diligence, although the very much higher level of usage by 
public creditors is notable.  It is arguable that there is a ‘community charge’ effect causing an 
increase in usage between 1996 to 2000/01, after which there was a drop in usage, followed by a 
sharp rise for both public and private creditors in 2003 apparently continuing into 2004. 

54. Arrestment is a freezing diligence, and under current law the creditor in an arrestment in 
execution must raise a separate action of furthcoming in order to have funds released or realised 
for payment of the debt.  Table 9c shows the number of actions of furthcoming in the courts of 
Scotland in the period 1996 to 2004.  It will be seen that very few arrestments carry on to a 
furthcoming. 

Table 9c: number of actions for furthcoming 

Court 1996 1997 1998 1999 2000 2001 2002 2003 2004 
Court of 
Session 5 6 2 7 Nil  Nil   

Sheriff 
courts 159 150 97 151 184  97   

TOTAL 164 156 99 158 184  97   
 
Diligences against earnings 

55. Table 10 shows the total number of earnings arrestments in the nine year period between 
1996 and 2004 for which full or partial figures are available, and Table 10a shows the number of 
those arrestments for debts due to either local or national government and executed under 
summary warrant, and Table 10b shows the number of those arrestments for private or 
commercial debts. 

Table 10: total number of earnings arrestments in the period 1996 to 2004 

1996 1997 1998 1999 2000 2001 2002 2003 2004 
108,491 97,742 85,053 82,958 68,851 66,021 67,247 121,161 Not yet 

collated 
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Table 10a: number of earnings arrestment under summary warrant 

Type of 
Debt 

1996 1997 1998 1999 2000 2001 2002 2003 2004 

Council 
Tax 48,446 55,160 54,215 53,626 69,575 53,756 55,919 104,270 Not yet 

collated
Community 

Charge 48,784 31,654 18,630 18,597 11,455 3,530 1,943 4,180 Not yet 
collated

UK debt: 
taxes and 

duties 
1,887 1,338 1,355 1,241 952 648 899 2,084 Not yet 

collated

TOTAL 99,117 88,152 74,200 73,464 60,764 57,934 58,761 110,534 Not yet 
collated 

 
Table 10b: number of earnings arrestment for private debts 

1996 1997 1998 1999 2000 2001 2002 2003 2004 
9,374 9,590 10,853 9,134 10,917 8,087 8,486 10,627 11,021 

 
56. Earnings arrestment is also a well used diligence, and again the very much higher level of 
usage by public creditors is notable.  A similar ‘community charge’ effect to that seen with 
ordinary arrestment appears to apply, but with the exception of a sharp rise in 2003 for recovery 
of public debt usage levels by both public and private creditors appears to be relatively more 
stable than for ordinary arrestment. 

57. Table 11 shows the number of current maintenance arrestments in the nine year period 
between 1996 to 2004 for which full figures are available. 

Table 11: number of current maintenance arrestments 

1996 1997 1998 1999 2000 2001 2002 2003 2004 
158 172 138 133 133 2,420 793 5,978 8,037 

 
58. There is a notable rise in the use of this diligence from 2001 onwards, for which there is 
no known explanation. 

59. No more than one earnings arrestment or current maintenance arrestment can be in 
operation at one time.  If any further creditors wish to arrest earnings then they can apply to the 
sheriff court for a conjoined arrestment order.  Table 12 shows the number of applications for 
conjoined arrestment orders in the period from 1996 to 2003, and the number of orders granted. 

Table 12: numbers of conjoined arrestment orders applied for and granted 

Stage 1996 1997 1998 1999 2000 2001 2002 2003 
Applications 1,335 1,732 1,451 1,361 1,201 1,771 1,741 1,660 

Orders 
granted 889 1,129 1,136 1,007 889 1,036 1,335 1,184 
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60. There is no obvious pattern of usage, although it can be seen that conjoining of 
arrestments is a rare event when compared to the high levels of earnings arrestment. 

Inhibitions 

61. Statistics on inhibition are available for 2003 and 2004.  Table 13 shows the total number 
of inhibitions, with sub-totals for the numbers on the dependence of a court action and the 
numbers in execution of a court decree or equivalent authority. 

Table 13: numbers of inhibitions in the period 2003 to 2004 

TYPE YEAR 
 2003 2004 

Dependence 1,358 1,794 
In execution 2,232 2,826 
Total 3,590 4,620 
 
Maills and duties 

62. Statistics on maills and duties are available for 2003 and 2004, and table 14 shows the 
total number of actions of maills and duties in that period. 

Table 14: numbers of actions of maills and duties in the period 2003 to 2004 

YEAR 
2003 2004 
41 Nil 

 
Poindings and warrant sales 

63. The diligence of poinding against moveable goods held by the debtor was replaced by 
attachment in 2002.  Poinding had the effect of freezing the goods, and the creditor could then 
apply for a warrant to remove and sell them.  Table 15 shows the number of poindings under 
summary warrant, and table 15a the number that proceeded to sale, in the period from 1996 to 
2002. 

Table 15: number of poindings 1996 to 2002 

Type of 
Debt 

1996 1997 1998 1999 2000 2001 2002 

Council 
Tax 6,850 12,046 10,260 10,029 7,228 4,561 6,677 

Community 
Charge 946 916 747 587 786 163 141 

UK debt: 
taxes and 

duties 
5,313 6,018 5,778 5,969 5,647 3,193 4,061 

TOTAL 13,109 18,762 16,785 16,585 13,661 7,917 10,879 
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Table 15a: number of sales 1996 to 2002 

Type of 
Debt 

1996 1997 1998 1999 2000 2001 2002 

Council 
Tax 30 21 37 48 34 4 22 

Community 
Charge 1 19 3 6 4 - 1 

UK debt: 
taxes and 

duties 
92 92 79 56 36 9 24 

TOTAL 123 232 119 110 74 13 47 
 
64. Available statistics do not accurately record the split between public and private debt, but 
it is thought to mirror that for ordinary arrestment and earnings arrestment. Public creditors make 
significantly more use of enforcement procedures than private creditors. 

65. Poinding as a diligence was significantly less popular with creditors than arrestment and 
the same appears to be true for attachment.  What is notable is very low level of sales in 
comparison to the number of poindings, which was of course welcome given the much more 
intrusive nature of poinding as a diligence when compared to attachment. 

Sequestration for rent 

66. Statistics on sequestration for rent are available for 2003 and 2004, and Table 16 shows 
the total number of actions for sequestration for rent in that period. 

Table 16: numbers of actions for sequestration for rent in the period 2003 to 2004 

YEAR 
2003 2004 

9 9 
 
Time to Pay (diligence stoppers) 

67. Available statistics do not record the number of time to pay decrees, but it is thought that 
a significant number are approved by the court under small claims and summary cause 
procedures. 

68. A time to pay order under the 1987 Act can be applied for after decree, say when the 
creditor first uses diligence.  Available statistics cover 2002 and 2003, and Table 17 shows the 
numbers for that period. 

Table 17: numbers of time to pay orders in the period 2002 to 2003 

2002 2003 
445 334 

 
69. It is notable that time to pay orders are used infrequently when compared to the high 
number of diligences shown in the table above.  It is not thought that this is due to a lack of need 
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for time to pay, and that the explanation is rather a low level of awareness on the part of the 
public. 

70. The Debt Arrangement Scheme commenced on 30 November 2004.  At the date of 
preparation of this Memorandum 55 debt payment programmes have been approved. 

Future trends 
71. To the extent that a general pattern can be made out from available information the use of 
arrestment increased up to about 2000, after which usage declined, and then picked up again 
from about 2002.  The scale of the rise from about 2002 appears to be attributable to public 
creditor, and particularly local authority, behaviour. 

72. There is no clear future trend that can be made out from this general pattern, but it seems 
likely that usage will continue to rise in the short term given preliminary returns for 2004. 

73. The Bill will encourage a reduction in usage in some ways, and this is expected to have a 
medium term effect.  Reform of ordinary arrestment will provide more information about what is 
caught, reducing any need for 5 bank arrestments, and providing a saving for both creditors and 
debtors.  The introduction of information disclosure orders will enable creditors to target their 
efforts (and their money) to better effect. 

74. There is, as mentioned above, an issue about the quality and reliability of enforcement 
statistics. Work is already under way to improve the quality of statistics covering all parts of the 
court process, including diligence.  The Scottish Executive published a consultation paper on the 
current review of civil judicial statistics in September 2004, and the results of that consultation 
are being assessed17. 

75. The new Scottish Civil Enforcement Commission established by this Bill will also play 
an important role in improving understanding of the way in which diligence works.  These two 
initiatives will provide better information about attitudes towards the use of diligence, and any 
trends in usage that can’t be identified from current statistics. 

POLICY OBJECTIVES OF THE BILL 

76. The Bill will modernise the laws of personal bankruptcy and diligence to strike a better 
balance between the rights of creditors and debtors, and to support business risk. 

77. The Bill will modernise the law of floating charges, to remove existing uncertainties and 
make arrangements more transparent.  This will support both secure lending and business risk. 

78. The Bill contains measures that support these objectives and this Policy Memorandum 
sets out in more detail the policy behind them. Unless alternative approaches are specifically 
discussed, no alternatives were considered. 

                                                 
17 The paper and responses are available on the Scottish Executive website at 
http://www.scotland.gov.uk/library5/justice/cjs02-00.asp 
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Bankruptcy reform - overview 

79. When someone is insolvent they can’t pay their debts, and that has both economic and 
social consequences.  Bankruptcy doesn’t create insolvency, but it is an effective way of dealing 
with those consequences. 

80. If someone has tried to make a business idea pay but without success, then the debts run 
up may stop them building on that experience to make a success of another plan.  They are 
locked into failure, and that is bad for them and bad for the economy. 

81. Bankruptcy is a way for them to write off their debts and start again, and is therefore part 
of the legal framework needed to support an entrepreneurial culture.  The reforms in this Bill will 
help people who can re-start do so more quickly, and in that way make Scotland a better place in 
which to do business. 

82. Some people have business problems, but many others run up debt because of 
unemployment or just poor money management.  Whatever the cause, unmanageable debt causes 
severe stress and can lead to social ills such as illness and family breakdown.  Bankruptcy is a 
way for people to write off their debts and get relief from those stresses.  The reforms in this Bill 
will help make bankruptcy a more humane option for people who need debt relief. 

Floating charge reform – overview 

83. Businesses, particularly successful businesses, often need outside funding to grow.  
Lenders are prepared to support business risk by (for example) providing working capital, but 
need to know that their loan is secure even if assets are moved quickly in and out of the business. 

84. For many debtors, loans are secured over separate assets.  For example, a homeowner 
may give security to a mortgage lender both by granting a standard security over the house and 
by assigning their interest in a life insurance policy.  If the house is sold or the policy cashed in 
then new security may have to be found.  This works well for homeowners who move every 7 or 
8 years, but not (say) for a property developing company that sells a new home every 7 or 8 
days. 

85. A floating charge can be very flexible form of security for such a company.  The charge 
creates a security over whatever property belongs to a company at any given time.  If the 
company goes into liquidation or if a receiver is appointed, the charge “crystallises” and 
becomes, for example, the same as a standard security over land or an assignation of an 
insurance policy.  

86. A floating charge can therefore save considerable time and costs for both business and 
lender, provided they work effectively.  By reforming the law of floating charges the Executive 
intends to build on the work of the Scottish Law Commission, and to make the security as 
modern and effective as is possible. 
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Enforcement and diligence reform – overview 

87. Credit and debt are two sides of the same coin.  In a modern economy it is an essential 
condition for growth that people have access to credit on reasonable terms, and that lenders can 
expect to recover the money they lay out on behalf of investors.  Formal debt enforcement 
through diligence affects risk, and therefore plays a key role in the credit market.  

88. The Executive considers that people who can pay, should pay.  Debtors can thereafter be 
divided into 3 categories18.  The ‘won’t pays’, the ‘could pays’, and the ‘can’t pays’. 

Won’t Pays 

89. People who can pay, but choose not to.  A modern diligence system gives the: 

• debtor no place to hide wealth, described by the Scottish Law Commission as the 
principle of universal attachability, and 

• creditor quick and effective procedures for use against all assets. 

Could Pays 

90. People who can pay, but may need more time and extra support to do so.  A modern 
diligence system gives such people: 

• Flexible time to pay arrangements for all types of debt, and 
• Protection from creditors while they repay. 

Can’t Pays 

91. People who can’t pay, even with more time and extra help.  A modern diligence system 
gives them humane access to methods of clearing their feet, and a chance to start again after 
insolvency. 

92. This Bill completes the reforms needed to deliver that modern diligence system.  There 
will be a system effective against the won’t pays, supportive of the could pays, and offering a 
humane way out of debt for the can’t pays. 

93. The laws of diligence and bankruptcy intersect in two ways.  The first is when ‘can’t 
pays’ need debt relief, which in nearly all cases will mean sequestration or a PTD. 

94. The second is that bankruptcy lies at the end of the debt recovery road, as far as the 
creditor is concerned.  Indeed, sequestration is sometimes known as the ultimate diligence 
because every asset of the debtor is seized.  Creditors who petition for sequestration are, 
however, taking a risk as they may recover little or nothing by doing so. 

                                                 
18 Based on the analysis of the project ‘Mapping the ‘Can’t pay, won’t pay divide’, commissioned by the Lord 
Chancellor’s Department (now the Department of Constitutional Affairs) and published in 2003 by Elaine Kempson 
of Bristol University Personal Finance Research Centre. 
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95. By reforming bankruptcy and diligence together, the Executive is aiming for a unified 
system of debt recovery (won’t pay), debt management (could pay) and debt relief (can’t pay).  
This Bill delivers many important reforms, and while no system can be perfect, taken together 
those reforms will achieve great progress towards that goal. 

96. Creating such a unified system is a complex task.  The Executive is, however, able to 
build on an important body of work on diligence reform produced by the Scottish Law 
Commission.  Annex B contains a list of all relevant consultative memoranda, discussion papers 
and reports. 

MAIN POLICY THEMES 

97. Each reform in this Bill has been included after a full consideration of all the particular 
circumstances.  Each such consideration has, however, been guided by a series of underlying 
principles or themes.  They are: 

• Better informed choice, 
• Modernisation, 
• Removal of barriers to business, and 
• Striking the right balance. 

Information – more and better 

98. Information is the key to effective targeting of enforcement activity and of public 
resources.  The Bill will where appropriate improve both the amount of information available to 
the parties, and the relevance of that information in particular circumstances.   

99. If the amount, or quality, of information is poor then unnecessary costs and avoidable 
delays will occur.  An example of this is where creditors execute a ‘5 bank arrestment’.  The 
creditor has extra costs through the inevitable failed arrestments, and unaffected banks pay staff 
to check and see if the debtor is a customer. 

100. A 5 bank arrestment only makes sense when the creditor doesn’t know where the account 
is.  If they do, then of course they arrest against the bank in question.  The Bill provides for an 
information disclosure scheme, which will allow creditors to discover account details.   They 
need then arrest once only, making it harder for ‘won’t pays’ to avoid payment and reducing the 
administrative burden for arrestees. 

101. Earnings arrestment is a very popular diligence.  It is easy to operate from the creditors’ 
point of view, and helps ‘could pay’ debtors get back on their feet.  However, arrestments can 
fail because of changes in circumstances, and that risk is another example of how better 
information can improve the system.  The Bill provides for new duties on creditors, debtors and 
employers to inform the other parties affected where (for example) the debtor changes employer.   

102. In general, more and better information about enforcement will help the Executive 
develop policy for any changes that may be needed in the future.  The Bill provides for a new 
public body, the Scottish Civil Enforcement Commission, which will play an important role in 
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gathering and analysing enforcement information, and making recommendations to the 
Executive. 

Modernisation 

103. This Bill will either provide or make possible the last of the reforms intended to deliver a 
unified system of debt recovery, debt management and debt relief.  

104. A large part of this Bill implements recommendations of the Scottish Law Commission.  
Society has moved on, even in time since the Scottish Law Commission completed its 
programme on diligence reform.   Legislation now needs to modernise the law to deal with 
further changes, including payment of state benefits direct into bank accounts, student loans, and 
the continued increase in levels of consumer debt. 

105. The key insolvency legislation is contained in the 1985 Bankruptcy Act.  The last reform 
of Scottish insolvency was made by the Bankruptcy (Scotland) Act 199319 which amended the 
1985 Bankruptcy Act.  The changes in the 1993 Act brought in some useful reforms, primarily 
better protection for creditors’ interests by modernising the duties of trustees in sequestration, 
and extending the supervisory role for the Accountant in Bankruptcy. 

106. Even so, the regime under the amended 1985 Bankruptcy Act is no longer fit for purpose.  
A modern entrepreneurial culture needs to do more to encourage re-start, and people who need 
debt relief need to be dealt with both more quickly and in a more humane way if Scotland is to 
have a modern and efficient enforcement system.  This Bill delivers most of the necessary 
reforms. 

107. It is intended to modernise PTD through subordinate legislation under the 1985 
Bankruptcy Act, and this Bill extends the enabling powers needed to carry through that reform.  
The Executive is consulting on draft regulations, and will therefore welcome comments from the 
Scottish Parliament on the scope and effectiveness of the planned changes. 

108. The key legislation on diligence is contained in, or made under, the 1987 and 2002 Acts.  
Both those Acts implemented reforms recommended by the Scottish Law Commission as part of 
its long running programme on diligence reform. 

109. The 1987 Act implemented recommendations in respect of: 

• Earnings arrestment, 
• Current Maintenance Arrestment,  
• Conjoined arrestment orders, and 
• Two of three forms of time to pay arrangement: time to pay directions, and time to pay 

orders. 

110. The 2002 Act implemented the recommendation for the third time to pay arrangement, by 
providing the framework for a Debt Arrangement Scheme for people with multiple debts.  The 

                                                 
19 1993 c.6. 
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detailed legislation is contained in the Debt Arrangement Scheme (Scotland) Regulations 200420.  
The Scheme offers a radical new solution for the ‘could pays’.  It has been operating for less than 
a year, and is receiving substantial development support from the Executive. 

111. This Bill implements the remaining reforms recommended by the Scottish Law 
Commission as set out in more detail later in this Policy Memorandum, and completes the 
Executive’s programme of legislation on diligence reform.  In particular it abolishes old and 
inefficient diligences such as adjudication for debt, and introduces the new diligences of: 

• Land attachment, 
• Residual attachment, 
• Money attachment, and  
• Interim attachment. 

112. As well as recommending the abolition of outdated diligences and their replacement with 
important new tools for creditors to use against the won’t pays, the Scottish Law Commission 
has recommended modernisation of other diligences.  This Bill implements their 
recommendations in respect of: 

• Admiralty arrestment, 
• Arrestment and furthcoming, 
• Diligence on dependence, and 
• Inhibition. 

113. The reforms in this Bill extend the modernisation programme beyond the range of the 
reforms recommended by the Scottish Law Commission.  In particular, this Bill: 

• creates the Scottish Civil Enforcement Commission, 
• creates the office of messenger of court, combining and modernising the functions of 

sheriff officers and messenger-at-arms, 
• provides for a limited reform of landlord’s hypothec, 
• provides for automatic release of attached funds after arrestment in some 

circumstances, 
• provides for information disclosure orders, 
• extends the use of the debt advice and information package, and 
• facilitates electronic transactions. 

114. The key legislation on floating charges is in the 1985 Companies Act.  This Bill will 
implement the reforms recommended by the Scottish Law Commission as set out in more detail 
later in this Policy Memorandum, and completes the Executive’s part of a United Kingdom wide 
programme of legislation on floating charge reform. 

                                                 
20 SSI 2004/468, as amended by SSI 2004/470. 
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Restart and growth – removing barriers for business 

115. Scotland enjoys a long and proud tradition of enterprise: it is a ‘can do’ nation.  A strong 
economy is good for everyone, and the Executive intends to build on that tradition so that 
Scotland will always be a place where business can prosper. 

116. A thriving small business sector is an essential part of a strong economy.  In Scotland, 
over 98% of all private sector businesses are ‘small’ in that they employ less than 50 people. 
There is nothing small about the sector in terms of its economic importance.  Annual turnover of 
small business in Scotland during 2004 was estimated at £52 billion, when the sector accounted 
for 40% of all private sector employment21.    

117. Small businesses, and particularly business start ups, challenge incumbent businesses 
leading to increased efficiency and improved competitiveness in the whole economy. They are 
the seed from which large businesses grow, and Scotland needs more of them.  Our small 
businesses start up rate is 27% below the UK average, and the Executive is therefore working to 
remove barriers to business start up and growth22. 

118. Most small businesses are run by individuals and partnerships.  They don’t enjoy the 
depth of resource of the medium and large business sectors, or in most cases the protection 
against personal liability that larger businesses enjoy by being incorporated.  Small businesses 
are more vulnerable to the risks of customers not paying their debts, or a promising business idea 
failing to deliver, and business problems are more likely to lead to bankruptcy. 

119. If the worst happens, and bankruptcy takes place, then the law should give business 
people who can re-start an early chance to do so.  They may have learned hard lessons from the 
first failure, and be better entrepreneurs for it.  That promising business idea may work well the 
second time, and lead to a strong and growing business.  The law is a barrier to re-start and 
growth to the extent that it does not allow people that early chance.   

120. So long as someone is sequestrated they are subject to legal restrictions against borrowing 
money, and taking part in businesses.  Any extra cash they may have properly goes to the 
creditors.  They are severely limited in what they can and can’t do, until they are discharged.  
The reforms in this Bill will therefore encourage re-start and growth by discharging the debtor 
from sequestration after one year instead of the present three years. 

121. Reducing the discharge period brings another important economic benefit.  It creates a 
level playing field with England and Wales, where a similar change in the discharge period was 
made under the Enterprise Act 200223 and came into force on 1 April 2004.  The modernisation 
in this Bill, good in itself, also means that Scottish business people are not disadvantaged 
compared to their competitors in the rest of the United Kingdom. 

                                                 
21 Source: Scottish Corporate Sector Statistics. 
22 Source: VAT registrations, Small Business Service Statistics, DTI. 
23 2002 c.40. 
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122. The difficulty of getting over a business failure is only one barrier to business growth.  
Businesses can struggle to cope with unpaid bills without ever going under.  The Executive will 
make it easier for business to get its money both from the won’t pays and the could pays, and by 
doing so promotes a strong and growing business sector.   

123. This Bill therefore provides a diligence system with remedies for use against all kinds of 
property, making it harder for the won’t pays to avoid their responsibilities.  This Bill also helps 
the ‘could pays’, not least because doing so helps business: a deferred payment is a lot better 
than no payment. This Bill fills in the gaps by, for example:  

• introducing the new diligence of land attachment, and 
• extending time to pay arrangements. 

Striking the right balance 

124. The rule of law must prevail if society is to operate in an orderly manner.  Given 
therefore that people must be able to insist on their legal rights, others must be compelled to 
honour their obligations. 

125. In a free and democratic society the law seeks to strike a fair balance between competing 
interests.  When considering the reform of diligence and bankruptcy, the particular balance that 
needs to be struck is between the creditor’s interest in full and early payment and the debtor’s 
interest in being protected against inhumane and capricious enforcement.  There are also third 
party interests to consider, as the use of diligence impacts on (for example) banks holding money 
for debtors. 

126. In this Bill the balancing of legitimate interests is a sensitive process.  Any reform that 
makes a diligence more effective for a creditor is likely to make the working of that diligence 
more burdensome for the debtor.  Reform must therefore be both relevant, with no need to fix 
things that aren’t broken, and proportionate, with no undue advantage for any party. 

127. The reforms in this Bill strike the right balance between competing interests.  The 
Executive and the Scottish Law Commission before that where appropriate, have consulted as 
fully as possible on the intended changes.  Policy has changed, for example, on the law of set off 
during ordinary (or bank) arrestment, where responses have shown that the balance would have 
been struck in the wrong place. 

128. Reform of sequestration will deliver a better bankruptcy system by encouraging business 
re-start, but that reform by itself will not deliver a better balanced system. Change must therefore 
go further if the whole package is to strike the right balance amongst the competing interests.  
For that reason the reduction in the discharge period is balanced by flexible bankruptcy 
restrictions that can last for up to 15 years.  

129. Summary warrants can only be used by public creditors such as local authorities and Her 
Majesty’s Revenue and Customs.  Public debt is involuntary and services have to be available 
even where taxes aren’t paid.  There are therefore good reasons why the balance under that 
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procedure favours the creditors, but that balance is another one that has been reviewed during the 
preparation of this Bill. 

130. Enforcement under summary warrant is too favourable to the creditors, without there 
being enough benefit to the public interest.  The balance has been struck in the wrong place, and 
this Bill therefore provides that a charge to pay is needed before a summary warrant can be 
enforced, bringing it into line with ordinary debt.  

131. Getting the balance right can have a cross-cutting effect.  Extending charge to pay to 
cover summary warrant debts strikes a better balance for insolvency as well.  Debtors can 
bankrupt themselves if they are ‘apparently insolvent’, which generally means that a creditor has 
tried to enforce the debt by (for example) serving a charge to pay.  A summary warrant charge 
will serve as a final warning for the won’t pays and could pays, and a new way into debt relief 
for the can’t pays. 

CONSULTATION AND ENGAGEMENT 

132. There are 5 types, or phases, of consultation and stakeholder or expert engagement 
associated with the development and implementation of this Bill.  They are: 

• Scottish Law Commission consultations, 
• Major Scottish Executive consultations, 
• Secondary Scottish Executive consultations, 
• Working groups, 
• Meetings with the public and stakeholders, and 
• Expert advice. 

Scottish Law Commission 

133. The Scottish Law Commission consulted extensively amongst interested parties prior to 
making recommendations in its Reports on diligence and floating charge reform.  The 
recommendations in those Reports take account of many responses received by the Commission, 
including many detailed technical comments from legal and other experts. 

134. Annex B lists all the consultative memoranda and discussion papers prepared by the 
Scottish Law Commission.  Copies of the memoranda and papers, but not of the responses, are 
available on the Commission’s website at www.scotlawcom.gov.uk. 

Scottish Executive – major consultations 

135. There have been three major Executive consultations in respect of the provisions of this 
Bill. 

136. The starting consultation paper on diligence reform is ‘Enforcing Civil Obligations in 
Scotland’ (“the ECOS consultation”), published on 22 April 2002.  An analysis of the 68 
consultation responses was published on 8 November 2002.  Copies of the consultation paper 
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and response analysis are available on the Scottish Executive website at 
www.scotland.gov.uk/Topics/Justice/Civil/17853/10315. 

137. The starting consultation paper on bankruptcy reform is ‘Personal Bankruptcy Reform in 
Scotland: a modern approach’ (“the Bankruptcy consultation”), published on 19 November 
2003.  An analysis of the 84 responses was published during March 2004.  Copies of the 
consultation paper and response analysis are available on the Scottish Executive website at 
www.scotland.gov.uk/Topics/Justice/Civil/17868/13245.  

138. The last major consultation was on a draft Bankruptcy and Diligence Bill.  The 
consultation paper ‘Modernising Bankruptcy and Diligence in Scotland: draft Bill and 
Consultation’ (“the Bill consultation”), was published on 2 July 2004.   Details of the 81 
responses were published during March 2005.  Copies of the consultation paper and of the 
responses are available at the Scottish Executive website at 
http://www.scotland.gov.uk/Topics/Justice/Civil/17853/ModernisingBandD/BandDConsRespons
ePage/In1. 

Scottish Executive – secondary consultations 

139. One secondary consultation has been carried out by the Executive, and a second 
secondary consultation will take place in the fourth quarter of 2005. 

140. During the ECOS consultation an additional issue was raised, namely whether it is in the 
public interest for messengers-at-arms and sheriff officers to organise their businesses as limited 
liability partnerships.  A secondary consultation paper was issued on that and associated issues to 
members of the court officer professions and other interested parties on 22nd December 2003, 
and 24 responses were received24. 

141. The Bankruptcy consultation sought views on the reform of PTD.  The Bill consultation 
noted the strongly favourable response to the proposal to improve transparency and monitoring 
of PTD, and that the Executive had decided to implement the reforms by regulations made under 
powers in the 1985 Bankruptcy Act.  A consultation paper on draft regulations will be published 
in the later part of 2005, so that the Scottish Parliament can express a view on the detailed 
proposals during the Committee stages of this Bill. 

Working groups 

Debt Relief Group 

142. The Bankruptcy consultation sought views on whether there were any people for whom 
the range of current and planned debt management tools will not provide an effective solution to 
their problems.  The consultation responses showed strong agreement that there was a gap in 
provision. 

                                                 
24 A copy of the consultation paper and the responses can be found in Annexes D and E respectively of the ECOS 
consultation. 
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143. The Bill consultation set out the view of the Executive on the nature of that gap, namely 
that some debtors on low incomes and with no assets are unable to get debt relief.  No insolvency 
practitioner would act as a trustee in a PTD, and bankruptcy is out because creditors see no 
benefit it taking the enforcement action which make the debtor apparently insolvent.  This group 
of debtors is often referred to as the no income no asset or “NINA” debtors. 

144. In November 2004, the Deputy First Minister established a short term working group 
chaired by Donna McKenzie-Skene of Aberdeen University, known as the Working Group on 
Debt Relief (“the Debt Relief Group”). The members of the Group came from varied 
backgrounds, and brought together a wide range of debtor and creditor interests.  The Debt 
Relief Group’s remit was to determine if possible the number of NINA debtors, and recommend 
any solution it thought would enable such debtors to use debt relief where appropriate. 

145. The Debt Relief Group reported to the Deputy First Minister, and its Report was 
published on 29 July 2005.  The Group concluded that there is a category of NINA debtors who 
can’t use existing debt relief mechanisms.  It made 2 principal recommendations for reform, 
namely for a: 

• Money advisor gateway into sequestration, similar to that for DAS, and 
• A moratorium on creditor led sequestration while alternatives (DAS, PTD) are explored. 

146. It did not prove possible for the Executive to fully consider these recommendations 
before introducing this Bill, but work is continuing in that respect. 

147. Copies of the remit of the Debt Relief Group, minutes of their meetings, and their Report, 
are available on the Scottish Executive website at: 
http://www.scotland.gov.uk/Topics/Justice/Civil/17868/NewPage. 

Ad hoc court officer groups 

148. This Bill delivers a major reform of the citation and diligence officer professions.  The 
two existing professions of sheriff officer and messenger-at-arms will be combined into a single 
profession to be known as messenger of court (“court messenger”). 

149. There will be a substantial change in existing professional and business arrangements in 
the course of the change over to a court messenger profession.  The Executive will work with the 
two existing professions, and in due course with the new Scottish Civil Enforcement 
Commission, to ensure that the change is efficiently handled and delivers the intended benefits.   

150. The Executive held a conference on the Scottish Civil Enforcement Commission for the 
two existing professions at Dunblane Hydro on 3rd May 2005.  At that Conference officials and 
court officers were organised into 5 ad hoc groups as follows: 

• Appointments, qualifications and recruitment, 
• Disciplinary arrangements, 
• Professional Association, 
• Regulations and codes of practice, and  
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• Training and education. 

151. These groups, and others when appropriate, will meet as often as is needed during the 
policy and implementation phases of the reform programme. 

Meetings 

152. The Executive has had extensive engagement with the public and particular stakeholders 
on this Bill throughout the period 2002 to 2005.  The forms of engagement include public 
meetings, and hosting and attending conferences and seminars.  Annex C contains further 
information about the main meetings and events. 

Expert advice 

153. To further assist in the development of policy leading towards the drafting of the Bill and 
to provide expert advice, the Executive has instructed 3 legal experts.  Those experts are 
assisting the Executive with the more technical and specialised aspects of bankruptcy reform, 
property law issues (with particular reference to the new diligence of land attachment), and 
admiralty arrestment. 

THE BILL 

PART 1: BANKRUPTCY 

Aims 

154. The Bill will enable earlier business and personal re-start, and in doings so aims to 
support the entrepreneurial attitudes needed in a strong and growing economy.  At the same time 
there will be new protections introduced for creditors. (restart theme) 

155. There is a difference between rational risk taking, and recklessness.  The Bill aims to 
introduce new and robust protections for the public against culpable behaviour. (striking the 
balance theme) 

156. The Bill aims to strike a better balance between creditors and debtors.  Creditors should 
be paid what the debtor can afford, neither more nor less.  Debtors should get a clean break from 
their liabilities.  (striking the balance theme) 

157. The Bill aims to modernise the sequestration process, and to make possible modernisation 
and reform of protected trust deeds. (modernisation theme). 

Policy discussion 

158. The Bill consultation looked in detail at responses to the Bankruptcy consultation. 
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Early discharge, flexible restrictions and income payments 
Policy objectives 

159. The bankruptcy period in Scotland currently lasts for three years.  This is in contrast to 
the one year period introduced in England and Wales by the Enterprise Act 2002, which came 
into effect on 1 April 2004.  Debtors in Scotland find it too hard to re-start after insolvency, and 
in particular harder to re-start when compared to people made bankrupt in England and Wales. 

160. Most people who go bankrupt co-operate fully with the trustee acting for their creditors, 
and their actions leading up to the sequestration are not reckless or particularly blameworthy.  
Some debtors, however, behave badly.  If they behave very badly before or after the 
sequestration they can be prosecuted for fraud or obstruction in the criminal courts, and that 
should continue to be the case. 

161. There is still a category of people whose behaviour is blameworthy but not so clearly 
criminal that a prosecution will succeed.  All people who are sequestrated are restricted from 
taking credit or carrying on a business until the date of the discharge but not afterwards, no 
matter how the debtor has behaved.  The public needs protection, and a debtor restricted, 
according to the actual risk in the particular case.   

162. Investigation of, and gathering in, the estate of a debtor rarely takes more than a year.  It 
makes sense to keep restrictions in place for ‘normal’ bankrupts for that long.  If the estate is 
complex then the trustee should ask for more time, as at present, and restrictions stay in place for 
a bit longer.   For poor behaviour, however, some or all of the ‘normal’ restrictions should last 
even after the discharge.  The law should be flexible. 

163. Bankruptcy restrictions undertakings (“BRU”) and bankruptcy restrictions orders 
(“BRO”) provide that flexibility.  In cases where there is enough evidence that a debtor has 
committed an offence, they will be prosecuted as at present.  In other cases where the debtor has 
behaved culpably or recklessly a BRU or BRO can be used. 

164. Scottish Executive policy is that if debtors can pay then they should pay, and that applies 
to people who are bankrupt as well as everyone else. At present payments from income tend to 
be the result of a voluntary agreement between the debtor and the trustee, in part because of the 
difficulty of taking cases to court under section 32 of the 1985 Bankruptcy Act.  In any event, all 
payments end when the debtor is discharged.   

165. Payments are therefore less common, and when made can be lower, than they should be.  
Creditor interests suffer and bankruptcy may be, or be seen to be, too easy an option.  Reducing 
the discharge period will make this even more of an issue, unless the law on payments from 
income is changes at the same time.   

166. Early re-start while important should be balanced against the ‘can pay should pay’ 
principle. The introduction of income payment agreements (“IPA”) and income payment orders 
(“IPO”) can take over from the existing, all too often voluntary, arrangements between debtors 
and trustees.  They should be capable of continuing after the date of discharge. 
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Consultation and responses 

167. The Bankruptcy consultation first put forward the proposal for a shorter period of 
sequestration in Scotland.  This was one of the policy proposals that respondents were most 
evenly divided on.  Many respondents agreed that the important work in a sequestration is done 
by the trustee in the first six to twelve months.  The remaining two years could therefore be 
viewed as a ‘punishment’.   

168. Other respondents considered that a one year bankruptcy would be too easy an option, 
and would be used more frequently that necessary.  The Executive view is that individuals will 
not find it easier to go bankrupt more than once, as– 

• there are no current plans to take away the need to show apparent insolvency, 
• bankruptcy restrictions can deal with such behaviour,  and  
• in any event, debtors can sequestrate themselves only once every five years. 

169. The Bankruptcy consultation proposed that there should be an automatic five year 
sequestration for repeat debtors.  This proposal was widely supported, although some 
respondents raised sensible objections.  The Executive view is that this proposal was indeed too 
rigid, and that some people will be insolvent for ‘genuine’ reasons.  Bankruptcy restrictions are 
capable of dealing flexibly with those who aren’t. 

170. The Bankruptcy consultation put forward the proposal that a flexible BRO of between 2 
and 15 years, applying either or both of credit and business restrictions after the discharge.  
There was nearly unanimous support for some form of restrictions regime, and wide support for 
Accountant in Bankruptcy (“AiB”) having the responsible role.   

171. Sixty five percent of respondents to the Bankruptcy consultation agreed that debtors who 
can afford it should be made to pay a contribution from income after the date of discharge.  The 
most common period suggested was three years.  This would provide a balance between 
encouraging debtors to re-start and giving a return to creditors. 

172. We also asked respondents in the Bill consultation what they thought should be an 
allowable expense when deciding on the level of a debtor’s contribution.  We asked if they 
wanted to see a formula applied to all cases.   

173. Respondents were evenly split on whether to impose a formula.  Those against argued 
that there is so much variation that any formula would do more harm than good.  Those in favour 
argued that it would support fairness across the board, and the majority of those in favour 
supported the British Banking Association/Money Advice Trust assessment formula to be the 
best indicator of the affordability of a payment offer. 

Proposals 

174. The Executive intends to reduce the sequestration period to one year, so that the debtor 
does not have to wait for three years before starting again.  This will encourage responsible risk 
takers to start again more quickly, and will ensure that Scottish debtors are treated in the same 
way as those in England and Wales.   

334



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 30  

175. The Executive intends to change the way that bankruptcy restrictions apply equally to all 
debtors, and for a fixed period.  There will be three kinds of bankruptcy restriction applied more 
flexibly than at present, and for between 2 and 15 years as needed.  The three kinds of restriction 
either in the Bill, or proposed to be made by subordinate legislation are– 

• The credit restriction: obtaining credit above a fixed limit, currently £250, without 
disclosing the bankruptcy, 

• The business restriction: holding office as a director of a limited company or limited 
liability partnership (“LLP”), or acting as the receiver under a floating charge granted by 
a company or LLP, and 

• The office restriction: being a local government councillor. 

176. Limited companies and LLPs are a reserved matter under Head C1 of Schedule 5 to the 
Scotland Act 1998, and an order under section 104 of that Act will therefore be needed to extend 
the new bankruptcy restrictions regime to cover holding office in such business organisations. 

177. The Bill provides for a power for Scottish Ministers to make an order imposing a further 
business or office bankruptcy restrictions.  These powers will be used as needed to ensure that 
re-start and public protections stay in the right balance in the future 

178. Bankruptcy restrictions will apply equally to all debtors during the sequestration in the 
same way as they do now.  The trustee for the creditors will assess if the debtor’s behaviour up 
to the sequestration suggests a risk to the public interest.  If there is such a risk then the trustee 
must seek the appropriate bankruptcy restriction. 

179. If so, the trustee must decide what kind of bankruptcy restriction is needed (if not all 
three) and for how long. A debtor who has run up large credit card bills without any reasonable 
prospect of re-paying them may need a credit restriction.  A debtor who has been unusually 
careless with their book keeping may need a business restriction, or an office restriction.  The 
Bill provides a list of relevant factors, and the Scottish Executive intends to provide non-
statutory guidance for trustees. 

180. The Executive wishes to encourage negotiation, and only involve the courts where 
necessary.  It is therefore intended to introduce both BRO and BRU, although the Bankruptcy 
consultation did not cover BRU.  The trustee will first seek agreement on a BRU, but if 
necessary the AiB can apply to the court for a BRO on the same or different terms.   

181. The Executive intends to amend section 32 of the 1985 Bankruptcy Act to introduce a 
new system of income payment agreements and orders.  As with bankruptcy restrictions the 
debtor and trustee are to be encouraged to reach agreement, but if necessary the trustee (rather 
than the AiB) can apply during the sequestration to the court for an income payment order 
lasting up to 3 years. 

182. It is intended that the new Income Payment scheme will provide the trustee with a much 
more effective method of fixing and collecting contributions from the ‘won’t pays’.  Above all, 
the new scheme will have the teeth that present arrangements lack.  A debtor who fails to pay 
without good reason runs the risk of a criminal prosecution.  
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Alternative approaches 

183. The Executive’s first consideration given that the needs of re-start demand an earlier 
discharge for debtors, and the length of a typical administration, was whether debtors should 
wait more than one year.  A reduction to 2 years would still encourage re-start, if to a lesser 
extent. 

184. However, the intended one year discharge appears to the Executive to be clearly 
preferable to any other period when coupled with flexible restrictions.  In addition, any other 
period justifiable on objective grounds would still leave an inequality between Scotland and 
England & Wales and disadvantage Scottish debtors.  

185. The Executive considered that there were certain categories of debtors who should not 
automatically qualify for a one year bankruptcy period.  These were business debtors and debtors 
who do not co-operate with their trustees.  The Executive considers, however, that that such a 
distinction is both hard to make and hard to maintain.  Sole traders can run up credit card debts 
as easily as anyone else, if for a different purpose. 

186. The Executive considered whether there should be an automatic five year bankruptcy 
period for debtors who are bankrupt for the third or subsequent time.  This would also have 
extended to debtors who are bankrupt for the second time but have been the subject of a BRO.  
However, on balance it was decided that this additional protection is unnecessary.  It looks like a 
punishment rather than public protection. 

187. The purpose of a BRU or BRO is to protect the public.  Any misconduct leading up to a 
repeat bankruptcy can be dealt with if known about by applying a bankruptcy restriction for the 
appropriate length of time, in serious cases up to fifteen years.  It could also prove difficult to 
link one bankruptcy to another for the purposes of a ‘5 year’ rule due (for example) to common 
names or people being sequestrated under a different name or in a different part of the country. 

188. The Executive consider imposing a standard formula for determining surplus income for 
the purposes of an IPA or IPO.  However, the arguments in favour of flexibility are strong.  
Debtor’s circumstances do indeed differ widely.  It is therefore intended to develop non-statutory 
guidance for Scotland to assist trustees and debtors in deciding what is a reasonable deduction 
and what is not.  It is intended to work with insolvency practitioners and money advisors to seek 
agreement on common approaches where that is appropriate. 

189. The differences between sequestration and bankruptcy can cause confusion.  Indeed, 
sequestration is commonly called bankruptcy even by those who understand that the Scottish 
system is different from that in England and Wales.  The fact that legislation in Scotland, 
including this Bill, refers to ‘bankruptcy’ does not assist understanding of the sequestration and 
PTD processes.    

190. The Executive therefore considered renaming sequestration as ‘bankruptcy’.  However, 
sequestration and PTD can be seen as two kinds of bankruptcy with important differences.  
Losing every aspect of the distinction between sequestration and bankruptcy risks some arguably 
more serious confusion.  It is still possible to aid understanding through less radical changes.  
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One intended change, as set out below, is therefore to call the grant of sequestration a 
‘bankruptcy order’. 

The trustee in the sequestration 

Policy objectives 

191. Scottish sequestrations are administered for the creditors first by an interim and then by a 
permanent trustee.  The role of the interim trustee is to safeguard or preserve the assets of the 
estate in the early part of the administration, and then hand over to the permanent trustee who 
realises or gathers in the assets and pays the creditors.   

192. In nearly every case the interim and permanent trustees are the same person.  There has 
been confusion about the two functions, and worse still there have been occasions where the 
permanent trustee has been denied by the courts some of the rights of an interim trustee.  The 
administration process should as far as practicable be easy to understand, and effective. 

193. The objective of reform is therefore that the new trustee in sequestration will combine the 
major functions of the interim and permanent trustees.  There will still be a role for an interim 
trustee acting with the approval of the court to preserve the debtor’s estate between the date of 
warrant of an application for sequestration, and the date of the sequestration.  This will in most 
cases mean an appointment of no more than a small number of weeks. 

Consultation and responses 

194. A combined trustee would acquire all the appropriate rights and obligations of the interim 
and permanent trustees in the period after the grant of sequestration.  Combining the functions 
will make the administration process easier to understand, and should speed it up as well.  We 
therefore consulted on whether the existing functions should be combined. 

195. The majority of respondents agreed that it would be a good thing to combine the major 
part of the two functions into one office.  The considered that it would clarify proceedings for 
debtors and creditors.  Some also commented that after the introduction of the one year 
bankruptcy it would be essential.   

196. Some respondents felt it was important to maintain distinct ‘preserving’ and ‘realising’ 
roles, as those roles assume more or less importance depending on how far advanced the 
administration is.  There were some who considered that it was essential that the creditors should 
retain the right to elect a different trustee at the end of the interim/ preservation stage of the 
administration. 

Proposals 

197. The Executive intends to improve the sequestration process by combining the functions 
of the interim and permanent trustees after the sequestration into a new office to be known as the 
‘trustee in sequestration.   
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198. The trustee in sequestration will be appointed on the date of the grant of sequestration, 
which it intended will in future be known as a bankruptcy order.  The order will still represent a 
sequestration of the debtor’s estate.  The trustee will then be able to undertake all the duties of 
the former interim and permanent trustee.  The trustee appointed can be either an insolvency 
practitioner or the Accountant in Bankruptcy.  The creditors will retain the right to elect a 
different insolvency practitioner as trustee after the preservation stage. 

199. The Executive intends to use the opportunity provided by the Bill to modernise and 
streamline the trustee in sequestration’s functions during the administration of the estate.  These 
minor reforms were not consulted on, but make the sequestration process more effective: 

• Removing the restriction requiring the trustee in sequestration to live within Scotland, 
• Aligning the duties of the trustee in sequestration more closely to the financial interests of 

the creditors, 
• Clarifying the reasons that a trustee in sequestration must give to the court if he or she 

asks to resign office, 
• Removing any automatic need for the trustee in sequestration to call a statutory meeting 

of creditors, given that the AiB when trustee has a discretion unless the creditors call for 
such a meeting, and 

• Permitting the AiB to apply once to the Court of Session for the removal of a trustee from 
all the cases he was appointed in, rather than make slow (and expensive) ‘case by case’ 
applications. 

Debtor applications 

Policy objectives 

200. The Court of Session and the sheriff courts have jurisdiction to deal with debtor and 
creditor petitions for sequestration.  The Court of Session alone can deal with applications for 
recall or reduction of sequestrations.  The Executive reviewed these arrangements with a view to 
ensuring that sequestration business is dealt with in the most appropriate way.  There are three 
different issues: 

• Debtor petitions, 
• Creditor petitions, and  
• Recall and reduction. 

201. Debtor petitions are straightforward applications to the courts, and the debtor does not 
have to appear in court.  All that is needed is for the debtor to show apparent insolvency.  It is 
rare for the court to refuse an application, and they are therefore a largely administrative process. 
Court time is a valuable resource, and applications should be dealt with by the courts only where 
judicial intervention is necessary. 

202. Applications for sequestration, although in practice ‘administrative’, can still raise 
complex issues.  It is therefore important that any application taken out of the court is dealt with 
in the appropriate way.  The Scottish Executive considered that the AiB is well placed to 
administer debtor applications, as staff there are already familiar with the sequestration process.   
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203. The Executive does not consider that this will raise any conflict of interest for the AiB.  
That office has no personal interest in the outcome of the application, and there are clear 
procedures for dealing with sequestrations already in place.  A debtor either meets the 
requirements to enable the petition to proceed or does not.  If the requirements are met 
sequestration is awarded. 

204. Creditor petitions raise different issues.  The grant of sequestration has very serious 
consequences, and the debtor may well not wish to become a bankrupt.  Indeed, contested 
applications are much more common in creditor petitions.  It is much easier to justify judicial 
intervention as important issues need to be balanced by the courts. 

205. However, it is not so easy to justify creditor petitions going to the Court of Session.  All 
judicial time is valuable, but the time of senior judges is particularly so.  Applications must go to 
the courts only where necessary, and within the court system they should be dealt with at the 
most appropriate level.  Sequestration business is not so complex that it should be dealt with in 
the first instance by the Supreme Court. 

206. Awards of sequestration cannot at present be appealed in the usual way.  Sequestrations 
are therefore challenged by an application for either recall or reduction. 

207. Recall is wider than appeal in that anyone with an interest can apply, and not just the 
parties.  It is also more flexible in that the court can look beyond the simple question of whether 
the decision was right or wrong, and recognise actions done in good faith on the strength of the 
original decision.  Section 17 of the 1985 Bankruptcy Act gives the court a wide discretion to 
look at the issues in the round. 

208. Applications for recall can deal with situations where sequestration was awarded by 
mistake, or where the debtor can in fact pay in full.  Making an application to the Court of 
Session is however both difficult and expensive, particularly for party litigants.  Against that, 
there is no obvious reason why a decision ‘in the round’ cannot be made by a sheriff just as well 
as by a Court of Session judge. 

209. Reduction is however a remedy of last resort appropriate only where other applications, 
such as recall, are unavailable.  In support of that view, there are no reported cases on reduction.  
In addition, reduction is more likely to affect the validity of transactions entered into in good 
faith. It is therefore best seen as part of the inherent supervisory jurisdiction of the supreme court 
of Scotland.  

210. Administrative determinations of debtor applications raises different issues from a court 
decision.  The debtor should also have the right to appeal a refusal to the sheriff court.  If there is 
no appeal then the debtor’s only remedy would be judicial review of the decision, which would 
in comparison be slow, difficult and expensive.  

211. At present, a petition for sequestration is not intimated to any creditor.  They are usually 
made aware of the grant when the trustee contacts them.  That will not change if debtor 
applications are dealt with by the AiB.  Creditors will continue to have the right to ask for recall 
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or reduction, and indeed a new right to seek judicial review of what would be an administrative 
decision.  There is no obvious need to provide a new appeal right. 

Consultation and responses 

212. The Scottish Executive consulted on whether to move debtor petitions for sequestration 
from the courts to the AiB, and on whether to move all sequestration business other than 
reduction from the Court of Session to the sheriff courts.   

213. There was overall support for both these proposals.  The main concerns voiced by 
respondents were the need for greater resources for AiB, and the relocation of AiB leading to the 
loss of experienced staff.  It was also queried whether AiB documentation carried as much 
authority as court papers.  Concerns were raised about there being a conflict of interest for AiB 
in first awarding sequestrations and then administering them.   

Proposals 

214. The Scottish Executive intends to deal with debtor applications for sequestration 
administratively.  The Bill provides that the function of receiving and if appropriate granting a 
debtor application will be exercises by the Accountant in Bankruptcy.   

215. It is intended that the debtor will be able to appeal a refusal to the sheriff on a point of 
law, and that the sheriff’s decision is final.  There will be no other appeal from the decision of 
the AiB. 

216. It is intended that the AiB will be made an officer of the court by this legislation, and that 
the intended new bankruptcy order will have the same effect an order issued by the courts.  The 
Executive does not consider that any award granted by the AiB will carry less weight than a 
court order. 

217. The Executive intends to move creditor petitions and applications for recall from the 
Court of Session to the sheriff courts, but does not intend to change the supervisory jurisdiction 
of the Court of Session.  Applications for reduction of a sequestration will therefore continue to 
be made to the Court of Session. 

Alternative approaches 

Reform of apparent insolvency 

218. Debtors can only be sequestrated if they are ‘apparently insolvent’.  The circumstances in 
which someone is apparently insolvent are set out in section 7 of the 1985 Bankruptcy Act.  In 
short, third party action is needed.  This is either because a creditor has taken formal 
enforcement action such as serving a charge to pay, or because a creditor supports (‘concurs’) in 
the application. 

219. The Bankruptcy consultation asked respondents if they agreed that establishing apparent 
insolvency could be difficult.  Most respondents did, and thought that a summary warrant alone 
should establish apparent insolvency for debtor petitions, and that a summary warrant and a 14 
day notice to the debtor should establish apparent insolvency for creditor petitions. 
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220. The Executive therefore set out proposals for extending apparent insolvency in the Bill 
consultation.  Section 22 of the draft Bill in the Bill consultation version provided for the grant 
of a summary warrant to be apparent insolvency for debtor petitions, and for summary warrant 
followed by the service of a new statutory 14 day notice to be apparent insolvency for creditor 
petitions. 

221. The Executive no longer intends to amend apparent insolvency in the way proposed by 
draft section 22, and no equivalent provision appears in the Bill.  On reflection, a court decree by 
itself is not enough to constitute apparent insolvency. and neither therefore should a summary 
warrant be enough by itself.   

222. However, the Executive accepts that the need to show apparent insolvency can make it 
hard for NINA debtors to access debt relief.  The need to set up the Debt Relief Group to review 
this issue was set out earlier under the Bill consultation, and the Executive is considering the 
recommendations of the Group.  As the gap in provision exists, that could still be dealt with in 
either or both of two ways.   

223. The first option would be to extend apparent insolvency in other ways by providing for 
service of a ‘charge to pay’ as provided (for example) for earnings arrestment by section 90 of 
the 1987 Act.  This has three potential advantages:  

• the cost of setting up a new form of notice is avoided,  
• charge to pay procedure is well understood by debtors as a formal ‘final’ warning before 

enforcement, and extending the charge will encourage payment, and 
• failure to pay after a charge constitutes apparent insolvency. 

224. The second option is to abolish apparent insolvency for debtor applications.  Debtors 
could then access debt relief by, for example– 

• applying through an approved money adviser who will ‘vet’ the application, or 
• giving the AiB the function of checking applications, in which case there might need to 

be a less subjective test of suitability. 

225. If the AiB were to approve applications then one possibility would be to require the 
debtor to make a sworn declaration of insolvency, and to refer any deception in that statement to 
the courts to be punished as contempt. 

226. There is not the same need to consider reform or abolition of apparent insolvency for 
creditor petitions, as a creditor can create apparent insolvency under the existing law in any 
number of ways. 

Debt threshold 

227. Debtors can only be sequestrated where they have at least £1500 of outstanding debt.  
That figure is unchanged since the 1993 Act.  The Executive therefore sought views through the 
Bankruptcy consultation on whether or not to increase the debt threshold, and if so to what 
figure. 
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228. Respondents were against an increase, in part because of concerns that bankruptcy was 
already difficult to use as a result of the issues explored by the Debt Relief Group.  The 
Executive decided not to increase the threshold at this time, but remains concerned that 
flexibility is desirable in this very sensitive area.  The Executive therefore intends that Scottish 
Ministers should have power to vary the debt threshold by order. 

Debtor’s property: homes and inheritances  

Policy objectives 

229. In bankruptcy, whether sequestration or PTD, everything that does and (in some senses 
could) belong to the debtor is conveyed to the trustee for the creditors.  This, of course, is one of 
the main reasons why bankruptcy should only ever be used a last resort. 

230. The biggest concern for debtors is if they will lose their home.  Against that, people who 
can pay should pay.  The law must give the creditor a fair chance to get the value out of any 
home even where that means the debtor must start again.  In general trustees deal with the sale of 
heritage promptly, which has at least the merit from the debtor’s perspective of getting the worst 
over quickly.   

231. However, under the present law the trustee for the creditors is entitled to wait as long as 
they want in the hope, perhaps, of some speculative gain being realised in a later sale.  They may 
also decide to do nothing, and leave the debtor and his family hanging in limbo not sure if the 
creditors have abandoned their claim. This causes uncertainty, and makes it harder for debtors to 
move on and re-start.  

232. On sequestration, the creditors acquire a right to any ‘non vested contingent interest’ of 
the debtor under section 31(5) of the 1985 Bankruptcy Act.  The most likely example of such an 
interest is a future inheritance.  As with actual property the right to ‘potential’ property remains 
vested in the trustee after the debtor is discharged.   

233. In practice non vested rights have little or no value for the creditors.  The claim of the 
trustee flies off when he or she is discharged from the sequestration, which usually happens 
some months after the debtor’s discharge.  It is not cost effective for a trustee to remain in office, 
possibly for years, against the chance of such an asset becoming worth something.  

234. The position is of course different if the non vested right becomes an actual claim before 
the debtor’s discharge, say because a relative of the debtor has died with a will leaving an 
inheritance to the debtor, or has died without a will and the debtor has legal rights in that 
person’s estate.  In those cases the right has vested in the debtor, and does have value for the 
creditors that should be pursued by their trustee. 

235. The law in this area must strike a fair balance between the creditor’s interest in payment, 
and the debtor’s interest in early re-start. 

Consultation and responses 

236. In the Bankruptcy consultation, the Scottish Executive asked whether: 
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• it would be useful to introduce a three year time limit in which trustees must confirm 
their claim against a debtor’s home, 

• there should be a time limit on a trustees right to claim inheritances and legal rights, 
• the trustee’s claim to inheritances and legal rights should be linked to the debtor’s 

discharge, and 
• there should be three year time limit on trustee’s claims to inheritances and legal rights. 

237. On the debtor’s home, the majority or respondents agreed that there should be a three 
year time limit.  Those who disagreed though there should be a ‘clean break, but were split 
evenly on how long that should be.  Half thought that three years was too short, and the other 
half thought it was too long.  Some respondents also mentioned that there should be an ability to 
extend the time limit if necessary.  

238. On inheritances and legal rights, most respondents agreed that a trustee should not remain 
in office only to realise a non-vested contingent interest.  They agreed that a time limit should be 
placed on the trustee, but there was no clear agreement on what that limit should be.  Some 
suggested that the date of the debtor’s discharge was an appropriate cut off, and others suggested 
three years from the date of sequestration.   

239. It was thought by some respondents that the wording of section 31(5) of the 1985 
Bankruptcy Act is unclear, at least to lay people.  

Proposals 

240. The Executive intends to limit the time during which the trustee can insist on their claim 
to the family home.  If the trustee does not take an active step then at the end of three years from 
the sequestration, or three years after discovering the property if later, the home will re-vest in 
the debtor.  Such an active step would include, for example, registering a Notice of Title in the 
Land Register of Scotland.   

241. The Executive did not consider it necessary to allow for any extension to this three year 
period.  The trustee will not have to do much to confirm the claim, and once the claim is 
confirmed the home will not re-vest and can be dealt with at any time after the debtor’s 
discharge. 

242. For non-vested contingent assets, the Executive intends to remove the trustee’s right to 
claim against (say) an inheritance unless the debtor has acquired an actual right before being 
discharged from the sequestration.     

243. It is intended that the effect of this provision is that:  

• legal rights on intestacy (death without a will) will continue to vest in the trustee if the 
granter dies between the award of sequestration and the date of the debtor’s discharge, 
and can be claimed after the discharge, 

• legal rights and inheritances will not vest in the trustee if the granter dies after the 
debtor’s discharge, and cannot be claimed after the discharge. 
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244. The Executive does not intend to use everyday language when amending section 31(5) of 
the 1985 Bankruptcy Act.  This is a good example of how the law needs to be precise even if the 
language is hard for non-lawyers to understand.  The Explanatory Notes, published separately, 
will of course explain the legal effect of the intended change. 

Alternative approaches 

245. The Executive did consider making the inheritance ‘cut off’ the same date as that for any 
family home.  This is one view more fair to the creditors, but the Executive took into account 
that claims arising from non vested contingent interests are rare.  Extending the cut off from one 
year to three years will make little difference in practice, and therefore it is better to have a clean 
break when the debtor is discharged. 

Composition 

Policy objectives 

246. Section 56 of and Schedule 4 to the 1985 Bankruptcy Act contain the current legislation 
on composition. 

247. Composition allows people to get out of sequestration early by making an offer to the 
trustee for the creditors.  The debtor must offer to pay a dividend of at least 25 pence in the 
pound, and offer either caution25 or some other security.  Caution is a security for payment by a 
third party, often an insurance company. 

248. An acceptable offer if cleared (in most cases) by the AiB is first circulated to the 
creditors, and then sent to the sheriff court if a both a majority in number and two-thirds by value 
of the creditors have accepted it.  The sheriff fixes a hearing at which he or she decides whether 
or not the test is met, and if the offer is reasonable.  If satisfied the debtor and the trustee will 
both be discharged. 

249. The value of composition to debtors has fallen over the years as the minimum length of 
sequestrations has reduced, and applications are uncommon.  A further reduction to one year will 
make composition less attractive on the whole.  Nonetheless, sequestration is a very serious 
matter. Those who can get out of trouble by making a reasonable offer to their creditors should 
be able to do so.  The barriers in the way of approving a composition offer must not therefore be 
too high.    

250. A barrier to approval may be the threshold level at which composition is approved, for 
example the minimum dividend or the number of creditors who must agree or refuse an offer.  A 
barrier might also be procedural, for example applications taking up valuable court time rather 
than being dealt with in a quick and effective way by administrative measures. 

Consultation and responses 

251. In the bankruptcy consultation we asked whether offers of composition should be dealt 
with by the AiB rather than by the courts. A large majority of respondents were in favour of 
                                                 
25 Caution is a term of art in Scots Law, and pronounced ‘kay-shun’. 
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offers of composition being dealt with administratively, although concerns were raised about the 
extra burden of work on the AiB, and about the rights of creditors to appeal against composition. 

Proposals 

252. The Executive intends to deal with procedural barriers to composition.  Debtor 
applications for composition will therefore be dealt with administratively.  The Bill provides that 
the functions of receiving offers of composition, and if appropriate of discharging the debtor and 
the trustee, will be exercised by the AiB.   

253. On further consideration of the issues, the Executive also intends to deal with threshold 
barriers to fair use of composition.  One reason why compositions are low is thought to be the 
high threshold for creditor approval.  This Bill therefore provides for an offer to go to the AiB 
for approval if accepted by a majority in number or (as opposed to and) one third by value of the 
creditors.  This test is the same that applies to protection of a PTD, which is a way of avoiding 
the worst effects of sequestration through prior agreement with creditors. 

254. This reform and others in the Bill will be delivered through the AiB.  The AiB already 
has an important role in composition procedure, and is familiar with the procedure. The 
Financial Memorandum, published separately, sets out how the AiB will be funded to deliver all 
the reforms in the Bill. 

255. There will be an appeal to the sheriff court against either grant or refusal of the award of 
composition by the AiB. 

Alternative approaches 

256. The Executive considered whether the 25 pence dividend threshold is set too high or too 
low.  On reflection, it was thought that the other barriers to take up made it too early to form a 
sound judgement on the usefulness of the present dividend threshold. 

257. The Executive is aiming for a unified system of debt recovery (won’t pay), debt 
management (could pay) and debt relief (can’t pay).  The many reforms in this Bill will take time 
to bed down, and a future change to the dividend threshold may yet prove desirable.  The 
Executive is therefore considering whether to seek a power to amend the debt threshold by order, 
in the same way that the Bill provides for amendment of the bankruptcy debt threshold in that 
way. 

Credit limit 

Policy objectives 

258. People who are sequestrated have shown, for one reason or another, that they will run up 
debts that they are unable to pay.  That means, of course, that the creditor (usually a business) 
has suffered a loss.  If a business suffers a loss then in a worst case it fails, threatening prosperity 
and employment. 
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259. It is therefore right to protect creditors from undischarged bankrupts.  It may also be right 
in some cases to extend that protection beyond the discharge through the new bankruptcy 
restrictions.  Protection comes through the need for debtors to say that they are sequestrated 
when they seek a loan of more than £250. 

260. This disclosure threshold must do two things.  It must offer a proper level of protection to 
creditors, and at the same time enable debtors to live in a decent and humane way while subject 
to restrictions.  The Executive has examined how effective the present law is when measured 
against those two objectives. 

261. The threshold was set at £100 in section 67(9) of the 1985 Bankruptcy Act, which makes 
it a criminal offence to seek credit over the threshold without disclosure. The level can be 
changed by order, and the current threshold level was later set at £250.  That threshold now 
appears to offer a high level of protection for creditors, and can therefore be seen as too 
restrictive for the debtor. 

262. At present, the debtor can run up as much credit as they can get so long they do not go 
over the debt threshold on any one loan.  It is hard to see how creditors are protected properly is 
a single loan of (say) £5000 is barred, but 20 small loans of £250 are not.  This concern will have 
more significance if as intended the discharge period is reduced to one year. 

Consultation and responses 

263. In the Bankruptcy consultation the Executive asked if there should be– 

• An upward adjustment of the credit limit applied to bankrupts, and 
• If there should be a total credit limit applied to bankrupts, and what that should be. 

264. Respondents were strongly in favour of both responses.  On the threshold most 
respondents were of the view that there should be a total credit limit of £1000. 

Proposals 

265. The Executive intends to increase the debt threshold from £250 to £500 by regulations 
made under the 1985 Bankruptcy Act.  The necessary statutory instrument will be made as soon 
as is practicable. 

266. The Executive also intends to introduce a new global threshold.  This Bill therefore 
provides for a total credit limit set at £1000, and will seek an order making power to adjust that 
figure from time to time as economic circumstances require.  

Protected Trust Deeds 

Policy objectives 

267. PTD are a form of bankruptcy in that the whole estate of the debtor is conveyed to a 
trustee for the creditors, the trustee realises the estate and pays a dividend, and they are regulated 
under the 1985 Bankruptcy Act. 
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268. The key difference between PTD and sequestration, the other form of Scottish 
bankruptcy, is that the regulation has to date been very ‘light touch’.  Debtors are not, for 
example, subject to any bankruptcy restrictions.  The AiB’s functions are limited to entering any 
PTD in a public register, and if asked, determining the trustee’s remuneration and outlays. 

269. The ‘light touch’ approach can be justified if PTD delivers a clearly better return for 
creditors, and do not leave a gap in public and business protections.  The Executive considers 
that the present arrangements for PTD cannot be justified on either basis.  There are two main 
concerns–– 

• Poor, or no, return for the creditors, and 
• The small number of audits requested, leading to doubts that cases are being properly 

managed. 

Consultation and responses 

270. In the Bankruptcy consultation, the Executive sought views on a range of measures 
intended to increase transparency and monitoring of PTD.  The proposed measures were: 

• The debtor to swear statement of affairs, with appropriate sanctions, 
• Each PTD to have a clearly defined end date, 
• The trustee to provide proof of intimation to the creditors, 
• The trustee to certify that qualifying creditor agreement obtained, 
• The trustee to demonstrate that reasonable dividend will be paid 
• Protection of PTD to start from date of registration, 
• The estate to be distributed as soon as practicable, 
• The AiB to be able to refuse trustee’s discharge if not satisfied on due administration, 
• Discharge of trustee effective from date of registration, and 
• The AiB to have compulsory audit powers. 

271. In the Bankruptcy consultation, the Executive asked whether respondents agreed with the 
proposals set out in the last paragraph.  It also asked for suggestions for other worthwhile 
reforms, and in particular, whether there should be a ‘cooling off’ period between signing and 
protection of the deed in which the debtor could withdraw from the trust. 

272. The question of improving the transparency and supervision of PTD was almost 
unanimously supported by the respondents.  There was, however, little support for a cooling off 
period for the debtor after signing a trust deed.  Respondents considered such a period to be an 
unnecessary additional step in the protection process.  No additional reforms were suggested. 

273. Policy has developed in the period between the Bankruptcy consultation and the Bill 
consultation.  The later consultation noted the responses set out in the last paragraph, and 
confirmed that the Executive intended to proceed with reform of PTD.  Policy as set out in the 
Bill consultation is that the reform is best carried through by subordinate legislation made under 
the 1985 Bankruptcy Act, as that will provide the flexibility to continuously improve the PTD 
scheme. 
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274. A further consultation on PTD reform and draft amending Regulations is therefore to be 
published in the autumn of 2005.  Paragraphs (3) and (4) of the 1985 Bankruptcy Act contain 
powers to amend the conditions under which a trust deed is protected.  Those powers will not 
authorise the full range of proposed reforms, and therefore the Bill should extend them. 

Proposals 

275. The Scottish Executive intends that the Bill will provide the framework needed to support 
the proposed reform of PTD.  It is intended that more extensive enabling powers will be 
introduced into the 1985 Bankruptcy Act, and those powers will be used to make regulations 
reforming PTD after the close of the consultation referred to above. 

Alternative approaches 

276. The Executive considered whether or not PTD should be retained given the often low 
creditor returns, and the limited public protections against misuse in general and culpable debtors 
in particular.  Removing protection from trust deeds would not have made it illegal for debtors to 
settle with their creditors for an agreed dividend, but such arrangements would then have been 
binding only on consenting creditors. 

277. The Executive considers on balance that PTD, once reformed, do have a proper role to 
play in an integrated system of debt management and debt relief.  They would, for example, be a 
way for debtors on limited income but with other assets to avoid the worst effects of 
sequestration.  They would if working properly offer creditors a better return that they could 
expect in a sequestration.  

278. In addition, many developed legal systems offer debtors and creditors ‘hard’ and ‘soft’ 
forms of bankruptcy.  Although what is on offer differs from country to country, the Executive 
notes (for example) that the in the rest of the UK insolvent debtors have the options of 
bankruptcy or an Individual Voluntary Arrangement (“IVA”). 

279. It is intended, therefore, that PTD will continue to be available as an option for creditors 
and debtors.  The Executive intends to monitor closely the effects of the proposed reforms after 
implementation, to ensure in particular that the necessary creditor returns are delivered.  If not, 
further reform will be considered. 

280. The Executive also considered whether or not to introduce ‘cooling off’, even although 
respondents to the Bankruptcy consultation were not in favour of that reform.  There have been 
significant developments since that consultation, including the introduction of the Debt 
Arrangement Scheme (“DAS”) in November 2004 as discussed below for Part 13 of the Bill.  
The Executive therefore intends to explore this issue further in the planned PTD consultation. 

Debt Advice and Information Package 

Policy objectives 

281. One of the policy objectives informing the creation of the diligence of attachment by the 
2002 act was the need to give debtors information about where to get free money advice when 
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liable to court enforcement.  Section 10(3)(b) of that act provides that attachment is only 
competent where the creditor provides the debtor, before execution of an attachment, with a copy 
of a debt advice and information package (“DAIP”). 

282. The DAIP is as determined from time to time by Scottish Ministers.  In 2002 the then 
Deputy Justice Minister approved the “Dealing with debt: finding your feet” package for that 
purpose.  The package comes in two parts: 

• a general information leaflet on what to do and where to go for advice , and 
• a local insert applying to each sheriffdom with contact details for money advice agencies 

in the debtor’s local area. 

283. The DAIP has just been reviewed, and an amended version published during October 
2005.  This version takes due account of developments since 2002, in particular the introduction 
of DAS. A copy of the most up to date version of the DAIP for each sheriffdom can be found on 
the debt and enforcement pages of the Scottish Executive website under: information and 
guidance materials. 

284. The need for better and more targeted information is not, of course, limited to attachment.  
There is no more serious outcome for a debtor than sequestration.  

Consultation and responses 

285. In the Bankruptcy consultation, the Executive asked whether respondents supported the 
idea of requiring the creditor to send a copy of the DAIP to the debtor before petitioning for 
sequestration. 

286. This proposal was supported by most respondents, with those against commenting that it 
was an unnecessary additional burden on creditors. Some respondents commented that in 
practice sheriff officers and messengers-at-arms were providing copies of the DAIP when 
serving a charge to pay, or before executing an attachment. 

Proposals 

287. The Executive intends to provided that the creditor must provide the debtor with a copy 
of the DAIP before being entitled to petition for sequestration. 

Alternative approaches 

288. The DAIP will provide information about DAS, and one of the purposes of DAS is to 
help the ‘could pays’ avoid sequestration.  The Executive therefore considered whether it should 
go beyond specifying information to be provided, and require a compulsory referral to a DAS 
approved money adviser before a creditor could obtain an award for sequestration. 

289. This kind of diversion was on reflection felt to be too onerous on both creditors and 
debtors.  There is, however, a connected issue still being considered by the Executive.  The 
creditor remains free to bankrupt the debtor during the period in which a debtor is seeking 
agreement to, or approval of, a DAS debt payment programme (“DPP”).   
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290. The courts at present must grant sequestration ‘forthwith’ except in very limited 
circumstances, such as the debtor being able to pay in full.  A creditor who goes straight to court 
with a sequestration petition may by doing so block a DPP that would otherwise help the debtor 
and all the other creditors.  There is therefore an argument for giving the courts a new discretion 
to defer sequestration while the DAS administrator makes a decision on the pending DPP. 

Appeals 

Policy objectives 

291. Chapter 10 of the Bankruptcy consultation discussed ways in which sequestration 
procedure could be streamlined.  That Chapter covered issues such as the role of the courts, 
composition, and trustee functions.  A further ‘streamlining’ issue is raised by appeals against 
fees determinations. 

292. The AiB, or the Commissioners acting for the creditors (if any), can fix the amount of 
fees and outlays payable to the trustee for his or her work during the administration of the 
sequestration.  At present, the debtor and any of the creditors can appeal that decision to the 
courts. 

293. Where the sequestrated estate is large enough to cover the fees and the costs of the appeal 
then any dispute is in essence a private matter for the courts to resolve.  However, there are many 
cases where there are insufficient assets in the estate and all costs are paid from public funds.  
Costs of the appeal will therefore fall to the taxpayer. 

294. Public funds must be spent in an effective way, and deliver a clear benefit.  The 
Executive considers that this is not currently the case where appeals are made in ‘no income no 
assets’ cases. 

Consultation and responses 

295. In the Bankruptcy consultation the Executive proposed to remove the right of appeal 
against a determination of fees and outlays where the sequestration process is being funded by 
the public.  This proposal was supported by the majority of respondents, and from those who 
disagreed some did so because they felt that a blanket ban was excessive. 

Proposals 

296. The Executive considers that there is no clear benefit where the debtor appeals against a 
fees determination in ‘no income no asset’ cases, as the debtor does not have an obvious 
financial interest in the decision.  This is also true for the current right to appeal against the 
decision of the trustee to accept or reject any creditor claim. 

297. On reflection, the Executive accepts, first, that debtors should have the chance to state a 
financial interest in a potential appeal, and second, that creditors do have a financial interest in a 
fees determination as the decision will affect the size of the dividend. 
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298. The Executive therefore no longer intends to restrict a creditor right of appeals.  It is 
intended, however, that the debtor will need to satisfy the court that they have a pecuniary 
interest before they can appeal against: 

• the decision of the trustee under section 49 of the 1985 Bankruptcy Act accepting or 
rejecting a creditor’s claim, and  

• the decision of the AiB, or any Commissioners, under section 53 of the 1985 Bankruptcy 
Act determining the trustee’s fees and outlays. 

Abolition of summary administration 

Policy objectives 

299. The 1993 Act introduced a certificate of summary administration (“COSA”) for cases 
with debts of up to £20,000 and assets of up to £2000.  The relevant provisions now appear in 
section 23A of and schedule 2 to the 1985 Bankruptcy Act.  The intention was to reduce the 
amount of work otherwise required even in small value cases.   

300. Sections 3 and 39 of the 1985 Bankruptcy Act specify the duties of the trustee in 
sequestration in preserving, managing and realising the sequestrated estate.  With a COSA, the 
trustee need only comply with sections 3 and 39 where, in the opinion of the trustee, there will 
be a financial benefit to the estate.  The trustee would not, for example, need to carry out any 
speculative work to determine the value of assets.   

301. A COSA is applied for at the same time as the grant of sequestration.  There is however 
an additional fee payable to the court.  This fee has proved to be an unnecessary extra cost during 
the administration of estates, and no COSA has been applied for in the last 5 years. 

302. The trustee can, in practice, administer a small debt/small asset sequestration case 
without incurring unreasonable costs, and without having to go to the inconvenience and expense 
of a further court application.  It is, and will remain, a basic duty of the trustee to act in the best 
interests of the creditors.  A trustee can therefore fulfil the duties in sections 3 and 39 of the 1985 
Bankruptcy Act without can applying for a COSA.  

303. At present, the COSA procedure serves no useful purpose and is not used.  

Consultation and responses 

304. The Bankruptcy consultation put forward various proposals for streamlining the 
bankruptcy system in Scotland.  The removal of COSA was not specifically consulted, but 
abolition is consistent with the other streamlining measures in the Bill.  There has therefore been 
no public consultation on this specific issue.  

Proposals 

305. The Scottish Executive intends to abolish the certificate of summary administration. 
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Student loans  

Policy objectives 

306. Student loans provide a benefit that accrues over the whole of the borrowers working life.  
They are also available at non-commercial rates, and are therefore subsidised by the general 
taxpayer.  They should not be treated as ordinary commercial debt.  

307. For that reason, a student loan is not written off on a bankruptcy in England and Wales.  
In Scotland, however, a sequestrated debtor is not bound to repay the remainder of his or her 
student loan after their discharge. The cost of the loan falls onto the public purse no matter how 
successful the former student is in later life. 

308. The Financial Memorandum published separately, illustrates the potential receipts to be 
expected if student loans are not written off on sequestration. 

Consultation and responses 

309. This policy intention was mentioned in the Bill consultation, but the Scottish Executive 
did not ask for any response.  There have been no unsolicited comments. 

Proposals 

310. The Executive intends that the liability to repay student loans should continue beyond 
sequestration.  The Bill therefore provides for the necessary amendments to section 73 of the 
Education (Scotland) Act 198026 and Schedule 2 to the Education (Student Loans) Act 199027.  

311. Similar considerations apply to debtors who enter into a PTD, but the Executive intends 
to explore that issue further in the separate PTD consultation. 

PART 2: FLOATING CHARGES 

Aims 

312. The aim of the reform of the law of floating charges is to increase transparency, and 
provide a quick and simple process that will benefit the business community (Modernisation 
theme, restart and growth theme). 

Consultation and engagement 

313. In March 1998, the Department of Trade and Industry (“DTI”) launched a major review 
of company law.   DTI presented the final Company Law Review Report to the Secretary of 
State in July 2001.  At that time it recommended further consultation, and that the UK 
Government should ask the Scottish Law Commission (“the Commission”) and the Law 
Commission for England and Wales to examine current law on registration of securities.    

                                                 
26 1980 c.44. 
27 1990 c.6 
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314. The Commission established an Advisory Group of practitioners and experts following 
receipt in 2002 of the DTI reference.  In October 2002, the Commission produced its Discussion 
Paper on Registration of Rights in Security by Companies (SLC No 121).  The discussion paper 
was widely distributed and responses were received from legal practitioners, commercial 
interests and academic lawyers.   

315. The Commission published its Report on Registration of Rights in Security by Companies 
(Scot Law Com No 197) in September 2004 including draft legislative provisions which will be 
used as the basis for those in the Bill.  

316. The Executive has not consulted separately in view of recent extensive consultation 
within Scotland by both DTI and the Commission.   The Executive has however written to 
stakeholder to advise them that it is intended to reform floating charges in the Bill. 

Policy discussion 

Background 

317. A “floating charge” is a type of security only available to incorporated bodies such as 
limited companies.  Whilst company law is reserved, the law of floating charges is subject to a 
specific exception under the Scotland Act 1998 and is therefore devolved. 

318. The essence of the floating charge is that unless or until the company goes into 
liquidation or a receiver is appointed, the company can deal with the secured assets as  normal by 
(say) selling them. If the company goes into liquidation or a receiver is appointed, then the 
floating charge "crystallises" at that date to become a fixed security over the assets owned by the 
company and covered by the scope of the floating charge.  In most cases the charge covers all 
assets of the company in any form, including for example intellectual property rights. 

319. Registration of floating charges is important in order to give other creditors fair notice 
that their debts may be deferred in favour of the charge holder should the charge crystallise.  So, 
for example, if there are two floating charges, the holder of the earlier floating charge will be 
paid out first, in priority to the holder of the later floating charge. 

Defects in the current law 

320. In its Report, the Commission presented a number of criticisms of the present law.  The 
current arrangements require a company granting a floating charge or certain other securities to 
register particulars of the security with the Registrar of Companies within 21 days of the grant of 
the security. 

321. The commission reported that these arrangements are widely regarded as unsatisfactory.  
The principal unsatisfactory features are: 

• The period of 21 days allowed for registration of a charge creates an ‘invisibility period’, 
which makes the register unreliable for the creditors as a ‘hidden’ charge may have 
priority 
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• The register of charges is unreliable as the particulars of charge may be inaccurate or out 
of date due to later changes in the security, and 

• There is unnecessary duplication as some charges are registered at Companies House and 
in other specialist registers such as the Land Register for Scotland. 

322. The Executive considered the points made by the Commission.  It concluded that it was 
in principle desirable to reform the law to remove uncertainty and to increase transparency and 
that this would benefit the business community in Scotland. 

SLC Recommendations 

323. In its September 2004 report, the commission made a number of recommendations for 
reform covering both devolved and reserved areas.  In broad outline the devolved aspects are: 

• A new register of floating charges set up and maintained by the Keeper of the Registers 
of Scotland, 

• An option for an ‘advance notice’ which if followed by registration of the charge within 
21 days backdates the charge to the date of the notice, 

• The text of the charge document itself, rather than just particulars, to be registered, 
• Registration to be essential to constitute a floating charge, 
• Floating charges generally to rank by date of registration, 
• Any variation, assignation or discharge of a floating charge to be registered before it will 

affect any third party interest. 

Floating charge process 

324. This Part of the Bill provides in detail for the establishment of a new register of floating 
charges set up and maintained by the Keeper of the Registers of Scotland.  The process for 
holders of floating charges will be: 

• Floating charge to be created on registration in Register of Floating Charges, 
• The text of the charge document itself, rather than just particulars, to be registered, 
• An option for an ‘advance notice’ which if followed by registration of the charge within 

21 days backdates the charge to the date of the notice.  Advance notices may only be 
registered by both parties, 

• Any variation, assignation or discharge of a floating charge to be registered before it will 
affect any third party interest, and 

• Floating charges to be discharged by registration of a document of discharge. 

Proposals 

325. The Executive intends to implement the recommendations of the Commission.  The Bill 
therefore provides for the creation of a new Register of Floating Charges to be administered by 
the Keeper of the Registers of Scotland. 

326. Consequential amendments will be needed to reserved legislation to enable the successful 
implementation of the devolved parts of the intended reforms.  Those amendments include the 
need to remove the current requirement for unnecessary double registration of some charges.   
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The UK Government has confirmed that it will provide for the necessary changes in the planned 
Company Law Reform Bill and in secondary legislation. 

327. It is intended that the new regime should also apply to floating charges granted by 
Limited Liability Partnerships and European Economic Interest Groupings.  As the relevant 
provisions relating to these are contained in statutory instruments (made under, respectively, the 
Limited Liability Partnerships Act 2000 (c.12) and the European Communities Act 1972 (c.68)), 
it is anticipated that the amendments necessary to apply the new regime to them would be 
effected by subordinate legislation. 

Alternative approaches 

328. The Executive has considered whether the defects identified in the current law could be 
remedied by any other means.  The Scottish Executive joined the DTI at meetings with 
stakeholders at which the Commission’s proposals were carefully analysed.  Stakeholders, such 
as the Scottish banking sector, warmly welcomed the Commission’s recommendations which 
they viewed as appropriate, timely, practical, and beneficial to business. 

329. In light of these discussions, coupled with the previous in-depth consultations by the 
Commission itself, the Executive is satisfied that the proposed reforms provide the most 
effective remedy. 

PART 3: ENFORCEMENT  

Aims 

330. To improve regulation of court enforcement and delivery of enforcement services 
(modernisation theme), and improve public confidence in the enforcement system (information 
theme). 

Policy objectives 

331. An effective and well regulated court enforcement system will enjoy public confidence.   

332. The objective of the reforms in the Bill is therefore to reform and develop the existing 
court officer professions by providing a new unified court messenger profession, transferring 
regulatory functions to a new public body with wide civic participation, and improving the 
independence and accountability of enforcement and citation professionals. 

333. The court enforcement system, primarily the debt enforcement (diligence) system, is not 
well understood by the public.  In some areas lack of reliable information hinders policy 
development.  A further objective of reform is therefore to improve the amount and quality 
information in and about the enforcement system. 

Consultation 

334. In the ECOS consultation the Scottish Executive asked: 
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• should there be a Scottish Civil Enforcement Commission (“SCEC”) with the function of 
regulating (what is intended to be) the court messenger profession, 

• should the SCEC have responsibility for an education and information programme for the 
public, 

• should the SCEC be capable of carrying out other functions, 
• should the SCEC comprise judicial interests, legal professional interests, and lay 

representation, and 
• should there be a single class of enforcement and citation officer replacing messengers-

at-arms and sheriff officers. 

335. The vast majority of respondents to our consultation welcomed the proposal to establish a 
new public body to deliver closer regulation an accountability of the profession. Respondents 
also welcomed the opportunity for wider public education about enforcement matters, and in 
particular to raise the profile of the professions and their role. 

336. Some in the profession whilst being supportive of the need for change challenged the 
perceptions of officer behaviour and activity that had arisen. The proposed functions of the 
SCEC were welcomed and in particular the wider education and information role for the public. 
Additional suggested future functions for the SCEC included the; 

• provision of money advice,  
• accreditation of money advice agencies,  
• informal dispute resolution,  
• issuing information to debtors on diligence, and 
• and making recommendations for further reform. 

337. There was strong support for a wider education role and some noted the potential for 
work in schools, and adult education curriculum where there was a financial theme. The 
potential use of national publicity campaigns through the media was also suggested. 

338. There was majority agreement on the merging of the profession into a single class of 
officer, although some in the professions wished to retain the historic traditions of messengers–
at–arms and sheriff officers. 

339. Some respondents noted that there are some cases of informal debt collection activity that 
is not presently regulated in any way and could come under the regulatory regime of the SCEC.  
Most debt is defined by a court decree and thereby recovered through the existing enforcement 
regime, or is consumer debt and collection regulated by the Office of Fair Trading so that 
industry standards are well developed. It is the debt that falls between these two scenarios where 
there is concern about poor practice. There is a discussion below on how the proposed SCEC 
will tackle this later. 

Policy discussion 

340. There are four areas of policy being developed in this Part of the Bill: 

• A new court officer profession, 
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• A new Scottish Civil Enforcement Commission, 
• Regulation of court messenger business activity, and  
• Informal debt collection. 

A new court officer profession 

Policy discussion 

341. Court officers have a highly sensitive role.  It is rarely good news when an officer: 

• serves a summons or citation ordering someone to attend court, or 
• breaks open a locked place to remove property to sell it to clear debt under a court 

decree. 

342. They are authorised by the state to use force against property, and are (in a very broad 
sense) a type of civil police.  It is therefore essential that they are, and are seen to be, a properly 
regulated profession. 

343. Traditionally court citation and enforcement has been carried out by the national 
profession of messengers-at-arms appointed by the Lord Lyon King of Arms, and the ‘local’ 
profession of sheriff officers commissioned on a territorial basis by the Sheriff Principal of each 
sheriffdom.   

344. Messengers-at-arms are responsible for the execution of warrants issued by the Court of 
Session, the High Court of Justiciary and the Court of the Lord Lyon King of Arms28. These 
officers must be commissioned as sheriff officers, and are empowered to operate across 
Scotland. Sheriff officers execute warrants of the sheriff court and are authorised to operate 
within the court area where they have been granted a commission.  

345. These enforcement professionals work in the private sector either as self-employed 
contractors or in partnership, in a similar way to solicitors.  Businesses mostly comprise both 
messengers-at-arms and sheriff officers providing a ‘one stop’ service.  Official functions are the 
core of such business, but in most cases officers provided other services in the areas of non-court 
debt management and debt collection.  These unofficial functions are often an important part of 
the business.  

346. Officers are currently recruited by the Lord Lyon King of Arms and the Sheriff Principal 
in each sheriffdom. A professional qualification and examination process has been developed by 
the professional body known as the Society of Messengers-at-Arms and Sheriff Officers 
(“SMASO”). Not all commissioned officers are members of the professional body. The training 
and qualifications of the officers is regulated by a 1991 Act of Sederunt (the name for civil court 
rules) made under the 1987 Act29.  

                                                 
28 The Lyon Court is concerned with issues of honours, heraldic grants and titles 
29 Act of Sederunt (Messengers-at-Arms and Sheriff Officer Rules) 1991 [S.S.I. 1991/1937, amended by 1998/2636 
and 2000/30] 

357



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 53  

347. Complaints about a messenger-at-arms are currently heard by the Court of Session and 
complains about sheriff officers are currently heard by the Sheriff Principal. The professional 
body can also hear complaints, but there sanction is removal from membership rather than loss 
of the commission. Existing complaints arrangements are neither clear nor well used, and lack 
credibility as a result. 

348. Officers are currently regulated by the 1991 Act of Sederunt which sets out arrangements 
for: 

• qualifications, training and examination, 
• applications for commission, 
• insurance, 
• official and extra-official functions, 
• a register of officers of court, 
• conduct, and 

• discipline. 

349. The professional body also has a code of conduct for members and carries out a 
continuing professional development role. 

350. An Advisory Council on messengers–at–arms and sheriff officers was created under the 
1987 Act to advise the Court of Session on the making of rules with regard to diligence matters 
and enforcement officers in particular. There are no formal procedures for its meetings which 
occur roughly once a year.  

351. Concerns about the manner in which some officers carried out their role in executing 
diligence, and concerns generally about debt collection, were important factors leading up to the 
ECOS consultation which concluded that there was some evidence for concern about both 
behaviour and the complaint procedures.  

352. The role of the courts and the Advisory Council is considered below in the discussion 
about the intended SCEC. 

353. The Executive considers that some concerns are due to a misunderstanding of the role of 
enforcement professionals, and are in fact concerns about the creditor’s actions or the underlying 
court decision.  Officers were caught up in backlash from the non payment campaign in the 
1980’s against the community charge or poll tax, and the resentment felt towards those enforcing 
unpopular taxes.  The Executive has drawn two conclusions: 

• discipline procedures need to be clarified and strengthened, and 
• the public should be better informed about the key role of an independent enforcement 

and citation profession. 

354. There are fewer than 200 active officers across Scotland. The Executive considers that a 
major source of public misunderstanding is that there are two small professions operating in one 
sphere of interest.  Unifying those professions will greatly help the public in understanding the 
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role of such officers.  The proposed name of “messenger of court” will help to bring home that 
the unpopular decision that led to enforcement was made in another place. 

355. The Executive recognises that the move to a single profession will need to be managed in 
consultation with the existing professions.  The intention is to work with SMASO and the 
successor professional body to develop transitional arrangements enabling all officers to meet 
the national court messenger standard. In the transitional period a two tier court messenger 
profession will mirror the existing functions of sheriff officers and messengers-at-arms.  

356. Membership of SMASO is not compulsory, and not all existing officers are members.  As 
a result the professions do not speak with one voice, adding to the uncertainty in the public mind 
about the role of such officers.  Indeed, the professional body has lost some internal credibility.  
Membership has fallen, and it is becoming difficult to attract fresh talent into the professions.  
This is in no-one’s interest. 

357. The Executive’s proposal for compulsory membership will bring the profession together, 
and enable the professional body to speak with one voice to Government and stakeholders such 
as the courts. 

358. SMASO and its successor body should continue to have a role in education and training 
under the direction of the SCEC and will act as a forum for court messengers to come together 
on professional matters.  It will not, however, act as a trade union. 

Proposal 

359. The Executive intends to create a unified enforcement profession coming under the 
inspection, regulation and discipline of the proposed SCEC.  The Scottish Ministers should also 
designate a professional body to which all officers must belong. 

Scottish Civil Enforcement Commission 

Policy discussion 

360. The Executive seeks to ensure that the enforcement system is as accessible as possible for 
debtors and creditors. As well as regulation of the new court messenger profession, there is a job 
to be done in educating the public on rights and responsibilities before, during and after formal 
enforcement action. 

361. The Executive intends that there should be a new non-departmental public body to be 
known as the Scottish Civil Enforcement Commission.  The role of the SCEC will be to: 

• publish guidance on enforcement and diligence, 
• regulate the court messenger profession, 
• develop a code of practice for court messengers, and 
• publish information and other materials about informal debt collection, to promote good 

practice. 
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362. The SCEC will comprise a board of judicial and lay interests and be recruited according 
to the public appointment standards developed by the Executive since devolution.  The SCEC 
will be held accountable for its work through annual reports and published accounts as issued to 
Scottish Ministers and laid with the Scottish Parliament.  

363. The Executive anticipates that the functions of the SCEC will develop over time.  Indeed, 
it should from time to time make recommendations for further reforms and improvements.  
Scottish Ministers should therefore be able to add and remove functions by order. 

364. The appointment system for court officers is at the discretion of local courts and has 
limitations in terms of geographic coverage.  The work of the Advisory Council is, as the name 
suggests, advisory.  It is invisible to the public and adds little to the debate about important 
issues.  

365. The courts and the professional body have their own separate disciplinary arrangements 
for officers which are not well understood or utilised.  The professional qualification for court 
officers is not fit for modern times, and does little to attract a new breed of young professionals 
to serve the future needs of the people of Scotland.  

366. The proposal that the SCEC should appoint, regulate, and discipline members of the new 
court messenger profession has been welcomed by all respondents to the consultation.  The 
NDPB model gives a direct accountability to Scottish Ministers and through them to Parliament. 
However, a high degree of independence and autonomy is also guaranteed.  The presence of a 
commission of broad interests with professional staff to deliver the day to day business is a tried 
and tested model for:  

• the regulation of professional standards, and  
• the development of a robust education system. 

367. The SCEC should have the functions set out above.  Practical examples of expected 
activities are: 

• investigating a complaint about a court messenger, 
• holding a disciplinary hearing, and disposing of a case, 
• developing regulations on fees chargeable by court officers for official functions, 
• carrying out research, on informal debt collection for example, and 
• developing publicity and information about the new diligence of land attachment, helping 

ensure that debtors take proper advantage of the available protections. 

368. The SCEC should keep a public register of court messengers so that the public can check 
who has a commission at any particular time.  This will make it possible for the register to track 
any suspensions or disqualifications following from disciplinary action.  

369. The SCEC should hold a public code of practice to which all messengers must have 
careful regard.  The code will build on the code of ethics available to SMASO members, as well 
as cover professional practice issues as they arise.  This will enable full consultation with the 
relevant stakeholders and allow modification to take account of the changing landscape. 
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370. The training, examination and appointment process for court messengers will be 
overhauled, with a greater emphasis on flexible learning to accommodate a broader membership 
base.  Flexibility will also help existing court officers to meet new standards, and address the 
need to enable non-officers in existing firms to qualify and be brought into the new regulatory 
regime if they choose.  

371. The Bill provides for the regulation of messenger of court and their business interests. 
The SCEC should have a role in relation to setting of fees and advising on commercial issues 
that may arise.  Provision will be made to clearly set out what activities are acceptable for 
messengers, and that extra- official activities are covered by disciplinary rules.  Conflict of 
interests will be clearly set out and messengers actions will be voided where there has been a 
breach. 

372. The SCEC should have powers to inspect and investigate the conduct of officers.  This 
will come under the wing of one body for the first time.  The SCEC will be able to appoint 
independent assessors to do this on their behalf.  A formal disciplinary hearing can be held, 
whose work will be overseen by the Scottish Council on Tribunals to ensure that its work is fair 
and transparent. 

Proposals 

373. The Scottish Executive intends that there will be a new non-departmental public body, 
the Scottish Civil Enforcement Commission, tasked with oversight of the court messenger 
profession and with developing public understanding of the enforcement system. 

374. It is intended that the courts will no longer have a direct role in the regulation and 
discipline of court messengers, and that the Advisory Council on messengers-at-arms and sheriff 
officers will be abolished. 

Regulation of court messenger business activity 

Policy Discussion 

375. A number of respondents the ECOS consultation raised the issue of how court officer 
businesses organised themselves. In particular, whether a limited liability partnerships (“LLP”) 
safeguarded adequately the core principles of independence and impartiality.  

376. The 1991 Act of Sederunt prohibits court officers from forming their businesses into 
limited companies.  It is thought that this restriction was put in place so that officers could not 
limit the financial effect of proven misconduct, and so thought that potential conflicts of interest 
were avoided.  LLPs were introduced after 199130 and are therefore lawful, but their use raises 
similar issues as for companies. 

377. The Executive therefore undertook a secondary consultation on this particular issue 
following the close of the ECOS consultation.  The Executive concluded for the reasons set out 

                                                 
30 Limited Liability Partnership Act 2000 (c.12) 
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below that use of a LLP is not a problem, but that there are other areas of current business 
practice that do need to be reformed in the Bill.  

378. If court officers are sole practitioners, or form firms of court officers, then the risk of a 
conflicting interest is low. A limited company or a LLP can be owned or controlled by any 
person, thus increasing the likelihood of a conflict emerging.  LLPs allow non officers to have a 
control or management role in the organisation, which some have argued may lead to a lowering 
of standards. 

379. For example, the owners of a company or a LLP can buy (or factor) debt from third 
parties which is then collected.  The owner has a commercial interest in the amount of debt 
collected, and pressure might be put through a partner of the LLP or a court messenger employed 
by the business to engage in unfair practices or to give priority to ‘inside’ cases.  This would not 
be in the public interest.  

380. Under current law partners of court officer business whether a LLP or an ordinary 
unlimited liability partnership do not need to be court messengers, and if they are not then they 
cannot be held to account for the way they behave.  The Executive therefore intends to introduce 
a requirement that each partner in an officer firm (LLP or otherwise) should be a messenger of 
court. 

381. There will as a result be a need for transitional arrangements allowing existing non-
officer partners to qualify as court messengers, or to sell their interest in the business.  The 
Executive intends to develop these arrangements in co-operation with SMASO and the successor 
body.  The Executive is also considering whether to introduce regulatory requirements on non 
officer members of firms as part of the planned transition to new arrangements. 

382. Returning to the issue which led to the secondary consultation, the use of a LLP as a 
business vehicle, no evidence was offered to prove that limited liability as such is a problem.  
Other professions such as solicitors are entitled to take advantage of limited liability, and court 
messengers should have equal freedom.  A company will continue to be unsuitable because of 
the very much greater difficulty of regulating company businesses. 

383. Under current law there is little regulation of businesses rather than individual officers, in 
contrast (for example) to the solicitor profession. The secondary consultation therefore raised 
other issues about accountability of businesses for official functions carried out by their owners 
and employees.  Court officer businesses handle client money received for official purposes. 

384. The Executive considers that the accounts of court officers and their businesses should 
therefore be subject to greater public scrutiny in the public interest. It is therefore intended that 
the SCEC will develop and audit accounting standards for officer businesses, and will put in 
place the safeguards needed to ensure that conflicts of interest are avoided in relation to the 
official and non official activities of court messengers. 
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Proposal 

385. The Executive intends to improve through regulation standards of accountability and 
professionalism in court messenger businesses. 

Informal debt collection 

Policy Discussion 

386. An important distinction exists between the collection of debts before a court decree is 
granted and the formal enforcement of debts that have been legally constituted by the courts. 
Post decree compulsory enforcement procedures are governed by the law of diligence and 
overseen at present by the Scottish courts. 

387. Informal debt collection can be carried out any stage.  It might include letters, phone 
calls, e-mails and personal visits at home or at work.  Such activities are regulated by the Office 
of Fair Trading for the UK government’s reserved interest under the Consumer Credit Act 1974, 
but only if the debt is consumer debt. Informal debt collection outwith the consumer credit 
regime is not regulated.  That includes: 

• commercial debt, including debts of small traders, and 
• public debt such as council tax arrears. 

388. Most creditors attempt to resolve disputes about debt informally as that promotes good 
customer relations and saves on enforcement costs.  Regardless of the initial approach many 
businesses rely at some point on external debt collection agencies to recover debt. Some debt 
collection techniques can be heavy handed.   

389. Sheriff officers and messengers-at-arms can apply under the 1991 Act of Sederunt for 
permission to undertake ‘extra-official activities’ over and above their role as Sheriff Officers 
and Messengers-at-Arms.  This arrangement is considered to have given rise to the level of 
discontent about the role of enforcement officers.  Complaints about (say) sheriff officers often 
relate to non-court debt collection rather than any role in enforcing debts that have been decreed 
by a court. 

390. There was widespread support in Executive consultations for the regulation of informal 
debt collection activities for the devolved interest in Scotland.  That would cover two areas: 

• informal debt collection carried out by court messengers, and 
• informal debt collection by otherwise unregulated debt collectors. 

391. The Executive proposed that the SCEC should produce mandatory codes for those 
involved in currently unregulated activity. It also proposed that the Bill should provide for a 
clear separation the dual roles of court messengers and regulation of each in order to provide for 
transparency and clarity in this area. 

392. However, the Executive has continued to develop policy since the ECOS and Bill 
consultations.  The UK government has also brought forward a reform of consumer credit 
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legislation, including reform of debt collection regulation.  The Executive is therefore no longer 
persuaded that further regulation is right at this time as:  

• There remains a lack of hard information about informal debt collection practices, and 
how far they are oppressive or abusive as is sometimes claimed, and 

• The effect of implementation of the consumer credit reform should be assessed before 
regulation in the devolved area is considered further. 

393. The Executive has therefore concluded that the SCEC should undertake the research 
needed to inform the best way forward in the longer term, and until then develop and promote 
good practice in debt collection as well as in debt enforcement.  The Executive will continue to 
keep under review a more formal role for the SCEC in this area and bring forward modifications 
to the functions of the SCEC as appropriate. 

Proposal 

394. The Executive intends that the SCEC will have power to develop and publish a voluntary 
code of practice for informal debt collection in Scotland. 

Alternative approach 

Name of new single profession 

395. The Bill Consultation proposed that the name of the new enforcement and citation officer 
profession should be ‘court enforcement officer’.  That was in part to align the names of the 
profession and the new regulatory body.  The proposed name was not welcomed by SMASO 
who suggested that the word “enforcement” had an overly negative association, and did not 
reflect the broad professional role undertaken beyond enforcement per se. 

396. The Executive now proposes ‘messenger of court’.  That name: 

• maintains an historic and traditional link with the messenger-at-arms profession, and 
• emphasises that the court has given authority for enforcement or citation. 

397. SMASO has asked the Executive to consider other possible names.  The Executive has 
done so, but does not agree that any other name better conveys an appropriate sense of historical 
continuity and modern function. 

398. In particular, the Executive has considered and rejected: 

• Court officer: there are many forms of court officer and is important that the new 
profession has a distinctive identity, 

• Judicial officer: court messengers are not judges and this name is likely to increase rather 
than reduce uncertainty about their functions, and 

• Citation and diligence officer: conveys little or no sense of what the profession does to 
the lay person who will not be familiar with these technical terms. 
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A new public body 

399. The Executive considered retaining the present appointment, regulation and disciplinary 
structures.  It decided however that administrative improvements, though possible, would not 
have necessarily raised the profile of the court officer profession and addressed the often 
unfounded criticism of the profession.  

400. Not having a new public body to underpin arrangements could be seen as discouraging 
the necessary independence and accountability. The connection with the courts uses resources 
best deployed elsewhere, and would have meant retaining ties to old and outdated traditions that 
are at odds with the more modern ethos of service the Executive wishes to promote.  The 
opportunity to undertake wider public education would have been lost, as that function is not one 
for the courts or indeed private persons in the professions. 

PART 4: LAND ATTACHMENT AND RESIDUAL ATTACHMENT  

CHAPTER 1: ABOLITION OF ADJUDICATION FOR DEBT  

Aims 

401. To repeal the old and ineffective diligence of adjudication (modernisation theme). 

Policy objectives 

Background 

402. The diligence of adjudication was developed both in pre-Union Acts of the Scottish 
Parliament and by the common law.  There are 3 types of adjudication in respect of debt: 

• adjudication for debt,  
• adjudication in security, and 
• adjudication on a debitum fundi. 

403. All forms of adjudication are either uncommon or obsolete, although adjudication for 
debt was at least developed to meet key needs in any fully developed system of court 
enforcement: 

• a diligence against land and buildings, and 
• a residual diligence available as a last resort for creditors. 

Adjudication for debt 

404. Adjudication for debt was introduced by the Adjudications Act 167231.  It gives the 
creditor a security over ‘adjudged’ property, usually but not always land belonging to the debtor.  
The other main example is thought to be intellectual property.  The security can be converted by 
a second court decree into a right of ownership after a defined period. This is the reason that the 
abolition of adjudication and the creation of the new diligences of land attachment and residual 

                                                 
31 Acts of the Parliament of Scotland, 1672 c.45. 
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attachment are dealt with as the three Chapters of Part 4 of the Bill. Land attachment and 
residual attachment are together intended to be a full replacement for adjudication. 

405. A decree or document of debt doesn’t authorise adjudication.  A creditor with an 
outstanding debt needs to raise an action in the Court of Session specifying the property to be 
adjudged.  If decree is granted the creditor will normally get a real right in security (good against 
the world) by registering the decree in the property registers.   

406. The adjudication then enables the creditor to remove the owner, grant leases, or if the 
land is let seize the rents through the separate diligence of ‘maills and duties’.  The security does 
not, however, entitle the creditor to sell the property.  

407. If the debt is paid, either directly or (say) by attaching the rents under a lease, then the 
security is discharged.  If after ten years (a period known as 'the legal') any of the debt is 
outstanding then creditor may go back to the Court of Session with a second action (or third, if 
maills and duties has been used) for a declarator of expiry of the legal.  If granted the creditor 
becomes the owner of the property (foreclosure) and can then sell the property without having to 
account for any surplus. 

Adjudication in security 

408. Adjudication in security is like adjudication for debt, but the action is raised seeking a 
security not for a due debt but for a future or contingent debt that will or may become due.  It is, 
broadly speaking, the diligence on the dependence that has developed from adjudication for debt.  
The Executive considers that it is more helpful to discuss policy considerations in this Part of the 
Memorandum rather than in the discussion on diligence on the dependence in Part 6 below. 

Adjudication on a debitum fundi 
409. Adjudication on a debitum fundi32, or ‘real adjudication’, is a diligence against land and 
buildings where the creditor’s debt secured upon that land. The typical examples are feu duty 
and debts secured by a heritable security such as a standard security (mortgage).  

410. This diligence is now obsolete since creditors always have a better means available of 
enforcement such as calling up the security.  Where (say) a feudal superior wished to take action 
before abolition of the feudal system they would have ‘irritated’ (cancelled) the feu.  

Objective 

411. To ensure that all forms of adjudication used to secure or enforce debt are repealed, either 
in this Part or elsewhere in the Bill. 

Consultation 

412. The Scottish Law Commission sought views on whether to retain or reform adjudication 
in their 1978 discussion paper Adjudication for Debt and Related Matters, (SLC DP No 78), 
                                                 
32 That is a debt already legally secured on particular land or buildings. 
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(1987) and their 1999 discussion paper Diligence against Land, (SLC DP No 107).  There was 
universal agreement that the diligence of adjudication for debt should be abolished. 

413. Most respondents assumed that adjudication would be replaced land attachment and 
residual attachment.  Some respondents were concerned that a more effective form of 
‘adjudication’ would be unduly harsh on debtors.  These issues are considered in the discussion 
in Chapters 2 and 3 of this Part of the Memorandum. 

414. In their 2001 Report on Diligence [SLC No. 183] (“the 2001 Report”) the Commission 
therefore recommended that: 

• The diligence of adjudication should be abolished, and 
• The Register of Inhibitions and Adjudications should be re-named the 
• Register of Inhibitions. 

415. In the ECOS consultation the Executive stated that it intended to implement the 
Commission’s recommendations, and invited comments on the proposed reform.  The responses 
were generally in accord with those made to the Commission.  General support for abolition, but 
some reservations about what if anything should replace adjudication. 

416. In the Bill consultation the Executive confirmed that it intended to proceed with the 
abolition of adjudication, and that the necessary provision would be made in the Bill. 

Policy discussion 

Defects in adjudication 

417. The Executive considers that all forms of adjudication used for recovery or security of 
debt are part of an old and clumsy diligence.  Adjudication is unjust in different ways to both 
creditors and debtors. In particular: 

• in general the law on adjudications is old, obscure and unfair, 
• the creditor has to wait 10 years before land can be sold to pay the debt, 
• the debtor and his family can be forced out of their home immediately, 
• the full procedure involves two complex and expensive Court of Session actions, 
• a separate action is needed before any rent due to the debtor is paid to the creditor, 
• on foreclosure after 10 years the creditor has no clear duty to account to the debtor for the 

value of the property, and the debt is not reduced by that value, and 
• a large estate can in principle be adjudged for a small debt. 

Proposal 

418. The Executive intends to abolish all forms of adjudication for payment or security of 
debt, either in this Part or in Part 6 where the Bill reforms diligence on the dependence.  Given 
that, the present Register of Inhibitions and Adjudications should be renamed as the Register of 
Inhibitions. 
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Alternative approach 

419. The Executive did not consider it necessary to fully consider any alternative to abolishing 
adjudication, such as retaining and reforming the diligence.  In one sense, land attachment and 
residual attachment taken together are a reformed type of adjudication. 

CHAPTER 2: LAND ATTACHMENT AND SALE 

Aim 

420. To ensure that an effective diligence can be used against land, making it harder for ‘won’t 
pays’ to avoid their debts (removing barriers to business theme). 

Policy objectives 

421. Adjudication for debt is the diligence, or more exactly court procedure, currently used to 
attach title to or over land and buildings registered in the Register of Sasines or the Land 
Register for Scotland (“the property registers”).  It is intended that adjudication for debt will be 
abolished. 

422. The law should provide a remedy for creditors to use against all forms of property.  The 
Bill will introduce a new diligence of land attachment with the objective that a real right in land 
held by the debtor can be realised to pay debt. 

Consultation and responses 

423. The Scottish Law Commission carried through an intensive programme of research, 
analysis and consultation before recommending the creation of a new diligence of land 
attachment.  Four discussion papers on this and related issues were published, namely: 

• Adjudication for debt and Related Matters (SLC DP 78) (1987),  
• Equalisation of Diligences (SLC DP 79) (1987), 
•  Diligence Against Land (SLC DP 107) (1989), and 
• Attachment Orders and Money Attachment (SLC DP 108) (1998). 

424. The Commission recommended in the 2001 Report33 three linked reforms that build on 
the academic and public responses to their work in the four discussion papers.  They are: 

• Abolition of adjudication for debt, 
• A new diligence of land attachment and sale (or land attachment for short), and  
• A new diligence of attachment orders (now known as residual attachment). 

425. The Commission recommended in the 2001 Report that land attachment should attach the 
debtor’s home.  It did not however recommend that land attachment should, or should not, 
enable sale of a home for payment of debt.  It noted that this particular issue raised the strongest 
concerns amongst those who responded to the discussion papers.  It took the view that providing 

                                                 
33 Report on Diligence (SLC 183) (2001) 
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a power of sale for homes was not a technical issue for the Commission, but rather a policy issue 
for the Executive. 

426. In the ECOS consultation the Executive stated that it intended to introduce a new 
diligence of land attachment.  Consultees offered general support, qualified by concerns that the 
intended diligence would have an unduly adverse impact on debtors if homes could be either 
attached or sold.  Such comments generally echoed the concerns expressed to the Commission. 

427. The draft Bill which was subject to consultation included a Land Attachment Part which 
provided for the attachment and sale of all land and buildings including the debtor’s home.  The 
provision in this part of the final Bill builds on that draft and takes into account technical 
comments by a property law expert appointed by the Executive, and issues discussed at meetings 
with stakeholders such as Shelter and Citizens Advice Scotland.  In particular, the Bill as 
introduced extends the range of debtor protections available when an attached home is at risk of 
sale. 

Policy discussion 

Overview 

428. The Scottish Executive considers that the new diligence of land attachment should be 
used in execution of a debt constituted by decree or document of debt.  For that reason the 
diligence should only be competent if the debtor has been: 

• Charged, and failed, to pay the sum due, and 
• Provided with a copy of the Debt Advice and Information Package. 

429. The new diligence should work along the same general lines as other diligences.  There 
should be therefore be: 

• A qualifying decree or equivalent, 
• An attachment stage, and 
• A sale or realisation stage. 

430. A creditor will need a decree or equivalent in order to use land attachment.  In particular, 
land attachment should not be available on the dependence of a court action.  Inhibition on the 
dependence will restrict the right of the debtor to dispose of land or buildings, but inhibition has 
a limited effect on all land and buildings belonging to the debtor and should not therefore be seen 
as a form of ‘interim’ land attachment.  

431. The diligence should attach a specific real right either owned outright or in common in 
land and buildings, such as ownership of a factory or a long lease over a shop.  A real right is 
good against the world, in contrast to a personal right which is only good against a particular 
individual.  At the attachment stage creditors should themselves acquire a real right in security 
for the debt owing by the debtor over the particular property specified in the notice.  

432. Attachment should not need to be followed by sale.  The creditor has a real right, and 
therefore will need to be paid when the property is sold or disposed of as otherwise the diligence 
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could be enforced against the new owner.  If the property is not sold or disposed of then the 
creditor will have a preference over unsecured creditors in any competition for payment such as 
takes place in a sequestration.  

433. A reasonable time should elapse before attachment is followed by sale, if that is the case.  
Further, the creditor should not be able to sell the attached land without first obtaining authority 
to do so from a sheriff.  In this way debtors will have a chance to pay the debt, or to give 
themselves breathing space by stopping the diligence by (say) entering into debt payment 
programmes under the Debt Arrangement Scheme.  

434. An application for authority to sell should not be made until at least six months from the 
date of registration of the attachment notice. In deciding whether to agree a sale the sheriff would 
have to be satisfied that the attachment was competent, and to consider how far a sale is in the 
interests of the debtor and connected persons. 

435. Arrangements for the sale of attached property would be made by an independent person 
appointed by the sheriff.  This ‘appointed person’ should be someone of professional standing 
such as a solicitor or a surveyor.  The debtor would, of course, have to leave the property.  If the 
property proved difficult or impossible to sell or realize then the court should be able to order 
‘foreclosure’, that is the debtors interest will be transferred to the creditor in satisfaction of the 
sum secured by the attachment. 

436. The Executive considers that this two-stage model of land attachment is a proportionate 
balancing of the interests of debtors and creditors. The first stage gives the creditor a security 
over the debtor's land, but the debtor is still able to use and occupy the land. The second stage 
raises the risk that the property will be lost, and will impact on the debtor.  It should not go ahead 
unless the court is satisfied that the debtor's interests have been considered.  

A diligence against land 

437. Adjudication for debt is the existing diligence against land.  The Scottish Executive 
considers that it should be abolished for the reasons discussed above for Chapter 1 of Part 3 of 
the Bill.  It does not, however, follow that adjudication should be replaced by a new diligence 
against land. 

438. There are eight concerns put by respondents to the Commission and the Executive about 
the introduction of a diligence against land are that: 

• It would be used more leading to an increase in homelessness and to higher social costs 
falling on the public purse, 

• It would have a harsh effect on any debtor made homeless by eviction and sale, possibly 
to pay a relatively small debt,  

• The cost of a compulsory sale would be relatively high, and may increase the debt unduly 
without much benefit to the creditor,  

• Creditors have in inhibition a diligence against land, and can also sequestrate, and don’t 
need a new diligence,  
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• Using the diligence might encourage competing creditors to sequestrate or liquidate the 
debtor, 

• Creditors would threaten, perhaps in an untruthful or excessive way, to sell homes and 
businesses, 

• Using the diligence might prejudice buyers if the creditor can overturn a binding contract 
for sale, and 

• It would turn unsecured debt into secured debt without affecting the interest rate paid. 

439. The Executive has considered each of these concerns, in order to assess whether any of 
them is a compelling argument against having a diligence against land. 

Homelessness and other harsh effects 

440. The Executive fully expects that a new diligence against land will be used more often 
than the existing diligence.  There would be little point in introducing land attachment if it were 
not used more frequently than adjudication, as the reformed diligence would then be as difficult 
to use as the one it replaced.  

441. Many of those opposed to a new diligence against land argue that the expected greater 
use of land attachment will increase homelessness. The Executive takes this concern very 
seriously. It is therefore important to keep in mind that any arguments concerning homelessness 
are not arguments against a new diligence as such. There is no risk of homelessness where the 
land to be attached is used for commercial purposes, or a dwellinghouse is a holiday home.  

442. Furthermore, the intended new diligence has an attachment stage and a sale stage. 
Allowing dwellinghouses to be subject to the attachment stage would have the effect that a new 
security could be created over a home. By itself a security does not deprive the debtor of the 
right to continue to live in their home. The security does however protect the interest of the 
unpaid creditor. 

443. The risk of homelessness therefore only arises when the creditor applies to sell attached 
land. It is in the view of the Executive likely that those who use homelessness as a general 
argument against a new diligence against land are concerned that it would be:  

• Too easy to sell the a debtor’s family home, or  
• That it would be too difficult to define the type of dwellings which should have special 

treatment at the sale stage. 

444. However, the Executive does not accept either view.  It is possible in principle to strike 
the right balance between creditor remedy and debtor protection.  There are well established 
procedures in Scots law that enable the courts to balance the competing interests of creditor and 
debtor where a home is at risk of sale.  The Mortgage Rights (Scotland) Act 200134 is a useful 
example as standard securities can secure loans over all types of land, but the special protections 
against eviction under that Act are only available for dwellinghouses. 

                                                 
34 2001 asp 11. 
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445. The Executive does not therefore accept that having a more effective diligence 
necessarily results in use of that diligence being harsh for debtors or increasing social problems. 
What is important is that the effectiveness of the diligence is balanced by the robustness of the 
protections against harsh or excessive use. A proper concern about the impact of land attachment 
on homelessness is not therefore a good argument for having no diligence at all. 

Excessive costs 

446. It is the case that realising a security against land will have higher costs than most other 
diligences, due to the need to pay (say) a solicitor to convey land on sale.  It is also the case that 
those higher costs will be added to the debt.  However, the costs are only significantly higher at 
the sale stage and a property can only be sold once.  The Executive considers therefore that this 
concern can be resolved by providing that a sale will only be possible where it is likely that the 
debt will be reduced. 

Other suitable alternatives: inhibition and sequestration 

447. It is the case that an unsecured creditor can inhibit or (in most cases) sequestrate for a 
debt.  It also does not follow that there is no technical or conceptual need for a free standing 
diligence against land.  In particular it is important to appreciate that inhibition, offered by some 
as a ‘softer’ alternative to land attachment, is not by itself an effective diligence against land.  It 
is also right in principle that there should be a diligence for all kinds of property including land.   

448. Inhibition is a freeze diligence.  It is a personal bar against dealing with land and to the 
prejudice of the creditor.  If the debtor breaches the inhibition by (say) a sale then all the creditor 
can do is to ask the court to reduce (cancel) the conveyance, and even then only for the purpose 
of adjudicating for the debt.  The reduction itself does not give the creditor any right to the land.  
If land attachment doesn’t replace adjudication as a diligence against land then inhibition would 
be worthless, as it would have no teeth.   

449. It is important in considering the need for a diligence against land to appreciate the 
different roles of the diligence and insolvency processes.  Diligence is concerned with a dispute 
between two parties, a creditor and a debtor.  Diligence gives a creditor a range of tools for 
attaching a debtor's assets, with a view to sale or other realisation to pay off the debt. The debtor 
may be a ‘won’t pay’, ‘could pay’, or ‘can’t pay’. 

450. The starting point in an insolvency is that a debtor is a ‘can’t pay’.  Sequestration (say) is 
not about payment of debt to one creditor, but about dividing up what assets there are so that all 
creditors a fair share of the (usually small) pot.  The purpose of a legal process against land is to 
enforce a debt where the debtor is not insolvent.  Liquidation (say) does not therefore sit 
alongside diligence, but replaces it for the benefit of all of the creditors of a particular debtor.  

451. The Executive therefore considers that insolvency should neither be seen nor used as a 
diligence against land.  Neither the ‘won’t pay’ nor the ‘could pay’ debtor should be sequestrated 
because there is no alternative to bankruptcy.  The ‘won’t pay’ debtor should be taken to accept 
the risk of losing land, even if that land is their home.  The ‘could pay’ debtor on the other hand 
should not be forced into sequestration, and while they may need some protection from eviction 
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if the land is their home that itself is not an argument against the creditor having security for the 
debt. 

Perverse incentive to sequestrate or liquidate 

452. It has been said that if any new diligence against land is (unlike adjudication) used 
frequently then other creditors are at risk of a major asset being put beyond their reach. 
Widespread use of land attachment might therefore induce non-attaching creditors to sequestrate 
or liquidate a debtor, thereby unduly increasing the number of insolvencies.  Indeed, there is a 
further incentive to make the debtor insolvent as the Executive considers that a land attachment 
within six months of (say) a sequestration would be ineffectual against the trustee in 
sequestration.  

453. It is therefore helpful to keep in mind that a creditor who sought to make a debtor 
insolvent in these circumstances would in fact be behaving rationally.  Widespread use of 
diligence against one debtor, whether land attachment or anything else, is likely to mean that the 
debtor in question is a ‘can’t pay’.  It that is the case then insolvency is the way for all creditors 
to get a fair share of the pot.  Indeed, that is the reason that the Executive considers that a 
sequestration should over-rule a land attachment. 

454. It should also be kept in mind that, on the other hand, there will be cases where having 
land attachment in the ‘tool kit’ will help avoid the harsh effects of (say) sequestration. If there is 
no diligence against land then the only way for an unsecured creditor to force a sale of land to 
satisfy debt is through insolvency.  

455. The Executive therefore considers that no case has been made out that land attachment 
will increase insolvencies, and that having a diligence against land will if anything decrease the 
risk of bankruptcy.  As one experienced lawyer observed on consultation: 

“I agree that there is a considerable need for a method of enforcing debt against [land]. With 
very little thought I can bring to mind a number of sequestrations in which the sole purpose 
of the exercise was to allow the sale of [land] owned by the debtor or debtor company.  It 
seems inappropriate that such a radical step should take place for such a limited purpose.  In 
addition why should a creditor be required to take steps which bring in other creditors purely 
to seize a particular asset?” 

Excessive threats by creditors 

456. Most people pay their way, and never fall into problem debt.  Most creditors behave 
responsibly and have a balanced approach to debt recovery. The Executive accepts even so that 
some creditors will lie about or exaggerate the effect of non-payment, and that the risk of 
homelessness is particularly emotive for debtors.   

457. The risk of excessive or coercive threats of homelessness is not limited to diligence 
against land, as similar behavior is associated with (say) threats to bankrupt a debtor.  The 
Executive considers that this risk is not unique to land attachment, and that it is not therefore a 
good argument against a new diligence.  What is important is that the debtor has access to good 
and reliable information about the risk of non-payment.   
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458. Indeed, better information about enforcement is one of the main themes of reform in the 
Bill.  It is intended therefore that the Debt Advice and Information Package will have to be 
provided to the debtor before a land attachment is competent.  The DAIP will explain the effect 
of all the intended new diligences including land attachment, and will tell the debtor where they 
can to get free local money advice. 

459. It is also helpful to keep in mind that a license from the UK Office of Fair Trading is 
needed to provide or collect consumer debt.  Excessive or untrue threats by licensees are likely to 
be a breach of license, and can therefore be investigated by trading standards officers or indeed 
the OFT.  A money adviser can assist with this, and indeed the other remedies available under 
UK legislation such a time order (a diligence stopper) under the Consumer Credit Act 197435. 

Risk to binding contracts 

460. Another concern about a diligence against land is that land which is the object of a 
contract for sale to a third party could be attached. The effect of that would be that the land 
attachment would over-rule the right of the buyer. This concern, like the concern about 
homelessness, has force.  Even so, the Executive does not regard it as a good ground for having 
no diligence against land. It regards it as a technical problem with a technical solution. 

461. A land attachment would be a new risk, but not a new kind of risk. It is already the case 
that the selling debtor could have fraudulently sold the land to more than one buyer, or granted a 
new mortgage over it, or indeed have gone bankrupt.  Intending buyers protect themselves 
against existing risks by searching various public registers.  These include the Property 
Registers, the Personals Register, and the Register of Insolvencies. 

462. The Executive considers that land attachment should be registered in the Property 
Registers, and that there should be a minimum six month delay before any sale is possible.  The 
buyer will have a general protection as a search will show any land attachment registered in the 
past 6 months, which will make it possible for the buyer either to pull out of the purchase or to 
make an arrangement with the attaching creditor.  The buyer should also be able to ask any 
court36 that may order a sale for a chance to complete a purchase by paying the agreed price to 
the creditor. 

463. Any search is historic, that is to say it is a record of entries at a particular time.  There 
will be a risk that a search will not show a very new land attachment even if it is delivered 
minutes before the price is paid.  Again this is not a new kind of risk, as the same is true for (say) 
registration of another title if the land has been sold to more than one buyer.  Solicitors therefore 
give a personal guarantee37 that the land will be registered in the buyer’s name if the title is 
registered in the Property registers within a short period. 

464. This guarantee is in principle capable of covering land attachment.  The Executive 
considers that the law should provide some protection where buyers and sellers use good 
practice, and are not at fault.  A land attachment should therefore be effective 28 days after it is 

                                                 
35 1974 c.39. 
36 By lodging a document known as a ‘caveat’ with the court in question. 
37 Backed by insurance cover arranged by the legal profession. 
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registered in the Property Registers (and will be revealed in a search).  There will therefore be a 
gap between registration and effect in which pending sales can be completed. 

Securing unsecured debt 

465. In most cases creditors charge more for an unsecured loan. This is in part because they 
are taking a higher risk that the loan will not be repaid, and compensates them for the greater 
exposure to loss over the whole of their loans ‘book’.  It has therefore been said that it is unfair 
that creditors can use a diligence against land to get both a ‘high’ interest rate and a ‘low’ risk of 
non-payment.   

466. The Executive is not persuaded that this is a good argument against reform, for three 
reasons.  First, interest rates are set in a highly competitive credit market.  There is no simple (or 
single) mechanistic relationship between security offered and interest rates.    

467. Second, interest rates are often only the most visible part of the price paid for credit.  In 
many cases charges and other contracted payments contribute greatly to the cost. 

468. Third, there is no simple relationship between the security (attachment) and payment. 
Diligence is used when a debt is outstanding.  The creditor, in particular, has not chosen non-
payment no matter what the interest rate is.  The creditor must still run the risks that: 

• There is no free value (equity) in the land, 
• The debtor is sequestrated or liquidated, or goes into some other form of insolvency, or 
• A sale is refused. 

A new diligence of land attachment 

469. The Executive is therefore satisfied that there is no compelling argument against having a 
diligence for land.  In contrast, there are three compelling arguments in favour of the proposed 
diligence of land attachment:  

• universal attachability, 
• simplification and rationalisation of the law, and 
• having the proper balance between diligence and sequestration. 

Universal attachability 

470. The Executive considers that the main, indeed convincing, argument for land attachment 
is the principle of universal attachability. The general principle of universal attachability has 
wide recognition both in Scotland and in an international context. For example, the Royal 
Commission on Legal Services in Scotland maintained that38: 

“Where the debtor has some resources at his disposal it is obviously important that our 
system of justice provides a reasonably efficient means for the creditor to gain possession of 
whatever proportion of them is needed to extinguish the debt.” 

                                                 
38 Report of the Royal Commission on Legal Services in Scotland (1980) Cmnd 7846, also known as the Hughes 
Report. 
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471. Land is a resource, and an important and valuable resource at that.  It should therefore be 
subject to an effective process for recovery of debts owed to a creditor. 

472. The principle of universal attachability does not of course mean that no property can ever 
be exempt from diligence.  The concerns about a new diligence against land have been 
considered above, and in the Executive’s view most of these arguments are about what should be 
exempted rather than the general principle that attachment is competent. 

473. In particular, the concerns spring mainly from an understandable desire to protect debtors 
from the distress of attachment or the hardship that may follow sale of or foreclosure on a family 
home.  As discussed above these concerns are not a good argument against a diligence as such. It 
is also important to keep in mind that a debtor liable to enforcement of any kind is, sadly, already 
at risk of unavoidable hardship and distress. 

474. The Executive considers that land attachment should strike the right balance between 
effective recovery for creditors and effective protection for debtors against undue hardship.  As a 
starting point, land attachment as a diligence will be linked to significant debtor protections not 
in the Bill such as the three existing ‘diligence stoppers’ including the Debt Arrangement 
Scheme for people with multiple debts.   

475. The Executive intends that the Bill will then go further and introduce robust debtor 
protections specific to the diligence: 

• The sum secured must be at least £150039, 
• Attached land cannot be sold unless a sale is likely to reduce the amount of the debt, 
• The sheriff can refuse or delay warrant of sale if a sale would be unduly harsh, 
• Costs can only be recovered by the diligence and will not therefore add to the general 

amount of debt, and 
• If the land is a home, the sheriff must consider the family circumstances including their 

ability to find somewhere else to live. 

Simple and rational 

476. There should be a diligence against land, and the existing process of adjudication is 
lengthy and complex and of unclear effect.  Reform of adjudication was therefore strongly 
supported in consultation.  A new statutory diligence of land attachment will set out a simple and 
rational process that will bring much needed clarity to this challenging area of law and policy. 

Sequestration and diligence 

477. The links between diligence and sequestration are considered above in the discussion 
about creating a new diligence against land.  This is however a very important issue, and 
therefore worth recapping here as a key argument in favour of the proposed diligence of land 
attachment. 

                                                 
39 The sum secured is not the same as the original debt, whatever that is, as it includes qualifying interest and costs. 
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478. In sequestration the "whole estate" of the debtor vests in the trustee in sequestration for 
the benefit of the creditors. Insolvency is not designed to enforce debt, and will usually produce 
a poor return for the individual creditor. However, a poor return is better than no return.  If land 
is subject to sequestration or liquidation, but not to any diligence, then the effect would be that a 
creditor has no option but to use an inappropriate and expensive insolvency process to ‘enforce’ 
the debt on the debtor's land.  

Effect of land attachment 

Nature of land attachment 

479. To be effective, a land attachment should be good against the world including of course 
the other creditors of a debtor. As discussed above it should be a ‘real’ as opposed to a personal 
right.  

480. In most cases a real right is created when the interest in question is registered in an open 
public register. This is the case for land where real rights must be recorded in the property 
registers.  A land attachment should therefore be registered in the appropriate property register. 

481. The question then is what kind of real right land attachment should be.  The classic real 
right is outright ownership of land, but there are other lesser or subordinate real rights.  The two 
most important examples are registered (or ‘long’) leases and standard securities (mortgages).  
Land attachment is not ownership and so should therefore be a new form of subordinate real 
right. 

482. Land attachment is different from other forms of real right in that it doesn’t stand by 
itself.  It will rather attach existing real rights in land belonging to the debtor.  The question then 
becomes what kind of real rights should be capable of attachment.  This is a question of some 
importance for the attaching creditor as even subordinate real rights belonging to the debtor may 
be of considerable value.  A lease or a standard security represents an income stream for the 
‘creditor’ debtor. 

483. There are generally considered to be 5 subordinate real rights.  They are: 

• Registered leases, 
• Heritable securities, 
• Servitudes, 
• Real burdens, and 
• Proper liferents. 

484. Three of these subordinate rights are not capable of being held separately from the land to 
which they relate.  As servitudes, burdens and liferents can’t be sold or transferred they shouldn’t 
be subject to attachment given that it would only have a nuisance value.  

485. A right in a lease although subordinate can be very similar in effect to outright 
ownership.  Indeed the tenant’s interest in a lease can be sold, sometimes for a substantial 
premium.   The landlord’s interest of course flows from the underlying real right of ownership.  
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The Executive considers that as lease interests can be sold or realised they should be capable of 
attachment. 

486. Only certain kinds of leases are registered.  In particular: 

• Leases can only be registered if they are for 20 years or longer40, and 
• Residential leases must be for up to 20 years41 and no longer and therefore can’t be 

registered. 

487. All long leases created since 1974 are therefore for commercial purposes of one kind or 
another. There are however still some older long residential leases which are registered and will 
therefore be liable to attachment.  Applications for sale or realisation of such leases should be 
covered by the provisions on the sale of homes where appropriate. 

488. Heritable securities, almost invariably standard securities, are held separately.  They are 
amenable to attachment. The Executive has therefore considered whether they should be 
attached, but has decided against that for the important practical reason that, unlike leases, there 
is no ordinary market for the creditor’s interest in the security.  Where securities are traded it 
tends to be done commercially and on a large scale42. 

Registration of land attachment 

489. A land attachment should not be effective on the day that it is registered in the property 
registers, to avoid cutting across conveyancing transactions for the reasons discussed above.  The 
Executive considers that a Notice of Land Attachment should be registered, and then intimated to 
the debtor within 28 days after the date of registration.  Provided this is done the land attachment 
will created at the start of the 29th day registration. 

490. The ‘waiting’ period should be whatever is reasonably needed to allow a binding sale to 
be completed.  At the time of the Bill consultation the Executive thought that 14 days was a 
reasonable period given then current practice.  Since then completion (or ‘settlement’) of sales 
has taken longer because of changes in stamp duty procedure.  The Executive now considers a 28 
day waiting period to be reasonable. 

491. The waiting period is intended to protect people acting in good faith.  It should not allow 
debtors to avoid the attachment by selling land, or entering into a binding contract for sale (or 
‘missives’43).  Land attachment should have limited effect in the ‘waiting’ period, and this can be 
achieved in two ways: 

• By making the attachment the equivalent of an inhibition on registration, so that a sale in 
the waiting period can then be overturned, and 

                                                 
40 See section 18 of and paragraph 1 of Schedule 6 to the Land Tenure Reform (S) Act 1974 c.38. 
41 See section 8 of the said 1974 Act. 
42 For example, through ‘securitisation’ where (say) a Bank putting together a bundle of assets backed by heritable 
securities and selling the debt, in effect the income stream, to investors.  The investors get a security over the assets 
through (say) a floating charge. 
43 ‘Missives’, because the contract is agreed by solicitors exchanging as many letters as are needed to set out the 
details of the agreement.  
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• By providing that leases in the waiting period can be overturned. 

Ranking of land attachment 

492. A creditor should not be able to use land attachment to jump ahead of other creditors who 
were there first.  The order or ranking in which debts are paid should be preserved.  Equally, a 
land attachment will be a real right in security and any creditors who come later should not be 
able to jump ahead of the attaching creditor. 

493. This is most likely to be an issue for existing mortgages.  The Bill should therefore allow 
for the creditor to be able to serve the Notice of Land Attachment on an existing security holder, 
such as a bank or building society.  If this is done then (say) the Bank will only have a claim to 
their existing debt.  If the land is sold that debt will be paid first, and any balance will go to pay 
the debt due to the attaching creditor. 

Land attachment process 

494. Most of this Part of the Bill provides in detail for the process of land attachment and sale 
or foreclosure.  It is intended that the process of land attachment from the debt being established 
to payment on behalf of the debtor will be: 

• Decree or document of debt authorises the diligence, 
• Creditor provides debtor with Debt Advice and Information Package, 
• Court messenger instructed by creditor, 
• Charge to pay served by court messenger, and debt not paid, 
• Notice of land attachment registered in property and personal registers, 
• Land attachment created 28 days after Notice registered, 
• Sale applied for 6 months after Notice registered, 
• Preliminary hearing on sale application, 
• Supporting evidence lodged with court— 

o valuation report, 
o up to date property search, and 
o redemption statement for existing secured loans, 

• Full hearing on sale application, 
• Appointed person markets and sells property, 
• Sale price applied to all applicable debts including attached debt, 
• Appointed person reports to court on sale, and 
• Court audits the report. 

495. Where the land cannot be sold it is intended that the appointed person may ask the court 
to grant decree of foreclosure at a value to be fixed by the court.   The court may order the land 
to be re-valued and offered for sale at auction, but if satisfied that foreclosure is appropriate will 
grant decree to that effect.  The creditor may then register the decree to become the outright 
owner. 

496. The Executive considers that debtors and third parties affected by land attachment should 
be confident that any sale is for the highest possible price.  The court should therefore consider a 
valuation of the land prepared by a chartered surveyor or equivalent appointed by the court 
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before it can approve a sale.  Any sale that is approved should be carried out by a solicitor 
appointed by the court.  The appointed person should be an officer of the court, and therefore 
independent of a person with a direct interest in the price. 

497. The process should protect the debtor from the effects of harsh or excessive diligence, as 
discussed above.  Further protection is needed if the land is the home of the debtor or a 
connected person such as a: 

• Husband or wife, 
• Cohabitee, 
• Civil partner, 
• Same sex partner,  or  
• Former partner looking after a child of the debtor. 

498. In such cases the Executive considers that the court should have regard when deciding 
whether to approve a sale application to: 

• The availability of other accommodation, 
• Any help offered by the creditor, 
• The nature of the debt, and 
• Whether suspending any sale for up to a year will make it easier to pay the debt. 

499. The court should be able to refuse a sale application if on balance it is persuaded that it is 
not appropriate.  The creditor will still have the benefit of the attachment, and can apply again at 
a later date when the balance of convenience may have changed. 

500. Annex D illustrates the main stages of a land attachment leading to sale and foreclosure 
respectively. 

Cessation of land attachment 

501. It is intended that land once attached may be released from the attachment in several 
ways.  They are: 

• The debtor dies after Notice of Land Attachment is registered but before the attachment 
is created, 

• Payment or tender of the sum recoverable (debt, interest, expenses) to the creditor or their 
representatives, 

• The sheriff recalls or restricts a land attachment where satisfied that it is– 
o invalid, 
o executed incompetently or irregularly, 

• an excessive security for the debt. 

Miscellaneous 

502. The Executive considers that the creditors’ expenses in completing the land attachment 
process as shown in Annex D.   
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503. The debtor may make one or more payments towards the sum due during the course of an 
attachment, or the money attached may not be enough to satisfy the debt.  The Executive 
considers therefore that the Bill should provide for the order in which payments to account are 
applied, or ascribed, to the sum due are.  The order should be: 

• Expenses of the attachment, 
• Interest on the debt up to the date of attachment, and 
• The sum due with interest since the date of attachment. 

504. The Executive considers that each land attachment should have a limited life.  If not, 
‘spent’ land attachments that no longer secure any debt will appear in the property registers.  A 
land attachment should therefore last for 5 years and be renewable for further 5 year periods, 
provided that each notice of renewal is registered in the 2 month period leading up to the next 
expiry date. 

Proposal  

505. The Executive intends that there will be a new diligence over land and buildings, to be 
known as land attachment and sale.  It is intended that a qualifying decree or document of debt 
will authorise the attachment of land by court messenger, and following a sale order made by the 
sheriff either payment from the sale proceeds of the sums due to the creditor, or foreclosure of 
the land in favour of the creditor. 

Alternative approaches 

Amount of debt authorising diligence 

506. The Executive considered two issues relating to the amount of debt needed to authorise 
attachment and sale, namely whether there should be: 

• A debt threshold for attachment, and  
• A different debt threshold for sale or realisation. 

Attachment threshold 

507. The Bill does not provide for attachment to be limited to debts of a specified amount.  
This means, for example, that creditors in small claims (currently up to £750) or summary cause 
(currently up to £1500) can attach land to secure payment.  Such a creditor may not be able to 
sell or realise the land if the debt is lower than the sale threshold. 

508. The Executive considered whether land should be subject to attachment but not sale, as in 
general a diligence should not start unless it can be completed.  The Executive decided that in 
this case the apparent anomaly can be justified.  In that respect it is important to keep in mind 
that: 

• A ‘small’ debt may be of great importance to the creditor,  
• All debts large and small should in principle be paid, and 
• Attachment by itself is a valuable security, and will increase the prospect of payment in 

the medium term. 
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Sale threshold 

509. The Bill sets at £1500 the level of debt needed before a sale can be approved.  This is 
intended to protect the debtor against sales for trivial sums, particularly as there is no threshold 
for attachment.  The Executive considered whether this sum strikes the right balance between 
creditor payment and debtor protection. 

510. A sale or realisation under a land attachment is a serious business, particularly if a home 
is involved.  Other things being equal that the serious nature of a sale would justify a higher debt 
threshold.  The Executive considers, however, that other things are not equal.  In particular due 
regard must be had to the debt threshold for sequestration currently set at £1500. 

511. The Executive considers that one of the 3 main arguments in favour of land attachment is 
that it will replace inappropriate sequestrations.  In order for that benefit to be realised there must 
be a link between the attachment and sequestration thresholds.  If is easier to get sequestrate, say 
because the debt threshold is lower, then creditors will have an incentive to opt for insolvency.  
The Executive did separately consider raising the sequestration threshold from £1500, but 
respondents to the Bankruptcy consultation were against that. 

512. The Executive has therefore decided to set the land attachment and sequestration 
thresholds at the same £1500 amount.  However, the Executive recognises that some flexibility is 
desirable here.  It is intended that the sale and sequestration thresholds can be changed by 
regulations, and the position will be reviewed as part of the implementation process. 

Attachment against uninfeft owners 

513. Our starting point for diligence reform is that all forms of property should be realisable 
by creditors enforcing decrees or their equivalents.  The SLC called this the principle of 
universal attachability.  It is a principle rather than a policy, and a judgement must be made as to 
whether a practicable remedy can be developed in the particular circumstances. 

514. The Executive therefore considered whether the right of an uninfeft44 owner of land 
should be attachable.  An uninfeft owner has a personal right to land, if they– 

• Have agreed missives to buy the land from the owner of the real right, or 
• Can get a real right be recording a Notice of Title founded on (say) a bequest in a will. 

515. The uninfeft owner may indeed have paid the price and have a conveyance, but have no 
real right because the deed is not recorded or registered in the appropriate property register. The 
value of uninfeft rights can be significant, and they can be realised by the owner.  For example, a 
purchaser under missives can sell on their personal right without first acquiring a real right by 
registration of a conveyance.  

516. No current diligence can attach the personal right.  It would in principle be possible to 
extend the new diligences of land attachment or residual attachment so that they do attach such 

                                                 
44 The person is not infeft in the land, an old feudal term (although still in use) meaning that the owner has a real 
right good against the world. 
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rights.  The Executive therefore considered whether land attachment should extend to uninfeft 
rights in land in accordance with the principle of universal attachment. 

517. However, the Executive has decided that this conceptual gap is not in fact a significant 
problem that needs to be addressed in the Bill.  In most cases the period in which the debtor has 
an unattachable personal right is small.   Where there is a lengthy period of uninfeft ownership 
the creditor has another remedy. 

518. The typical example of an uninfeft owner is someone with a strong interest in early 
infeftment.  If there is a loan then the solicitor acting for the lender will be personally obliged to 
record the conveyance and standard security.  If there is no loan it is still likely that the purchase 
represents a large share of the buyer’s personal wealth or business capital. 

519. In modern practice the gap between conclusion of missives, when the personal right is 
acquired, and registration of the conveyance should be small.  It may be as little as a week where 
the deed does not need to be stamped, and is rarely more than 28 days.  The right that can be 
attached is therefore short lived, and in any event converted into a real right that will be 
attachable. 

520. There are cases where there will be a longer period of uninfeft ownership extending to 
months or even years. A person living in a property may acquire a right through inheritance, and 
see no reason to go to the expense of completing title.  A housing developer, say, may find it 
advantageous to sell or transfer the personal right through limited companies in a group. 

521. In both the last examples the creditor could, where there is a qualifying debt, make a 
debtor insolvent.  A trustee or liquidator takes the estate tantum et tale and could complete a 
personal right by registration.  This would be an unfortunate outcome for the debtor, but in most 
cases self inflicted. 

522. The Executive also considers that there are practical difficulties in obtaining payment.  In 
broad terms, the creditor will either need to sell the uninfeft right or complete title on behalf of 
the debtor.  If the uninfeft right is sold then someone will need to provide a mid-couple, perhaps 
the court.  It title is to be completed then someone will need to sign a conveyance, perhaps a 
trustee.  Indeed the process begins to look like the available alternative of insolvency. 

523. The Executive has therefore decided not to extend land attachment to cover uninfeft 
ownership of land.  Attachment should therefore only be effective against real rights recorded in 
the property registers. 

Attachment where payment not due 

524. The Bill provides that land attachment is competent to enforce payment of a debt 
constituted by decree or document of debt.  Restricting attachment in this way is as 
recommended by the Commission and has the virtue of simplicity i.e. the monetary value of the 
creditor’s claim is clear.   
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525. However the Executive has decided that, in accordance with the Commission’s 
recommendations, there should be no debt threshold debt for attachment.  The effect of this is 
that the monetary value of the creditor’s claim only needs to be clear at the sale stage.  It would 
in principle be possible for attachment to secure claims that have not been quantified, and indeed 
for the security not to be realised as discussed above.   

526. Examples of enforceable obligations where the debt may not be quantified are an: 

• Order for specific implement of an agreement to deliver machine tools to a factory, 
• Order for delivery of a car subject to a failed hire purchase agreement, or 
• Undertaking in a separation agreement45 on divorce to deliver an endowment insurance 

policy. 

527. A decree for delivery of (say) machine tools may be of high value.  There may also be 
good reasons for delaying delivery for a period of months, say because the tool are being 
manufactured by a specialised company and it would be difficult to source replacements. 

528. In many cases the creditor will seek an alternative order covering the value of the 
obligation. If so, the decree might be for delivery of machine tools within 6 months, failing 
which for payment pay of £100,000.  An order for payment is only issued on default, and as 
drafted the Bill only permits attachment on failure to deliver. 

529. In other cases, an alternative order for payment is not made when decree is granted.  That 
may be an omission, or it may be that the obligation could not be valued at the date of decree.  It 
is not thought that many obligations are incapable of being valued in monetary terms at any time, 
but there will be some. 

530. The Executive considered whether or not attachment should be used to secure decrees ad 
factum praestandum46 or equivalent.  It has decided against doing so at present on the basis that 
this would make land attachment more complex, and therefore harder to understand and to 
operate.  There is also a risk that if the Bill does not set out the right parameters creditors could 
attach for obligations that cannot in fact be valued, giving them an unacceptable hold over 
debtors. 

CHAPTER 3: RESIDUAL ATTACHMENT 

Aims 

531. To ensure that a residual diligence is available to attach assets not subject to any other 
diligence, making it harder for ‘won’t pays’ to avoid their debts (removing barriers to business 
theme) 

                                                 
45 A separation agreement would be a ‘document of debt’ as defined in this Part of the Bill if registered for 
enforcement in the Books of Council and Session, and therefore the equivalent of a decree. 
46 Literally, ‘for the performance of an act’.  Conventionally that would be an act other than payment of money 
although the distinction can be a fine one. 
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Policy objectives 

532. Adjudication for debt is the diligence, or more exactly court procedure, that can currently 
be used to attach adjudgeable assets that are not registered in the Property Registers.  As 
discussed above, it is intended that adjudication for debt will be abolished. 

533. The law should provide a remedy for creditors to use against all forms of property.   It is 
therefore intended to introduce in the Bill a new diligence of residual attachment with the 
objective that creditors can seek to attach and realise assets not subject to any other diligence, 
such as: 

• Intellectual property rights (copyright etc.), 
• Some timeshare rights, 
• Liferents47, 
• Interests in trusts, 
• Annuities, and 
• Leases that can’t be registered (short leases). 

Consultation 

534. As discussed in paragraphs above for land attachment, the Scottish Law Commission 
carried through an intensive programme of research, analysis and consultation.   In the 1998 
discussion paper Attachment Orders and Money Attachment (SLC DP 108) sought views on the 
three options: 

• No residual diligence, 
• Adjudication as a residual diligence alongside land attachment, and 

• A new residual diligence replacing adjudication. 

535. All those who responded to the discussion paper were in favour of the last option: a new 
residual diligence. Respondents were of the view that any such diligence should only be used in 
execution of debts due under a decree or document of debt. 

536. The Commission thereafter recommended in the 2001 Report48 that there should be a new 
residual diligence known as an ‘attachment order’. 

537. In the ECOS consultation the Executive stated that it intended to introduce the new 
diligence of attachment order49.  Consultees offered general support for the proposal, with only 
one respondent not in favour of reform.  Other respondents requested more information on what 
reform would entail. 

                                                 
47 In a liferent, the beneficiary enjoys the use of or income from property during life after which it ‘reverts’ to the 
true owner. 
48 Report on Diligence (SLC 183) (2001) paragraphs 4.1 onwards. 
49 See the discussion in the ECOS consultation at pages 132 onwards. 
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538. In the Bill consultation the Executive provided more information on the proposed new 
diligence50, and confirmed that the diligence of attachment order would be included in the Bill 
when introduced.  No further comments were received. 

Policy discussion 

Overview 

539. The Executive considers that a new residual diligence should be used in execution of a 
debt constituted by decree or document of debt.  For that reason an application to use the 
diligence should only be competent if the debtor has been: 

• Charged to pay the sum due and has failed to do so, and 
• Provided with a copy of the Debt Advice and Information Package. 

540. The Executive considers that the proposed name of ‘attachment order’ risks confusion 
with the other several other types of attachment that are available or are planned.  It also does not 
convey any sense of what the diligence does, in contrast (say) to money attachment.  It is 
therefore proposed that new diligence should be known as residual attachment for delivery of 
(say) machine tools may be of high value.  There may also be good reasons for delaying delivery 
for a period of months, say because the tool are being manufactured by a specialised company 
and it would be difficult to source replacements.  

541. Residual attachment should work along the same general lines as other diligences.  There 
should be:  

• A qualifying decree or equivalent, 
• An attachment stage, and 
• A sale or realisation stage. 

Residual attachment should not be available on the dependence of a court action. 

542. The diligence should be capable of attaching any property capable of being transferred, 
and not exempt from any other diligence for policy reasons.  Some kinds of property cannot be 
transferred under any circumstances and should not be attached, for example:  

• Transferring copyright in private correspondence, which is thought to infringe the right to 
privacy under Article 8 of the ECHR, or 

• The moral right to be identified as the author of a work under EC and UK51 copyright 
legislation. 

543. The Executive considers that there are reasons for exempting from residual attachment 
some kinds of property that could be transferred and therefore attached and are not exempt from 
any other diligence. They are: 

• Residential short leases where the property is the debtor’s home, and 
• Crofting tenancies. 

                                                 
50 See the discussion in the Bill consultation at pages 68 to 73. 
51 Copyright, Designs and Patents Act 1988, c.48. 
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544. Attachment should not be automatic.  A court should be satisfied that:  

• no other diligence is available, 
• the property in question is capable of being transferred, and 
• the debt can be reduced: that is, it is practicable to realise value from the attached 

property. 

545. The attachment once executed should be capable of being a security over the property, 
and will bar the debtor from making any voluntary disposal whether or not there is a security. 

546. The nature of the property attached may vary widely.  An asset may have a limited 
lifespan, for example a fixed term license to use copyright material.  The creditor should not 
therefore have to wait before realising the attached asset.  An application for authority to realise 
or sell the attached property should therefore be competent at any time after the attachment. 

547. Authority to realise or sell the property should not be automatic.  A general power for the 
court to refuse or postpone satisfaction of the debt from the attached property would be an 
effective debtor protection.  The court should also be satisfied on the same issues that are set out 
at paragraph 542 above. 

548. In the same way as for land attachment, the court should have a valuation of any property 
to be realised or sold.  Third parties with an interest should be heard.  If the property is to be sold 
on the open market then the arrangements for the sale should be made by an independent person 
appointed by the sheriff.  This ‘appointed person’ should be someone of professional standing 
such as a solicitor or a surveyor.   

549. The Executive considers that this two-stage model of residual attachment is a 
proportionate balancing of the interests of debtors and creditors. In that respect the arguments in 
favour of this model are essentially the same as they are for land attachment. 

A residual diligence 

550. At present, Scotland has a residual diligence.  Legal authorities agree that adjudication 
can be used to attach both heritable property (interests in land) and some kinds of moveable 
property.   

551. Adjudication should be abolished for the reasons discussed above.  It should be replaced 
at least in part by land attachment also for the reasons discussed above.  Land attachment will 
however only attach two of the real rights that can be registered in the property registers.  It will 
not attach: 

• any other kind of real right, particularly a real right in security, 
• land or rights associated with land that can’t be registered, or  
• moveable property. 

552. Moveable property can in nearly all cases be attached (if held by the owner) or arrested 
(if held by a third party).  However, it is generally agreed that adjudication is competent where 
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moveable property is neither attachable nor arrestable. The exact nature of the rights that can be 
adjudicated is open to debate. 

553. The Institutional legal writer Bell considered that patents must be adjudged52, and on that 
basis some other types of intellectual property such as copyright should be adjudgeable.  Trade 
marks53, however, may not be open to any diligence on the principle that a trade mark cannot be 
severed from the goods identified.  

554. Leases that are not registered54 are in principle adjudgeable, but only if the lease can be 
transferred.  Authorities55 support the argument that a lease can’t be adjudged if it can’t be 
assigned to a third party unless the landlord agrees.  Most modern leases say that consent must 
be given but that it cannot be unreasonably withheld, and the effect of this qualification is 
uncertain.  It is thought that where a short lease is adjudged the creditor can complete title by 
recording the decree in the Personal Register56. 

555. A heritable security, in modern terms a standard security (mortgage), is an asset of the 
lender57 that can be adjudged by a creditor of that lender. However, the effect of the adjudicating 
of a security is again unclear.  It seems likely that if such an asset were adjudged then it would be 
a right to the security were assigned to the creditor, who would then get the loan repayments 
otherwise due to the lender.   

556. Property that can be adjudged has therefore a wider range than property subject to land 
attachment.  However, the right to adjudge is more theoretical than real. In practice creditors do 
not adjudge for anything other than heritable property, and even then only rarely.  There are two 
reasons for this: 

• The major problems in using adjudication as discussed above, and 
• Limited knowledge that adjudication can be used to attach more than just land and 

buildings. 

557. Although adjudication should be abolished there should be a way for creditors to attach 
assets that cannot be realised in any other way.  Indeed some once less common rights such as 
intellectual property have grown greatly in importance as the information revolution has 
developed.   

                                                 
52 Professor J.G.Bell Commentaries on the Law of Scotland and the Principles of Mercantile Jurisprudence (1870) 
Volume I, pages 110 and 111.  An Institutional writer is considered to have special status and could be, for example, 
be quoted as authority in an argument before a court. 
53 Governed by the Trade Marks Act 1938 c.22. 
54 Technically, an incorporeal heritable property right. 
55 For the views of Institutional writers see J Graham Stewart The Law of Diligence (1898) p 601 and J Rankine The 
Law of Leases in Scotland (3rd edition, 1916) p 54. 
56 J Graham Stewart The Law of Diligence (1898) p 617.  
57 Again, an incorporeal heritable right. 
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Residual attachment 

558. The Executive therefore considers that adjudication should be replaced by a more 
balanced, and more transparent, residual diligence that resolves the doubts discussed in the 
previous paragraph.   

559. The three compelling arguments in favour of the proposed diligence of residual 
attachment are the same as those discussed above for land attachment, namely: 

• universal attachability, 
• simplification and rationalisation of the law, and 
• having the proper balance between diligence and sequestration. 

There is therefore no need to consider them in as much detail in this section. 

Universal attachability 

560. The principle of universal attachability does not mean that no property can ever be 
exempt from diligence.  The Executive has therefore considered what debtor protection should 
be in place in a residual attachment, and intends that the Bill will provide the right range of 
debtor protections: 

• Residual attachment can only be used where no other remedy is in place, 
• An order should be granted only where an asset is likely to be realised, 
• An order should be granted only against a specified asset, 
• An order should not be granted in respect of a lease of the debtor’s home, 
• Attached assets should not be sold or realised unless that will reduce the amount of the 

debt, 
• The court can refuse or delay warrant for sale or realisation if not doing so would be 

unduly harsh, and 
• Costs can only be recovered by the diligence and will not therefore add to the general 

amount of debt. 

Simple and rational 

561. There should be a residual diligence against land, and the Bill by providing a simple and 
rational process for realising less common types of assets will bring much needed clarity to this 
complex area of law. 

Sequestration and diligence 

562. In sequestration the "whole estate" of the debtor vests in the trustee in sequestration for 
the benefit of the creditors. That means that the trustee has an interest in all the assets presently 
subject to adjudication.  As discussed above, if property is subject to sequestration or liquidation, 
but not to any diligence, then the creditor may have no option but to make the debtor insolvent. 

389



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 85  

The effect of residual attachment 

563. The range of assets that could be attached means that residual attachment will not have a 
single effect.  The court should have discretion to tailor the effect of the diligence to the nature of 
the particular asset specified in an attachment order.  That might mean: 

• An interdict against the debtor,  
• an interdict against a third party with control of the asset, 
• Appointing a judicial factor to manage attached property, 
• An order to trustees to set aside part of the estate in their charge, 
• Providing that the attachment is registered in a public register, or 
• Providing that notice is given to any prior security holder. 

564. In some cases title to property, and therefore a security over that property, is acquired 
only when the interest is registered.  The classic example is registration of an interest in land in 
one of the property registers.  A less common example is the Register of Patents which is held in 
England, and is indeed a reserved area of law.  There is also the possibility of registering a notice 
or warning in the intended Register of Inhibitions, currently known as the Register of Inhibitions 
and Adjudications. 

565. The courts do not have a general power to order registration, or determine the effect of 
given notice attachment to any other interested party.  The Scottish Executive is therefore of the 
view that powers to make regulations in the Bill should be as extensive as is needed to support 
attachment against a wide range of property.  Regulations may (say) need to provide for: 

• The form of and process under which a notice is registered, so far as within devolved 
competence, 

• The effect of such a notice. or 
• The effect of giving notice to any prior security holder. 

Residual attachment process 

566. The Executive considers that: 

• there are assets that can only be attached and sold by a residual diligence,  
• the current law is unclear and needs reform, and  
• that primary legislation cannot set out a unified scheme without going into inordinate 

detail. 

567. What the Bill does, therefore, is to provide for a flexible attachment process, which can 
be developed as needed by subordinate legislation. Doing this is a great improvement on the 
present unsatisfactory state of the law. 

568. There should be a preliminary hearing at which the creditor will not get a residual 
attachment order unless the court is satisfied that the diligence will be effective.  Factors to be 
considered should include whether: 

• the asset is now, or will in future, be capable of being realised to pay debt, 
• the creditor will get a security (or a preference?) good against the world, 
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• if there is no security there would be a preference as against non-attaching creditors on 
insolvency, or 

• the effect of any interdict, particularly a third party interdict, is proportionate. 

569. The court in deciding whether to grant a residual attachment order may have to balance 
fine and technical distinctions, possibly involving assets of great value.  The Executive 
considers, therefore, that the procedure should be competent in both the Court of Session and the 
sheriff courts.  In practice, it is expected that most applications will go to the sheriff. 

570. The Executive considers that a discretionary system will give creditors the incentive to 
present a workable attachment proposal to the courts.  The nature of any residual diligence is 
such that the relevant law may be mastered by a small number or specialised advisers with a 
good understanding of what will work, and what will not.  They will be able to assist their clients 
and the courts.  The Bill gives them the tools they need to help themselves, subject of course to 
the supervision of the courts. 

571. The Executive does not consider it essential that the process of residual attachment will 
be effective in all circumstances for all assets, although subordinate legislation should be used to 
close the ‘blind’ spot so far as practicable and competent.  The Executive does consider that the 
complex issues raised should not mean that a residual diligence should never be available. 

572. The task of persuading the court that attachment is competent and practicable will in 
many cases be quite simple.  For example, if the court were to license the use of or transfer 
ownership in copyright in commercial artwork.  This should be competent as the creditor would 
have no other remedy than insolvency, but attachment could make it possible for the creditor to 
provide the license or sell the copyright in whatever market there is.  There would be no need for 
the courts to resolve any issue of trademark ownership or patent registration. 

573. The Executive considers that the second stage of the diligence should be an application 
for a satisfaction order.  The court should again be satisfied that the attached asset is capable of 
being realised before a satisfaction order is granted.  It should be able to appoint an independent 
professional person to see through any sale process, or to provide a valuation of an attached 
asset.  This will protect the debtor and ensure that any price is a fair price. 

574. If the court is not satisfied then a satisfaction order will be refused.  The creditor will still 
have the benefit of the attachment, and can apply again at a later date when the balance of 
convenience may have changed. The debtor will be able to ask the court to review the position 
by seeking recall or restriction of the warrant to attach or of the attachment.  

575. If a satisfaction order is granted then the nature of the order would need to match the 
particular type of property.  The court should therefore as discussed above have discretion to: 

• order a sale, after appointing a suitable person for that purpose, 
• order a transfer, after an independent valuation of the asset, 
• order an income payment, and 
• provide authority to the creditor to lease or license an asset. 
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576. Annex E illustrates the main stages of a residual attachment.  In view of the diverse 
nature of attachable property the process of any particular attachment will vary. 

Miscellaneous 

577. The Executive considers that the creditors’ expenses in completing the residual 
attachment process should be chargeable to the debtor.   

578. The debtor may make one or more payments towards the sum due during the course of an 
attachment, or the asset attached may not realise enough to satisfy the debt.  The Executive 
considers therefore that the Bill should provide for the order in which payments to account are 
applied, or ascribed, to the sum due are.  The order should be: 

• Expenses of the attachment, 
• Interest on the debt up to the date of attachment, and 
• The sum due with interest since the date of attachment. 

Proposals 

579. The Executive intends that there will be a residual diligence over: 

• interests in land so far as not attachable by land attachment, and 
• moveable property so far as not attachable by any other diligence. 

580. It is intended that a qualifying decree or document of debt will enable a creditor to apply 
for an attachment order.  The order if granted will authorise the attachment of specified assets.  
The creditor may thereafter apply for a satisfaction order and where practicable the court will 
make an order tailored to the particular order.  Assets can in principle be sold, transferred either 
outright or in part, or licensed to the creditor. 

Alternative approach 

581. The only alternatives to residual attachment are no residual diligence or a series of 
specialised diligences for unusual or uncommon types of property.  The Executive did not 
consider it necessary to give full consideration to those alternatives for the reasons set out in the 
discussion on this Part of the Bill. 

PART 5: INHIBITION 

Aims 

582. To ensure the effective operation of the diligence of inhibition, by modernising the 
relevant law (modernisation theme). 
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Policy objectives 

Background 

583. Inhibition affects land and buildings of the debtor, but is different in kind from other 
diligences.  It is personal to the debtor, and affects future voluntary deeds dealing with land to 
the prejudice of the creditor. It does not attach any particular land or building.  It is a 
preventative or ‘freezing’ diligence. 

584. Inhibition is either in execution of an obligation in a decree or document of debt, or as 
discussed below for Part 6 of the Bill used as a security against default during the dependence of 
a court action.  This Part reforms inhibition in execution, but the reforms will apply as 
appropriate to inhibition on the dependence. 

585. Warrants to inhibit may be granted only on application to the Court of Session.  The 
sheriff courts have no jurisdiction to grant such warrants.  The creditor, or prospective creditor, 
in the sheriff courts needs to apply to the Court of Session for ‘letters of inhibition’. 

586. An inhibition is registered in the Register of Inhibitions and Adjudications (‘the personals 
register’).  It is said to make the whole of the debtor's heritable estate (whenever acquired) 
‘litigious’ for 5 years.  This has two main effects: 

• a voluntary deed (say, a conveyance or a standard security) can be cancelled by the 
creditor, and 

• in an insolvency or ranking of claims on land the creditor is paid before the ordinary 
debts.  

587. An inhibition does not create any form of real right.  That is why the court can be asked 
to cancel (reduce) the deed conveying the land after a sale by the debtor. The creditor is then put 
back to the position they were in before the deed was granted.  In order to acquire a real right 
(good against the world) the creditor currently has to use the diligence of adjudication for debt.  

588. Creditors generally regard inhibition as an effective diligence, even although it has a 
limited scope.  In practice a buyer or lender will refuse to deal with a debtor unless the inhibition 
is cleared from the personals register as part of the transaction. 

Objectives 

589. The reform of inhibition has two main objectives. First, reform should remove 
unnecessary barriers to the use of the diligence.  Second, it should clarify the effect of inhibition 
given the intended abolition of the diligence of adjudication for debt. 
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Consultation 

590. The Scottish Law Commission considered inhibition in execution in the 2001 Report58, 
and inhibition on the dependence in the Report on Diligence on the Dependence and Admiralty 
Arrestments (SLC No. 164) (“the 1998 Report”). 

591. These reports built on public consultation by the Commission over a period of years on 
the: 

• 1987 Discussion Paper Adjudication for Debt and Related Matters, (SLC DP No 78),  
• 1987 Discussion Paper Equalisation of Diligences, (SLC DP No 79), 
• the 1989 Discussion Paper Diligence on the Dependence and Admiralty Arrestments 

(SLC DP No 84), 
• the 1998 Discussion Paper Attachment Orders and Money Attachment, (SLC DP No 

108), and 
• the 1999 Discussion Paper Diligence against Land, (SLC DP No 107). 

Respondents to the Commission consultations were supportive of the reform programme. 

592. In the 2001 Report the Commission recommended the retention and reform of inhibition, 
subject to the following main reforms: 

• inhibition should affect land and buildings attachable by land attachment or residual 
attachment, 

• the sheriff courts should be able to grant warrant for inhibition, 
• inhibition should be able to secure an obligation to convey land (not just debts), 
• land should be acquired at the date of delivery of a deed (not registration), 
• an inhibition should be breached on the date of delivery of a deed (not registration), 
• a buyer in good faith should not be affected by a breach of an inhibition, 
• a new schedule of inhibition should be registered in the personals register, 
• cancellation (reduction) of deeds should still be competent but only if a new notice is 

registered in the property registers, 
• inhibition should no longer give any preference on insolvency or ranking, 
• the expenses of an inhibition should in principle be chargeable against the debtor, and 
• an inhibition should end after 5 years. 

593. In the ECOS consultation the Executive stated that it was minded to implement the 
Commissions recommendations.  It therefore sought comments on the proposed reforms of 
inhibition in execution.  There was general support for the proposed reforms across all 
respondents to that consultation. 

594.   In the Bill consultation the Executive stated that the Commission recommendations 
would be implement in this Bill.  No views were sought and no further comments offered by 
respondents to that consultation. 

                                                 
58 Report on Diligence (SLC 183) (2001) 
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Policy discussion 

595. The Bill implements the recommendations of the Commission, and in places extends the 
scope of the reform in places following further consideration of policy since the Bill 
consultation. 

Scope of inhibition 

596. The diligence of inhibition currently affects only ‘heritable’ property, which broadly 
speaking means interests in land and buildings.   The test for determining whether property is 
heritable for the purposes of inhibition is that it is property which can be attached by 
adjudication for debt.   The Executive proposes to abolish adjudication for debt and replace it 
with the new diligences of land attachment and attachment orders.  Inhibition should therefore 
affect interests in land attachable by those new diligences. 

Permission to use inhibition 

Letters of inhibition 

597. Certain decrees and a document of debts authorise the use of diligence, but do not 
currently include the diligence of inhibition.  They are: 

• decrees of the Scottish courts, 
• documents of debt registered for execution in the Books of Council and Session, or in the 

sheriff court books, and 
• other awards and orders that are enforceable as if they were documents of debt such as 

tribunal awards or (say) dog fouling fines.   

598. The effect of this is that that a creditor who wishes to inhibit to secure a debt or 
obligation in a decree or document of debt has to make a separate application to the Court of 
Session for letters of inhibition.  The Scottish Executive considers that the application is a 
formality where inhibition is used in execution, and does nothing but add delay and cost to the 
enforcement process. 

599. It is therefore considered that decrees and documents of debt should in addition authorise 
inhibition without further formality.  The Executive is satisfied that letters of inhibition have no 
useful residual purpose, and that they should be abolished as that will help make the law as clear 
and simple as it can be. 

Obligations secured by inhibition 

600. Diligences are designed to enable creditors recover money due under a payment decree or 
equivalent.  There are, however, many other kinds of court orders.  The other main class of 
obligation requiring people to do something is known as obligations ad factum praestandum, 
which means broadly the performance by a person of an act (other than payment) within the 
power of that person. 

601. An example of an obligation ad factum praestandum is a decree for specific implement.  
The debtor may have failed to deliver (say) machine tools to a factory.  The factory owner could 
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sue for damages, but what they want is the tools they were promised.  The court will grant an 
order for delivery if the contract can still be performed.  The court in that example has not made 
an order for payment that can be satisfied by (say) land attachment. 

602. The Commission considers that inhibition is not like other diligences, and has special 
features that justify using it to secure non-payment obligations.  In particular, the Commission 
recommended that inhibition in execution should be useable by creditors who wish to secure a 
decree for specific implement of an obligation to convey land or grant a standard security 
(mortgage).  That would allow the creditor to reduce and deed granted by the debtor to a third 
party.  

603. The Executive agrees, and considers that inhibition should be extended to secure other 
non-payment decrees.  In particular, inhibition should be authorised where the court agrees a 
payment alternative when granting decree for specific implement.  For example, the debtor who 
failed to deliver the machine tools once may fail again despite the courts order.  Most creditors 
will ask the court to agree (say) a damages payment of £10,000 if the tools are not delivered 
within 6 months. 

604. Decree for the alternative will not be granted until (and if) the debtor fails to deliver.  As 
a payment decree it would then be enforceable by land attachment or residual attachment.  The 
creditor will however run the risk of default due to insolvency or removing assets between the 
dates of decree for delivery and decree for payment. 

605. The same issue of principle arises in the other freeze diligences.  It is therefore intended 
that diligences on the dependence (including interim attachment) should be capable of securing 
the creditors claim provided the pending action contains a conclusion for payment of a sum other 
than by way of expenses.  An action for specific implement will usually contain a conclusion for 
payment of a sum of money as an alternative to delivery. 

606. The Executive considers that inhibition, being a freeze diligence rather than an 
attachment diligence, should have the same effect.   As it is a diligence in execution the 
permission to use inhibition should be standard and not need prior agreement by the court as 
should be the case with the diligences on dependence. 

607. The Executive considers that in order for inhibition to be an effective security for 
performance the creditor should not need to execute another inhibition when a specific 
implement decree is changed to a payment decree, and the inhibition for should therefore convert 
by law from securing delivery to securing payment. 

608. The Executive has considered the practical effect of extending the scope of inhibition in 
the way now proposed.  It expects that a buyer or lender seeing an inhibition will insist that the 
debtor registers a discharge, and the creditor would only signed that on the basis that the 
obligation has been implemented or the debt has paid.  In short, it should not in practice matter 
whether the due date for payment has passed or not as no buyer or lender will accept a title 
blighted by an inhibition. 

396



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 92  

609. It is still possible that the debtor could (say) convey land in breach of an inhibition 
securing a decree for specific implement not relating to land.  Such a conveyance would in 
practice need to be to a connected person such as business associate or family member, and may 
well be intended to defeat the obligation.  Regardless, the deed could be cancelled by reduction.  
In such circumstances the creditor would have, or could get, decree for payment and attach the 
land in question. 

Service and registration of inhibitions 

Effect of notice of inhibition 

610. An inhibition is effective from the date of its registration in the personals register.  If, 
however, a separate notice of inhibition is registered in the personal register up to 21 days before 
the inhibition registered then the diligence is backdated to the date of registration of the notice.  
Notice procedure is intended to help creditors who fear that the debtor is about to dispose of a 
valuable asset. 

611. The notice of inhibition is not at present intimated to the debtor (although it does show up 
in a personals search), and the Executive considers that fairness requires that any inhibition that 
follows should have only limited effect in the 21 day period before the debtor was been made 
aware of it.  In short, the notice should make it possible for the inhibition to have effect more 
quickly. 

612. The Executive considers that the existing mechanisms for registration of notice of 
inhibitions, and for service and registration of the inhibition itself, work well and should remain 
as they are.  However, the Bill should provide that where the inhibition is registered: 

• within 21 days after the date of the notice, the inhibition should take effect from the 
beginning of the day that is was served on the debtor, and 

• more that 21 days after the date of the notice, or there is no notice, the inhibition should 
take effect when it is registered in the personals register. 

Information about the creditor’s claim 

613. At present the creditor registers in the personal register their authority to use inhibition 
(say, the letters of inhibition) together with a certificate by the court officer messenger that the 
authority has been served on the debtor. 

614. The Executive considers that the information contained in these two documents is not 
enough for any person searching the personal register to be fully informed about the debt and the 
debtor.   It is considered that this gap can be filled by requiring the creditor to register a copy of 
the schedule of inhibition served on the debtor, and on that basis it should no longer be 
competent to register a copy of the authority to use the diligence. 

615. It is intended that new forms for the schedule of inhibition and the court messenger’s 
certificate of service will be prescribed by Scottish Ministers.  The Executive intends that the 
amended forms will provide that the information on the personals register conveys a fair view of 
what is affected, and for what reason. 
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Time when debtor becomes the owner of land and buildings  

616. It is the voluntary disposals of the debtor that are restricted by inhibition.  The Titles to 
Land Consolidation (Scotland) Act 186859 provides that where a person acquires an interest in 
land after the inhibition, then that property is not caught by the inhibition.  It is not, however 
clear at what point in a transfer of land a person acquires an interest which would be caught by 
the inhibition (or not caught, in this case). 

617. There are 3 points at which a debtor could be said to be the owner of land and buildings.  
They are the dates on which: 

• missives for the purchase were concluded (the personal right), 
• the disposition is delivered to the debtor, or 
• the debtor registered the new title in the property registers (the real right). 

618. The Executive considers that the law should be clarified to avoid dispute.  It is considered 
that right time of ownership for this purpose is the date the disposition is delivered to the debtor.  
It is that point that the debtor has a deed that can be reduced, which is the remedy for breach of 
inhibition. 

Effect and ranking of inhibitions 

619. Inhibition has two effects in law.  The creditor can reduce any future deeds voluntarily 
disposing of land and buildings affected by the inhibition.   The other main effect is a preference 
against other creditors in an insolvency or other ranking for payment from land and buildings of 
the debt inhibited for over new debts run up after the date of the inhibition.  This form of 
preference is known as ‘preference by exclusion’, and was developed by the common law in the 
17th and 18th centuries. 

620. The Executive considers that the current law is: 

• too complex to operate, as there are often multiple creditors and the dates that debts 
became due are uncertain, and 

• unfair to other creditors, as inhibition does not attach land but the creditor is still paid 
ahead of other ‘moveable’ creditors. 

621. The inhibiting creditor should still be able to reduce deeds, but the Executive considers 
that the proposed new diligence of land attachment is a fairer way for inhibiting creditors to 
attain a preference against other creditors over land and buildings. 

Sales of inhibited land  

Sale by a liquidator 

622. A limited company may be wound up voluntarily by its members or by its creditors. The 
alternative to voluntary winding up is compulsory winding up, usually for debt.  In all cases the 
court appoints a liquidator to manage the winding up process. 
                                                 
59 1868 c.101, section 157. 
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623. Where a company is subject to compulsory winding up the Insolvency Act 198660 (“the 
1986 Act”) court gives the liquidator has the same powers as a trustee on a bankrupt estate.  In 
terms of the 1985 Bankruptcy Act the permanent trustee has power to sell an inhibited debtor’s 
heritable property free of any prior inhibition. There is no equivalent provision where a company 
is wound up voluntarily, and there is some doubt about the position.  

624. A voluntary liquidator can ask the court under section 112 of the 1986 Act for the power 
to sell land etc. as if the liquidation were compulsory i.e. free of any inhibition.  The Executive 
considers that creditors liquidating a company should have the same powers to sell land as are 
available in a compulsory winding up.  The members (owners) of a company should still need to 
apply to the court. 

Sale by a secured creditor 

625. Where there is a prior standard security over inhibited land the secured creditor may still 
sell the property.  It is not clear whether the inhibition creates any preference over other creditors 
in such a sale.  The Executive considers that there is no reason why it should, and the law should 
therefore be clarified to provide that inhibition creates no special claim.  The inhibition creditor 
will need to look elsewhere, perhaps to a land attachment.  

Sale by receiver under a floating charge 

626. An inhibition executed between the creation and crystallisation of a floating charge ranks 
after the floating charge.  The creditor in a floating charge can on crystallisation appoint a 
receiver under section 51 of the 1986 Act to manage the limited company. 

627. A sale by a secured creditor disburdens land of later inhibitions.  No similar provision is 
made for a sale by a receiver, who may however apply to the court for– 

• the inhibition to be recalled as ineffective in relation to the land, or 
• an order under section 61 of the 1986 Act for authority to sell the land free of the 

inhibition. 

An application under the 1986 Act is slow and expensive.  The Executive considers that the 
receiver should be entitled to sell without further permission any property where the inhibition 
dates after the creation of a floating charge. 

628. It is not clear, under existing law, what claim an inhibiting creditor has to any sale 
proceeds of land after payment of the debt to the floating charge holder.  The Executive 
considers that as with sales by secured creditors the inhibiting should not create any special 
claim.  In order for there to be such a claim the inhibiting creditor should need to use another 
diligence such as a land attachment or an arrestment. 

Sale by a judicial factor 

629. A judicial factor is a person appointed by the court to take over the management of 
another’s property and financial affairs.  The factor in most cases is running the estate for the 

                                                 
60 1986 c.46. 
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benefit of that person, who may be a debtor.  It is unclear whether the factor is bound by any 
inhibition in his dealings with the estate. 

630. A factor is not like a creditor in a standard security or inhibition.  The Executive does not 
consider that there are any grounds for overturning the prior interest of an inhibiting creditor.  
There is no however no direct law on this.  What case law there is relates to other diligences, but 
does at least suggest that an inhibition should remain effective against a judicial factor. 

631. If an inhibition is effective in law, then there remains a possibility that the factor could 
overturn it.  The factor may ask the court for additional powers under section 7 of the Judicial 
Factors Act 184961, and that arguably will cover a power to deal with inhibited property.  The 
Executive therefore considers that the law should be clarified to make it clear that an inhibition is 
effective against a judicial factor who deals with the heritable property of an inhibited debtor. 

Breach of inhibition 

632. Section 44(3) of the Conveyancing (Scotland) Act 192462 which in effect provides in 
effect that all inhibitions shall prescribe (no longer be valid) 5 years from the date on which they 
take effect.  The Scottish Executive considers that inhibitions should indeed last for 5 years but 
that this provision is unclear and should be clarified.  Three issues arise: 

• When exactly inhibitions are breached, 
• Whether the 5 year period is subject to the normal rules of prescription, and 
• Whether a deed can be reduced after 5 years, if the breach occurs within 5 years. 

Breach of inhibition 

633. There are similar issues here to the one discussed above about when debtors acquire land.  
The Executive considers that the law should be clarified so that the dates of acquisition and 
disposal are consistent.  The date of the breach of an inhibition should therefore be the date on 
which the debtor delivers to a third party a voluntary deed relating to land affected by the 
inhibition.  

Prescription of inhibitions 
634. When a claim prescribes the person with the right can no longer enforce it.  The general 
law on prescription is contained in the Prescription and Limitations (Scotland) Act 197363.  The 
fact that there is a special rule for inhibitions raises some doubt about whether creditors claims 
come to an end in the same way as they would do under that Act. 

635. The Commission considered this issue and concluded that there is some doubt over the 
matter, but that in practice conveyancers assume that an inhibition is not subject to the statutory 
rules on prescription.  This would mean, for example, that the inhibiting creditor could not re-
start the 5 year period by writing to the debtor to say that he still intends to pursue the debt. 

                                                 
61 1849 c.51. 
62 1924 c.27, as amended by section 8 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73). 
63 1973 c.52. 
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636. The Executive considers that inhibition should not be subject to the normal rules.  They 
should last as long as they are registered, and no longer.  The effect of what happens to a breach 
of the inhibition after that period is considered below. 

Reduction after an inhibition has prescribed 

637. In most cases the end of a prescriptive period ends all claims flowing from the prescribed 
right.  The Executive considers that this rule if applied to inhibition would be unfair to inhibiting 
creditors.  It should therefore a sufficient right to reduce a deed that the breach occurred within 
the 5 year life of an inhibition. 

638. The question then is how long the creditor has to reduce the deed. There are no reported 
cases on the question of how much time an inhibiting creditor has to reduce a transaction which 
is in breach of an inhibition.  The Executive considers that in this case the law should be clarified 
to provide that the normal rules apply.  The 1973 Act provides that most claims that do not 
expire after 5 years do so after 20 years. 

639. The Executive considers therefore that the inhibiting creditor’s right to reduce a deed 
should prescribe at the end of a period of 20 years after the date of the breach. 

Remedies on breach of Inhibition 

640. Where a debtor disposes of land affected by an inhibition the inhibiting creditor may 
reduce the third party’s deed on the ground of the inhibition. This reduction operates only for the 
benefit of the inhibiting creditor, that is it entitles the creditor to adjudge the property. 

641. As far as other creditors are concerned the land remains the third party’s property.  No 
other creditors of the debtor can attack the third party who remains owner, with the important 
change that the property could be burdened with the inhibiting creditor’s adjudication. 

642. The Executive considers that there should be no change to mechanism by which deeds 
are reduced, and the general effect of any diligence against the land for the debt after the 
reductions.  However, the law needs to be reformed to make it clear that: 

• the reducing creditor can attach the land using land attachment rather than adjudication, 
• the new land attachment has priority over any other security affecting the third party’s 

interest, 
• the property search should disclose that an action of reduction has been raised, and 
• only leases of more than 5 years duration should be reduced. 

Notice in the property registers  

643. Currently, an inhibiting creditor raising an action of reduction will normally registers the 
summons in the personals register. An action of reduction applies to specific property, and the 
Executive considers appropriate that any search over that property should disclose the action.  
The inhibiting creditor should therefore have to register a notice in respect of that land in the 
property register. This will help protect third parties in good faith. 
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Effect on leases 

644. It is competent to bring an action of reduction of leases granted in breach of an inhibition.  
This is because a lease of property affected by the inhibition will lessen the value of that 
property.  However, under the common law, a lease for a fair rent and for an ordinary duration is 
not reducible. The terms “fair rent” and “ordinary duration” are vague and are now out of step 
with modern law on leases. 

645. The law is therefore unclear as to which leases may be caught by inhibition.  The 
Executive therefore proposes that the law should be clarified to provide that that leases for longer 
than 5 years are reducible, and those for less than 5 years are reducible, provided the court is 
satisfied that it would be fair and reasonable to do so.  

Expenses of Inhibition 

646. Currently, a creditor using inhibition in execution must pay all court dues, solicitors’ and 
court officers’ fees and registration dues involved in obtaining the warrant for and executing the 
inhibition.  The inhibiting creditor is not entitled to recover the expenses of inhibition from the 
inhibited debtor.  The Executive considers that the creditor should be able to recover those costs 
from the debtor in a diligence in execution. 

Protecting third parties in conveyancing transactions 

647. At present, if a third party transacts with an inhibited debtor without knowing that the 
property is subject to an inhibition, that transaction is reducible by the inhibiting creditor, even if 
the third party acts in good faith.  The third party is deemed to know of its existence by virtue of 
its registration in a public register. 

648. However, a search carried out by the third party may not disclose the existence of the 
inhibition because (say): 

• the search was flawed, or 
• a person is known by 2 different names.   

If the deed is reduced, the third party is likely to have a claim against the inhibited debtor under 
the missives contract or the contract with the searching company.  However, the claim will be of 
little value if the inhibited debtor is insolvent.  The Executive considers that the law does not 
adequately protect third parties who transact with inhibited debtors in good faith.  

649. It is proposed therefore that parties transacting in good faith who rely on information 
obtained from a search of the personal register should be protected, and should not be required to 
resort to damages actions to recover losses caused by an undiscovered inhibition which they 
were justifiably unaware of.   

650. It is considered that this protection should also apply to the third party’s successors, and 
to any person who transacts with the third party, even if they know of the inhibition, or the 
defective search.  Otherwise the third party would be effectively prevented from passing on good 
title. 
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651. The proposed change should apply to both onerous and gratuitous transactions, i.e. 
transactions for value and those where heritable property is given by the inhibited debtor to a 
third party. 

652. This protection of third parties will be at the expense of the inhibiting creditor.  It is 
considered, as a matter of policy, that the protection of third parties acting in good faith 
outweighs the rights of inhibiting creditors to make their inhibitions effectual. 

Proposals 

653. The Scottish Executive intends that inhibition will secure claims against heritable 
property subject to land attachment and residual attachment. 

654. It is intended that a warrant for execution (permission to use diligence) will authorise 
inhibition in addition to other diligences when contained in: 

• an extract decree of the Court of Session, the High Court of Justiciary, and the sheriff 
court, 

• a writ registered for execution in the Books of Council and Session or sheriff court 
books, and 

• other orders or awards enforceable as if they were decrees or registered writs, 

where the decree or other document or award contains or includes an obligation to pay money. 

655. It is intended to abolish letters of inhibition. 

656. It is intended that inhibition in execution should be competent to secure decrees for 
specific implement of: 

• of an obligation to convey land or grant a standard security (mortgage), and 
• an obligation to perform an obligation where the alternative of payment has been 

authorised.   

657. It is intended that where an inhibition is registered: 

• within 21 days after the date of a notice of inhibition, the inhibition should take effect 
from the beginning of the day that is was served on the debtor, and 

• more that 21 days after the date of the notice, or there is no notice, the inhibition should 
take effect when it is registered in the personals register. 

658. It is intended that an inhibition should be registered in the Register of Inhibitions by 
registering a copy of a new schedule of inhibition served on the inhibited debtor, together with 
the court messenger’s certificate of service.   

659. It is intended that land should be acquired for the purposes of inhibition at the date of the 
delivery of the deed transferring the interest to the debtor. 
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660. It is intended that an inhibition should not confer a preference on the inhibiting creditor 
over other creditors where a sequestration, liquidation or other ranking process applies to the 
debtor’s interest in land and buildings. 

661. It is intended that a liquidator in a creditors’ (but not a member’s) voluntary winding up 
of a company should be able to dispose of land and buildings affected by an inhibition against 
the company, and the inhibiting creditor’s claim should be dealt with in the normal ranking 
process on the proceeds of sale.  

662. It is intended that where a secured lender sells inhibited property under a prior security 
the inhibiting creditor should only be paid first from the sale proceeds if that creditor has a 
preference from (say) a land attachment.  The inhibition will give no special claim.  

663. It is intended that a receiver acting under a prior floating charge should be entitled to sell 
property affected by the inhibition, leaving the inhibiting creditor to claim on the proceeds of the 
sale of that property. 

664. It is intended that an inhibition will be effective against a judicial factor. 

665. It is intended that an inhibition is to be treated as having been breached on the date when 
the inhibited debtor delivers to a third party a voluntary deed relating to land affected by the 
inhibition.   

666. It is intended to clarify the law to provide that the normal rules of interruption of 5 year 
negative prescription do not apply to inhibitions, which should therefore 5 years after the date on 
which it came into effect.  The inhibiting creditor’s right to reduce a deed in breach of an 
inhibition should prescribe at the end of a period of 20 years after the date of the breach.  

667. It is intended that an inhibiting creditor who reduces a deed can: 

• should register a notice of the action in the property registers, and 
• can attach the inhibited land by land attachment. 

668. It is intended that that leases with a term of 5 years or more as at the date on which the 
action for reduction is raised should be reducible, but if for less than 5 years reducible only if the 
court is satisfied that in all the circumstances it would be fair and reasonable to do so.  

669. It is intended that the inhibiting creditor should be entitled to recover the costs of 
inhibition from the debtor in any diligence. 

670. It is intended that third parties transacting in good faith with debtors for interests in land 
should have their title protected, provided they took reasonable steps to protect their interest 
through a property and personals registers search. 
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Alternative approaches 

Decrees of specific implement 

Inhibition 

671. The Executive considered the alternative policy of restricting inhibition to the 
enforcement of payment decrees, except to the extent recommended by the Scottish Law 
Commission for actions of specific implement. 

672. Extending inhibition to secure decrees for specific implement was not considered by the 
Scottish Law Commission, other than for obligations to convey heritable property (land and 
buildings).  Similarly, there was only a brief discussion in ECOS and Bill consultations about 
extending the use of inhibition.  The Executive view then was prison should remain as the 
remedy of last resort for failure to deliver, and that no reform was needed in respect of delivery 
of moveables.  

673. The Executive also accepts that the trend in the past 100 years has been away from using 
diligence in execution of decrees ad factum praestandum, including specific implement.  Indeed, 
section 100 of the 1987 Act abolished the need to serve a charge for enforcing obligations ad 
factum praestandum.  The reason for this trend is thought to be the view that failure to obey a 
‘general’ decree is best seen as a contempt of court, and should be dealt with in much the same 
way.  

674. The only remaining charge after the 1987 Act is therefore the charge to pay.  However, 
the Executive noted when deciding to extend the scope of inhibition that a charge to pay is not 
needed before that diligence.  This is because an inhibition does not in fact attach any property 
that can be sold to pay the debt.  It is a freeze diligence rather than a sale diligence. 

675. The Executive does not consider that diligence should be used for what might be seen as 
general harassment of the debtor.  There is a risk that that would happen if the obligation being 
secured by inhibition had no monetary value, because the debtor may not be able to clear the 
personals register by either performance or delivery.  They would then be subject to a general bar 
on dealing with land. 

676. The Executive considers that there is no real risk of inhibition being used to harass 
debtors provided any extension is linked to decrees where there is the alternative of payment, as 
discussed above.  Decrees where there is no alternative should therefore not be secured or 
enforced by diligence.  To that extent the Executive has not moved from the position stated in the 
ECOS consultation. 

677. The Executive decided to extend the scope of inhibition as part of the continuing 
development of policy for the Bill, and for the reasons discussed above.  It considers that the 
current Bill represents the most comprehensive review of diligence for more than 100 years.  If a 
policy is right for the times it should be implemented even if not fully consulted on, although 
less than full engagement is an argument for a more cautious approach. 
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Land attachment 

678. The issue of whether land attachment should secure non-payment decrees is discussed 
above, and the Executive concludes that as matters stand it should not. 

PART 6: DILIGENCE ON THE DEPENDENCE 

Aim 

679. To make diligence on the dependence of court action proportionate (striking the balance 
theme), and less complex thereby reducing costs (modernisation theme). 

Policy Objectives 

Background 

680. Most forms of diligence give a creditor64 the right to attach and sell property in order to 
pay outstanding debts.  Diligence on the dependence of a court action, on the other hand, gives a 
creditor security for payment of a debt that may or may not be due.  Creditors can attach but do 
nothing else until, and if, they get decree for payment. 

681. All of the diligences on the dependence are based on some other form of diligence, but 
modified by special rules.  There are four existing forms of diligence on the dependence.  They 
are: 

• Arrestment on the dependence, 
• Inhibition on the dependence 
• Admiralty arrestment on the dependence, and 
• Adjudication in security. 

682. The Bill is intended to introduce the new diligence of interim attachment, and abolish 
adjudication in security, so that there will remain four forms of diligence on the dependence. 

683. The effect of diligence on the dependence being based on other diligences is that changes 
in other parts of the Bill to (say) the diligence of arrestment and furthcoming will complement 
the reforms in this Part.  Relevant changes are explained in their context below. 

684. Diligence on the dependence has until recently been available without enquiry and 
without restrictions.  Case law (examined below) has restricted the availability of diligence on 
the dependence, but it remains a highly effective remedy for a creditor who goes to court.  
Arguably too effective.  There is a danger that debtors are forced to settle court actions not 
because of weak cases, but because the creditor has frozen assets. 

                                                 
64 In this Part of the Memorandum the parties are described as creditor and debtor, following the language of the Bill 
and the 1987 Act.  The nature of diligence on the dependence is such that the alleged debt has not been proved.  It 
would be more accurate, but perhaps more confusing, to describe the parties as ‘pursuer’ and ‘defender’ as those 
names are used in court procedures.  A defender can use diligence on the dependence to secure a counterclaim 
against the pursuer in the same action. 
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685. It has not, however, as cheap and easy as it should be to get warrant from the court to use 
diligence on the dependence.  Creditors in the sheriff court, for example have had to make a 
separate and expensive application to the Court of Session.  Even within the Court of Session 
applications have been unduly complex.  Similar concerns are raised about procedures for recall 
or restriction after execution. 

Objectives 

686. The key objective of reform is therefore that diligence on the dependence should be quick 
and comprehensive where needed, for example because a defender is trying to hide assets, and to 
the extent needed.  In other cases the defender in a court action should be free to be able to enjoy 
the use of their property until, and if, the creditor has proved their case against them. 

687. The other objective of reform is modernisation, delivering a benefit for both creditors and 
debtors.  Diligence on the dependence, where justified, should be quick and simple to use.  If so, 
it will also be cheaper than at present.  

Consultation and Responses 

688. The Scottish Law Commission examined the substantive law and procedural 
arrangements for diligence on the dependence and made recommendations for reform in its 1998 
Report on Diligence on the Dependence and Admiralty Arrestments 65 (“the 1998 Report”).  

689. The 1998 Report recommended a significant number of significant proposals.  Views on 
these, with comprehensive arguments where Executive support was not thought possible, were 
invited in the ECOS consultation which asked for general comments on a range of proposals: 

• The sheriff courts should have power to authorise and recall inhibition on the 
dependence, 

• Power to restrict the warrant (authority to use diligence) to particular sums or particular 
property, 

• Where arrestment used before service then the claim document66 must be served within 
5 days after that arrestment, 

• A clear and reasonable test for recall of diligence on the dependence, 
• Diligence on the dependence should only be used for money claims, 
• Procedure in the Court of Session should be rationalised, 
• Diligence on the dependence should expire after 3 years, 
• The creditor should be entitled, on success, to the expenses of using diligence, and 
• Old procedures should be abolished where unnecessary, namely– 

o loosing of arrestment (other than for ships), and 
o adjudication in security of future or contingent debts67. 

                                                 
65 Scot Law Com No 164 
66 Claim document is used here as a general term to cover all forms of document used to start a court action: claim 
form, initial writ, petition etc. It has no specific legal meaning. 
67 A future debt is one that will become due, and a contingent debt is one that may become due. 
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690. There was substantial support for the package of reform set out in the ECOS consultation, 
with a variety of comment from respondents across all sectors. There was no clear view offered 
on reducing the days between service of the arrestment and action. Whilst one advice 
organisation supported the reduction to five days, finance and legal organisations wish to see 
either a 14 day or a 21 day period allowed. 

691. The Executive considered the comments on time limits for service of claim documents 
carefully, and was persuaded by the time of the Bill consultation that the policy needed to be 
developed.  It is therefore intended that there will be a uniform period of 21 days after using 
diligence on the dependence in which the claim document must be served on the other party. 

692. The 1998 Report recommended a test for the grant of diligence on the dependence, as 
well as one for recall.  In doing so it departed from the 1989 SLC discussion paper Diligence on 
the Dependence and Admiralty Arrestments (SLC DP No 84) which had recommended only 
general judicial consideration when dealing with applications for diligence on the dependence. 

693. The Executive, however, intends to implement both the 1989 Discussion Paper 
suggestion and the 1998 Report to provide a new test for grant of warrant and a power to limit 
the effect of the warrant.  These further reforms have not been consulted on, and are a considered 
response by the Executive to developments in case law since the 1998 Report.  In particular, in 
the cases of: 

• Karl Construction Ltd v Palisade Properties Plc 2002 Session Cases 270 (“Karl”), and 
• Advocate General for Scotland v. Taylor 2003 Scots Law Times 1340 (“Taylor”) 

Policy Discussion 

694. This Part of the Bill provides primarily for reform of inhibition on the dependence and 
arrestment on the dependence.  It is intended that the reforms in this Part of the Bill will apply so 
far as appropriate to arrestment on the dependence of admiralty actions. 

695. It is intended that the Bill will provide for the new diligence of interim attachment 
through textual amendment of the 2002 Act.  This Part of the Bill is intended to have effect 
through textual amendment of the 1987 Act, and therefore the reforms here will not apply to 
interim attachment. 

Availability 

696. The sheriff courts deal with complex and difficult cases.  Sheriffs already have the power 
to grant warrant to arrest on the dependence of a court action.  The issues considered when 
permission is sought to inhibit on the dependence are similar.  There is therefore no good reason 
to prevent sheriffs dealing directly with such issues rather than referring them to the higher 
courts. 

697. Arrestment on the dependence is available for all claims for payment in the sheriff courts 
regardless of size and procedure.  The Court of Session will grant letters of inhibition in ordinary 
actions (claims over £1500) but perhaps not in summary causes (claims between £750 and 
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£1500) or small claims (under £500).  It would be more consistent for all creditors to be able to 
ask for permission to use diligence.  If nothing else, the value of the claims covered by the three 
types of actions may be increased in the future. 

698. There are, however, good reasons to allow sheriffs to deal with all forms of diligence on 
the dependence.  The lack of full powers compels sheriff court litigants to make a separate 
application to the Court of Session for letters of inhibition.  This adds little to the scrutiny and a 
lot to the expenses, and makes it easier for debtors who are minded to hide assets to evade claims 
that they expect to lose. 

699. In the Court of Session there is no good reason for giving the same judges power to grant 
warrant directly in payment actions, and indirectly through letters of inhibition in payment 
actions.  This adds complexity and expense for no benefit at all to either creditor or debtor. 

700. The purpose of diligence on the dependence is to give the creditor security for a payment 
that may be found due.  An unscrupulous creditor could use diligence on the dependence to put 
pressure on the debtor by freezing assets or blocking sales, even although the creditor does not in 
fact need any security for the claim. 

701. In order to prevent this diligence on the dependence should only be available where it 
serves a purpose, namely in actions for payment of money, or actions asking the court to order 
the debtor to sign and deliver a conveyance of or security over particular land or buildings. 

702. This does not mean that diligence on the dependence should be restricted to ‘simple’ 
payment actions.  The courts are often asked in actions of specific implement to order debtors to 
do or deliver something such as a car, and in most such actions the court will be asked to order a 
payment (say, the value of  a car).  In such cases it is reasonable to allow the creditor to ask for 
security for the value of the claim. 

703. Future and contingent debts are another special case.  Under the law current before the 
decisions in Karl and Taylor it was already the case that diligence on the dependence could only 
be used with specific permission.  A court might, for example, be persuaded that a creditor 
should have security for a claim for payment of a capital sum one year after any decree in a 
divorce action. 

704. The court took into account similar considerations to those the Executive intends will 
apply in the new statutory tests for grant or recall of warrant to use diligence on the dependence.  
They included the debtor running away, going bankrupt, or hiding assets.  There should therefore 
be no need for special rules for future or contingent debts, and they can be covered by the 
reforms in the Bill. 

Proposal 

705. The Scottish Executive intends that the sheriff will have power to grant warrant both for 
arrestment on the dependence, as at present, and inhibition on the dependence in all types of 
procedure.  It would therefore no longer be competent for the Court of Session to grant letters of 
inhibition on the dependence of a sheriff court action. 
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706. It is intended that the Court of Session will have power to grant warrant for arrestment on 
the dependence and inhibition on the dependence in petition proceedings.  The Court will not 
retain a general power to grant letters of inhibition. 

707. It is intended that the availability of diligence on the dependence, in this Part, will be 
restricted to actions that include a claim for payment other than payment of expenses, and to 
other actions in respect of the conveyance or burdening of specific property. 

708. It is intended that a claim for payment will include a claim for payment of a future or 
contingent debt.   

Permission to use diligence 

709. Until recently permission to use diligence on the dependence was given more or less 
automatically.   

710. In the Court of Session a judge could give permission to arrest or inhibit on the 
dependence of an ‘action’, but not ‘petitions’ for reasons which are unclear. The reason may be 
that a petition tends to be to establish a right rather than to demand a payment, but that is not true 
in every case. 

711. In the sheriff court a sheriff could give permission to arrest, but not to inhibit.  A creditor 
wanting to inhibit on the dependence of a sheriff court claim or a Court of Session petition has to 
apply to the Court of Session using an old procedure known as letters of inhibition.  

712. A judge or sheriff can refuse permission to use diligence on the dependence but in 
practice that rarely if ever happened.  Indeed, it was the invariable practice to add permission to 
use diligence to the warrant for first service of a claim document on a debtor whether or not the 
creditor needed or wanted any security to secure the claim.  

713. Letters procedure is different in that the creditor needs to ask for permission, but the 
granting of it involved little or no scrutiny of need.  The main effect of letters procedure is that it 
adds cost and delay to the process of requesting permission. 

714. This state of affairs was considered by the SLC in their analysis in the 1998 Report, 
which considered amongst other things whether diligence on the dependence infringed either 
Article 6 (Fair hearing) or Article 1 of Protocol I (freedom to use property) of the European 
Convention of Human Rights (“ECHR”).  The SLC did not make any specific recommendation 
for reform.  The ECOS consultation noted that debate, and the then unreported decision in Karl. 

715. Karl and Taylor have confirmed that Article 6 ECHR is not engaged in this area, but that 
the then application of diligence on the dependence infringed Article 1 of Protocol 1 ECHR 
because of a disproportionate interference with debtors’ property rights. Karl has a detailed 
analysis of the legal issues and procedural steps needed to ensure ECHR compatibility.   
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716. In the Executive’s view, the analysis in Karl is to the effect that 4 conditions must be 
satisfied before diligence on the dependence is compatible with Article 1 of Protocol 1 ECHR: 

• The creditor must have a prima facie case, that is the allegations in the claim document 
will if proven true lead to success in the action, 

• The creditor must show a specific need for diligence on the dependence, 
• There must be a hearing before a judge, and 
• The creditor must be liable to pay damages for losses of the debtor should the action fail. 

717. Taylor is the later, and authoritative, case but has a more limited analysis of the issues.  In 
Taylor the court held that a hearing was not necessary, and in essence all that is needed if for the 
decision on the application for permission to use diligence to be made by a judge.  Taylor clearly 
establishes a low minimum requirement for ECHR compatibility, but it has all the same been 
subject to some academic criticism68. 

718. When the Bill consultation was published the decisions in both Karl and Taylor had been 
reported, and addressed in Court Rules69 requiring ‘judicial consideration’ (following Karl) 
before permission is given to use diligence on the dependence.  The Executive was still 
considering whether or not to introduce further reforms in response to Karl and Taylor.  

719. The Executive considers that since the decisions in Karl and Taylor, and perhaps because 
of the differences between them, that practice in the courts has not developed in a consistent 
way.  All decisions must be judicially considered, but in some cases a contested hearing is held 
and in others there appears to be little more scrutiny of decisions that there was before the 
decisions in Karl and Taylor.  

720. This does not mean that the courts are acting in a way that is incompatible with 
Scotland’s ECHR obligations, in fact all judicial decisions require to be compatible with the 
rights protected by the ECHR70, but it does mean that parties are treated differently in different 
areas which leads to uncertainty and arguably to unfairness.  The Executive is persuaded that 
such issues can be resolved by applying tests based on those in Karl as needed.  The practical 
effect is in some ways to apply at the permission stage the intended test for recall of diligence on 
the dependence. 

Proposals 

721. The Executive intends that in order to get permission to use diligence on the dependence 
the creditor must have a prima facie case, and satisfy the court that there is a specific need for 
the diligence.  The court will need to be satisfied that it is reasonable in all the circumstances that 
permission be given, and in making the decision consider whether the debtor is: 

• Insolvent or verging on insolvency, or 

                                                 
68 See for example: Gerry Maher article in Scottish Law Times (news) 167 2004 
69 Act of Sederunt ( Rules of the Court of Session Amendment No. 6 (Diligence on the Dependence 2003)  SSI 
2003/537 and Act of Sederunt  (Ordinary Cause, Summary Application, Summary Cause and Small Claim Rules) 
Amendment (Miscellaneous) 2004 SSI 2004/197 
70 Section 6 of the Human Rights Act 1998 (c.42) 
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• Likely, by removal, disposal, burdening or concealment of assets, to defeat or prejudice 
enforcement of any decree. 

722. It is intended that there will be a hearing in every case, except where the court is satisfied 
that there is an urgent need to act before intimation of the claim document.  It is intended in that 
event that there will be a hearing after execution of the diligence and service where the court will 
re-consider the case. 

723. It is intended that at all stages of a diligence on the dependence the onus will lie on the 
creditor to show that the permission to use diligence is reasonable in the circumstances. 

Execution and effect 

724. The first that a debtor may know of a claim is when a bank account is arrested, or they 
receive a copy of an inhibition.  They may not know why their account has been arrested until 
they get a copy of the claim document from the creditor.  It is therefore important first that the 
claim document is served quickly, and that the creditor loses their diligence if that doesn’t 
happen. 

725. In view of the importance of this issue the Executive originally proposed that service 
should be made within 5 days after execution of diligence.  Respondents pointed out that the 
creditor, without any fault, would often be unable to serve the claim document within such a 
short period.  The diligence would then be cancelled, and the creditor would lose a security that 
they might not get again.  

726. It is therefore reasonable to offer more time for service.  The consultation responses 
support either 14 or 21 days for service.  The Executive prefers 21 days as that is the normal 
period allowed for notice of a claim document (the ‘induciae’ of a claim).  The longer of the two 
suggested periods therefore offers the benefit of consistency with other court rules. 

727. At present, if the court gives permission to use diligence there are no limits on the amount 
that can be arrested or the property that can be affected.  In this area law and practice run closely 
together and can be hard to disentangle.  There is no doubt that the court has power to restrict 
diligence on the dependence once executed, and it is logical to extend that power to the grant 
stage.  In practice, however the warrant if granted is on the face of it unlimited when granted. 

728. The next consideration arises from the execution stage.  Sheriff officers or messengers-at-
arms do not on the face it execute diligence for an unlimited sum.  In (say) an arrestment on the 
dependence the arrestment schedule refers to the sum sued for in the claim document, and 
invariably adds the words “more or less”.  The meaning of that phrase has been determined by 
the courts to mean that everything that could be arrested is arrested71 . 

729. This makes a real difference to the debtor.  For example, £2.4 million due to the Glasgow 
Herald in an action for defamation in 1993 was arrested for a claim of £750 000 in damages72.  
                                                 
71 See Ritchie v. McLachlan  (1870) 8 M 815 
72 See Henderson v George Outram and Co. Ltd., 1993, SLT (OH) p 824. 
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The Commission commented that law and practice in this area was clearly excessive, particularly 
as in some cases this can mean the sums are frozen or property effected for a considerable time. 
Cases, particularly complex cases involving large sums, may run for months or even years.  

730. This difficulty with diligence on the dependence was not resolved by the decisions in 
Karl and Taylor.  There is however a conceptual link between the issue of permission to arrest, 
and what is affected by the arrestment.  It may only be appropriate, or proportional, to grant a 
restricted warrant.  An unlimited warrant may tip the balance in favour of the creditor, where a 
limited one will do justice to both interests.  

731. In most cases the court should be left to strike the necessary balance between the interests 
of the debtor and creditor in an undecided case.  Where a claim is limited to a narrow dispute 
about whether a property should be conveyed or burdened with a security (mortgage), it can be 
said in advance that the only security a reasonable creditor can need is a security over the 
property in question. 

732. The Bill in Part 5 is intended to reform the linked diligence of inhibition in execution, 
which is used after a payment is found due.  Most of those reforms will apply to diligence on the 
dependence.  For example, Part 4 will determine what property is affected and when. 

733. The Bill in Part 10 is intended to reform the linked diligence of arrestment in execution 
and action of furthcoming.   Again, most of those reforms (so far as not providing for release of 
money etc.) will apply to arrestment on the dependence.  For example, Part 10 provides a 
protected minimum balance to protect debtors from having the whole of a bank account frozen.  
It also provides for the arrestee to notify the creditor of any sum arrested. 

Proposals 
734. The Executive intends where diligence on the dependence is executed before the claim 
document is served that the diligence will cease to have effect unless service takes place within 
21 days.  The 21 day period should be capable of extension in all cases by the court, which will 
be particularly useful in admiralty actions where the debtor is more likely to be abroad.  Section 
17 of the Debtors (Scotland) Act 183873 (“the 1838 Act”) will need to be repealed as a 
consequence of this change.  

735. It is intended that the court may limit the sum attached by arrestment or the property 
affected by inhibition.  Any limit on arrestment must not exceed a cap, which may be determined 
in part by regulations made under the Bill.  In an action for specific implement on a property, the 
court will be required to limit any inhibition on the dependence to that property.  

Recall, restriction and expenses of diligence 

Recall and restriction 

736. After permission to use diligence is given the debtor can ask the court to recall the 
warrant, or to recall or restrict any diligence that has been executed on the warrant. To do so, 

                                                 
73 1838 c.114 (1 & 2 Vict.) 
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however, the defender must prove that the diligence has been executed incompetently or 
irregularly, or that the effect of the diligence is ‘nimious (excessive) or oppressive’.  

737. Debtors are rarely aware of any technical defect in execution.  This makes it more likely 
that they will need to show oppression.  It can be very difficult first to identify what is serious 
enough to count as oppression rather than (say) inconvenience or unfairness, and second to 
convince a court that the circumstances identified do in fact add up to oppression.  

738. In practice, therefore, the numbers of applications for recall or restriction are low in 
comparison to the numbers of diligences.  It is thought that is because of the difficulty of 
meeting the present test for recall or restriction, and not because debtors are happy that diligence 
on the dependence is used fairly or in a proportionate way.  

739. The courts should keep their existing power to recall or restrict diligence on the 
dependence on the ground that it is irregular or incompetent due to a technical defect, or 
ineffective in some other way.  The current "nimious or oppressive" test is however both unclear 
and of uncertain value, and should be replaced by a test that clearly states the factors that the 
courts must consider when recalling or restricting diligence.   

740. The debtor makes an application for recall or restriction, but the creditor has not at that 
stage proved that any sum is due.  It is reasonable therefore that the creditor should have to 
satisfy the court that the existing arrangements strike the right balance.  This is the reverse of the 
normal position which is that it is the person making an application who must satisfy the court.  

741. Loosing of an arrestment is an old procedure that originated in the practice of court 
officers releasing arrested property in exchange for caution (guarantee) for payment.  The bond 
which proved the guarantee was sometimes either lost or ‘lost’, and the Arrestments Act 161774 
(“the Act of 1617”) required that bonds were registered with the court.  Loosing is still used in 
admiralty actions, although not under the Act of 1617, but in all other respects will serve no 
purpose in the modernised diligence system being introduced in the Bill.  

Expenses 

742. The issue of who pays the expenses of a court action where diligence on the dependence 
is used is similar to, but more minor than, the issue of wrongful or unreasonable use of diligence.  
The courts should therefore have similar powers to enable them to do justice between the parties 
to an action. 

743. The expenses, or costs, of an action are intended to compensate a party for the legal and 
other costs involved in going to court.  They are calculated from tables for the different sets of 
court procedure.  The courts have a broad discretion on whom if anyone should be ordered to 
pay the costs of another party, subject to the general rule that costs should follow success.  If the 
creditor wins the debtor pays, and vice versa. 

                                                 
74 Acts of the Parliament of Scotland, 1617 c17. 
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744. The costs of using diligence on the dependence are an exception to that general rule.  
Under current law, creditors use diligence on the dependence at their own expense.  The debtor 
does not have to pay the creditor’s costs in getting security for the claim, ever when the debtor 
loses the action.  Equally, if the creditor behaves unreasonably then the debtor will only have a 
remedy if they suffer the kind of loss compensated by damages. 

745. That does not mean that the creditor should automatically get the costs of diligence on 
success, or vice versa for the debtor.  Court actions can be complicated.  Success can be mixed, 
particularly where (say) a debtor has counterclaimed against the creditor. It could also be the 
case that a creditor has lost on the merits, but the debtor’s behaviour was such that it was 
reasonable for the creditor to ask for and get security for the claim. 

746. The court should therefore be able to balance all relevant factors in deciding whether or 
not to award costs.  A sensible starting point for that balancing exercise is for there to be a 
presumption that the creditor is paid the costs of diligence regardless of the outcome, but subject 
to the court limiting or refusing those costs where reasonable.  Equally, debtors who lose should 
still be entitled to their costs if the creditor behaved unreasonably in asking for or using 
diligence. 

Proposals 

747. The Executive intends that there will be a new test for recalling or restricting diligence on 
the dependence.  The court which gave permission must first consider whether warrant or any 
diligence is invalid in which case it must recall it.  If the warrant or diligence is valid then the 
court may, if it is reasonable in all the circumstances, recall or restrict the warrant or any 
diligence, but must have regard to whether the debtor is: 

• insolvent or verging on insolvency, and 
• likely, by removal, disposal, burdening or concealment of assets, to defeat or prejudice 

enforcement of any decree. 

748. It is intended that the courts will have power to order the debtor to consign a payment 
into the court, or to provide a third party guarantee of payment (caution) or some other security.   
The courts will be able to make any order needed to manage the effect of recalling or restricting 
a diligence (an ancillary order).  

749. It is intended that there will be a presumption that the warrant or diligence should be 
recalled or restricted as requested by the debtor.  It will be for the creditor to satisfy the court 
otherwise.  

750. It is intended that the process of loosing of an arrestment shall be abolished except in 
admiralty actions and that the Act of 1617 will be repealed. 

751. It is intended that the creditor shall be entitled to the costs of using diligence on the 
dependence regardless of success, unless modification is reasonable or the creditor was acting 
unreasonably.  The debtor shall be entitled on the same basis to the costs of opposing the 
diligence if the creditor was acting unreasonably, or if modification is reasonable in all the 
circumstances. 
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Prescription of arrestment 

752. People need to able to plan rationally for the future and not worry too much about what 
happened in the past.  The law encourages the necessary certainty through the rules of 
prescription.  Claims for payment that people may have lapse, or prescribe, after a certain time.  
The length in which a claim can be enforced depends on the type of obligation in question. 

753. Arrestment is a case in point.  The diligence, whether in execution or on the dependence, 
only attaches (freezes) property.  Under current law it must be followed up by an action of 
furthcoming before there can be any payment.  Creditors should not be able to freeze property 
indefinitely, and since the 1838 Act an arrestment lapses (prescribes) after 3 years unless insisted 
upon by the creditor. 

754. There is, however, a difficulty with section 22 of the 1838 Act.  It is arguable that 
prescription starts running from the date of a diligence in execution.  The problem with that, if 
so, is that the creditor cannot insist on the arrestment until decree is granted because there is no 
right to make good the claim by furthcoming.  If decree is granted within 3 years, the creditor 
may be left with only a short time in which to obtain payment or lose the security (and with it the 
best chance of payment). 

755. In order to avoid this potentially harmful and unintended consequence section 22 of the 
1838 Act should be replaced by a new statutory provision setting out clearly the law on the 
negative prescription of arrestments on the dependence and other arrestments, along the 
following lines: 

• An arrestment on the dependence should (if not insisted on) prescribe three years after 
the date of decree for payment, unless the debt is future or contingent, 

• An arrestment in execution for payment of a debt presently due should (if not insisted on) 
prescribe three years from the date of execution of the arrestment, and 

• An arrestment in security of a future debt or a contingent debt should (if not insisted on) 
prescribe three years after the date when the debt becomes payable. 

Proposal 

756. The Executive intends to repeal section 22 of the 1838 Act, and to clarify the law on 
prescription of arrestment both on the dependence and in execution. 

Adjudication in security 

757. Adjudication in security is the diligence on the dependence that links with adjudication 
for debt.  It shares all of the disadvantages of adjudication for debt, and is equally uncommon.  It 
should therefore be abolished by the Bill. 

Proposal 

758. The Scottish Executive intends that the diligence of adjudication in security will be 
abolished. 
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Alternative approaches 

759. The Executive considered other ways of delivering the intended reforms before settling 
on policy for the Bill. 

Permission to use diligence 

760. The Executive considered leaving it entirely to the courts to develop the law on 
permission to use diligence on the dependence.  Indeed, when the Bill consultation was 
published the Executive was aware of the decisions in both Karl and Taylor but took the view at 
that time that there was no need to intervene.  In particular, provided there was ‘judicial 
consideration’ of the decision Scots Law was compatible with ECHR obligations. 

761. In the event, the Executive decided that there was enough legal and practical uncertainty 
about the law in this area to justify statutory provision.  The Bill will therefore provide for a test 
for grant of permission to use diligence.  The test developed in response to Karl and Taylor 
builds on the work in the 1989 Discussion Paper and the 1998 Report, and in Executive 
consultations, but does not follow any single previous recommendation for reform. 

Limiting the sum secured  

762. The Commission’s preferred option for reform to restrict the “more or less” rule75   was 
based its recommendation for a new system of judicial hearing for assessing every application 
for a warrant for arrestment on the dependence to particular funds or property when examining 
every case.  

763. An alternative proposal of the Commission, and the one that it is intended the Bill will 
introduce, was suggested by the Commission in the 1989 Discussion Paper76. It would limit the 
amount which could be caught by arrestments on the dependence, the limit being set by 
reference to a formula.  

764. It was noted in the Commission's consultation that a formula based on the sum sued for 
could lead to pursuers making inflated claims in order to secure arrestments over a larger sum.  
However, the Executive felt that proposals in the Bill for a test for grant of permission to use 
diligence and the greatly strengthened provisions for restriction and recall meant that there was 
no justification for any further limit on the courts’ discretion. 

PART 7: INTERIM ATTACHMENT 

Aim 

765. To extend diligence on the dependence so that a security for payment is possible over 
corporeal moveable property (modernisation theme). 

                                                 
75 SLC DP 84 par 2.141 
76 ibid para 2.163 Proposition 13 para 
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Policy Objectives  

Background 

766. Diligence on the dependence is considered in more detail in the discussion above on Part 
6 of the Bill. This form of diligence gives a creditor77 a security for payment of a debt that may 
or may not be due.  Creditors can attach property but do nothing else until, and if, they get decree 
for payment.  It is a provisional or protective measure. 

767. All of the diligences on the dependence are based on some other form of diligence, but 
modified by special rules.  As discussed above there are four existing forms of diligence on the 
dependence all being reformed or repealed in the Bill.  They are: 

• Arrestment on the dependence, 
• Inhibition on the dependence 
• Admiralty arrestment on the dependence, and 
• Adjudication in security. 

768. There has never been an interim diligence against corporeal moveable property in 
Scotland.  If there had it would have been called something like ‘poinding on the dependence’. 

769. In the 1998 report the Scottish Law Commission noted that there was: 

"A gap in the provisional and protective measures available under Scots law in so far as 
there is no means for attaching articles of the defender’s movable property in his 
possession on the dependence of an action for payment".78 

770. Historically, this gap could be justified because warrant for diligence on the dependence 
was available on demand.  Poinding on the dependence would have had a harsh effect on debtors 
if (say) the stock-in-trade of a business could be frozen more or less on a whim. 

771. By the time of the 1998 Report the Commission was, as discussed above, recommending 
that warrant for diligence on the dependence should not be available on demand.  There should 
instead be judicial consideration of any application for warrant on the dependence.  If a judge has 
discretion to balance the interests of debtor and creditor then there ceased to be any compelling 
argument against (what was then) poinding on the dependence or interim poinding. 

772. When the 1998 Report was published poinding was the diligence against moveable 
property, or more exactly corporeal moveable property, held by the debtor. The 2002 Act 
replaced poinding with the new diligence of attachment.  A new diligence on the dependence 
will therefore be based on attachment under the 2002 Act. 

                                                 
77In this Part of the Memorandum as in the discussion on Part 6 above the parties are described as creditor and 
debtor, following the language of the Bill and (in this case) the 2002 Act. 
78 Scot Law Com No 164, paragraph 1.7. 
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Objective 

773. The objective of reform is to modernise diligence on the dependence in general, and the 
diligence of attachment in particular, so that a security can be put in place over the defender’s 
goods (corporeal movable property) during a court action, while leaving the debtor free to enjoy 
the use of their goods until, and if, the creditor has proved their case against them. 

Consultation and Responses 

774. The Scottish Law Commission set out a new diligence on the dependence which is to be 
introduced and known as interim attachment.  This will protect most types of moveable items in 
the debtor’s possession, but held outside the debtor’s home, from being transferred or sold by the 
debtor. 

775. The Scottish Law Commission sought views in the 1989 discussion paper Diligence on 
the dependence and admiralty arrestments (SLC DP 84) on the introduction of an interim 
remedy against goods held by the debtor, where the court would have a new discretion to grant 
or refuse warrant for diligence in depending court action.   

776. Responses were mixed, and those in favour generally felt that the benefit of the proposed 
new diligence was self evident.  Those against were generally concerned that in practice the 
diligence would be too easy to use as the courts would not in fact put any hurdle in front of 
creditors even after the reform of diligence on the dependence proposed at the same time. 

777. In the 1998 Report the Commission noted this concern, but took the view that the courts 
could and should be expected to administer any ‘gateway’ into diligence in a proportionate way.   
That being so it considered that there were 3 strong arguments in favour of interim attachment: 

• There is a gap in the Scottish system of interim remedies, 
• Other UK jurisdictions and other developed economies don’t have this gap (in part 

because diligence on the dependence is not available on demand), and 
• Unsecured creditors who might use interim attachment are at a disadvantage compared to 

floating charge holders who attach goods when a charge crystallises. 

It recommended therefore that interim attachment should be introduced. 

778. In the ECOS consultation, the Executive noted the work of the Commission as set out 
above, and that the Executive hoped to replace the diligence of poinding (then prospectively 
abolished by the Abolition of Poinding and Warrant Sales (Scotland) Act 200179) with a 
diligence against goods.  It therefore asked whether in the event that alternative arrangements for 
attachment of corporeal moveables pass into law provisional and protective measures should 
apply. 

779. A strong majority of respondents to the ECOS consultation supported the need for this 
type of provisional and protective measure were poinding to be replaced by attachment. 

                                                 
79 2001 asp 1 
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780. In the Bill consultation the Executive noted the support from respondents to the ECOS 
consultation, and confirmed that it intended to introduce a new diligence on the dependence to be 
known as interim attachment, and invited comment on the provision in the draft Bill annexed to 
the consultation.  No respondent offered any further comment. 

Policy discussion 

781. The gap in existing remedies is discussed above.  Of course, a gap is one thing and a 
demand for something to fill that gap is another.  The Scottish Executive does indeed consider 
that creditors are prejudiced by the current absence of interim attachment. 

782. For example, in the 1996 Emerald Airways case80 an aircraft was purportedly arrested in 
its owners’ hands by an admiralty arrestment.  The court refused to agree that an aircraft (unless 
perhaps a sea plane on water) could be dealt with in the same way as ship and released the 
arrestment.   The general view was and is that an aircraft is corporeal moveable property and can 
only be attached in execution of a decree or document of debt. 

783. The Executive considers that aircraft move in and out of Scotland in the same way as a 
ship does.  The reason justifying special rules for the arrestment on the dependence of a ship 
(discussed below) apply with equal force to aircraft.  Interim attachment is therefore needed in 
order to give creditors of aircraft owners equal treatment with creditors of ship owners. 

Warrant to use interim attachment 

784. The aircraft example also serves to illustrate the importance of interim attachment not 
being used lightly. An aircraft is a very valuable asset and a debtor should have a chance both to 
oppose warrant and to seek recall or restriction after attachment.  The onus of satisfying the court 
that interim attachment is needed should at all times lie on the creditor, who will not of course 
have proved that any sum is due. 

785. The issues the court will need to consider and balance are the same as they are for the 
other diligences on the dependence.  The Executive considers therefore that interim attachment 
should be dealt with by the courts in the same way as those other diligences, namely by having 
regard when reaching its decision to: 

• Whether the debtor is insolvent, or verging on insolvency, 
• Whether the debtor is likely to remove etc. assets to defeat or prejudice the pending 

claim, 
• The impact on affected third parties, and 
• Whether it is reasonable in all the circumstances to grant the warrant. 

786. The court should not grant warrant without giving the debtor and any other person having 
an interest a chance to be heard except where there is an urgent need.  If an urgent warrant is 
granted there should be hearing as soon as practicable thereafter. 

                                                 
80 Emerald Airways Ltd v Nordic Oil Services Ltd 1996 Scots Law Times 403, Outer House. 

420



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 116  

Exempt property 

787. In the same way as (say) arrestment on the dependence is based on arrestment in 
execution, interim attachment should be based on attachment under the 2002 Act.  The Executive 
considers that interim attachment should therefore not be competent against any article exempt 
from attachment under section 11 of the 2002 Act, namely: 

• Tools of the trade up to the value of £1000, 
• A vehicle up to the value of £1000, 
• DIY tools kept outside a dwellinghouse, and  
• Mobile homes. 

788. The Executive also considers that interim attachment should not be competent inside a 
dwellinghouse.  The definition schedule 2 to the 2002 Act of non-essential assets inside homes 
that can be attached under an exceptional attachment order will not therefore be relevant for 
interim attachment. 

Interim attachment on decree 

789. In all other diligences on the dependence decree for the creditor in the depending court 
action turns the diligence on the dependence into a diligence in execution.  For example, it is 
intended that if funds in a bank account are arrested before decree then notice of that decree will 
trigger automatic release under Part 10 of the Bill. 

790. The Executive considered whether interim attachment should turn into attachment in 
execution in the same way, but decided against that.  Attachment is different from either 
arrestment or inhibition. 

791. When money in a bank account is arrested the amount arrested is fixed, or will in any 
event need to be established in separate action of furthcoming.  Inhibition is an incomplete 
(inchoate) diligence and doesn’t attach any property.  If an inhibition is breached the offending 
deed is reduced, and therefore issues of value don’t arise at all. 

792. Attachment under the 2002 Act, however, can’t complete without a valuation.  If nothing 
else there needs to be a value in case the attached item doesn’t sell and is transferred to the 
creditor in satisfaction of the debt.  This means that either: 

• The item attached is valued at the interim attachment with the risk that the value becomes 
unfair to one or other party between attachment and decree, or 

• The item is attached but not valued, and the court messenger needs to come back and 
value (or re-value) after decree. 

793. The Executive considers that the simplest solution is best where the way forward is 
unclear.  The 2002 Act already provides for speedy valuation and auction of attached articles.  It 
is therefore proposed that an attached article will stay attached for 6 months after decree, or 
longer on cause shown.  In that period the creditor can serve an attachment in execution, failing 
which the interim attachment should cease. 
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Miscellaneous 

794. The Executive considers that the costs of applying for and executing interim attachment 
should be dealt with in the same way as for the expenses of other diligences on the dependence.  
The creditor would get the costs of the diligence unless they were acting unreasonably, but as a 
debtor protection the costs could only be recovered from the attached goods. 

795. The debtor may make one or more payments towards the sum due after decree when the 
interim attachment is still in force.  The Executive considers therefore that the Bill should 
provide that the order in which payments to account are applied, or ascribed, to the debt are: 

• Expenses of the attachment, 
• Interest on the debt up to the date of attachment, and 
• The sum due with interest since the date of attachment. 

Proposal 

796. The Executive intends that there will be a new diligence on the dependence over 
corporeal moveable held outside dwellinghouse, to be known as interim attachment.  It will be 
based on the diligence of attachment that replaced poinding under the 2002 Act. 

797. Warrant to use the diligence in a depending court action will not be available as of right, 
but only on the court being satisfied in general that is appropriate for the creditor to use diligence 
on the dependence as discussed for Part 6 of the Bill above. 

Alternative approaches 

Exceptional interim attachment order 

798. The Executive’s policy is that ordinary attachment in a home is too intrusive to be 
justified unless a compelling case otherwise is made out.  The Executive therefore considered 
whether or not interim attachment within a home should also be authorised in exceptional 
circumstances.  

799. Extending to diligence to dwellinghouses would have meant that there was no gap in 
provision.  Against that, seizing goods in a dwellinghouse would not be the truly exceptional 
event it should be if the creditor could have access even before they had proved that any money 
was due. 

800. The Executive therefore decided that the arguments in favour of respecting the privacy 
and dignity of debtors in their homes are so strong that interim attachment should not be 
competent in a dwellinghouse, even at the risk of some loss of security to creditor who could 
otherwise have made out a good case for an exceptional attachment order under for Part 3 of the 
2002 Act. 
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PART 8: ATTACHMENT OF MONEY  

Aim 

801. To ensure that a diligence can be used against money, making it harder for ‘won’t pays’ 
to avoid their debts (removing barriers to business theme). 

Policy objectives 

802. As mentioned above, attachment replaced poinding as the diligence for use against 
corporeal moveable property.  It is diligence at its most basic: pick something up, take it away, 
and sell it.  It is however too basic as under current law it does not clearly cover one kind of 
property that you can pick up and take away: money.  

803. The law should provide a remedy for creditors to use against all forms of property.  The 
Bill is therefore intended to introduce a new diligence of money attachment with the objective 
that money held by the debtor may be attached during enforcement. 

Consultation and Responses 

804. The Scottish Law Commission sought views in the 1987 discussion paper Attachment 
Orders and Money Attachment (SLC DP 108) on whether money attachment should be 
introduced as a new diligence for use in the enforcement of civil debts81.  The Commission 
considered the responses when framing the recommendations for reform in the 2001 report. 

805. The Commission concluded that there are four arguments in favour of clarifying and 
extending the law through a new statutory diligence of money attachment 

• All assets of a debtor should be liable to diligence (universal attachability), 
• Money vests in a trustee on sequestration, and should not therefore be exempt from 

diligence, 
• Most developed legal systems have a method of enforcing debt against money, and 
• Sheriff officers and messengers-at-arms come across money in the course of executing 

other diligences, but cannot attach it. 

806. The Commission recommended that there were issues around extending attachment to 
money, but considered that they could be resolved.  The main issues they identified are that 

• Ownership of money is difficult to prove, 
• Money required for subsistence should not be attached, and 
• Searches for money are likely to be intrusive, and could be deeply resented in some 

circumstances. 

                                                 
81 The criminal courts in Scotland have extensive powers to make confiscation orders and forfeit money which is 
the proceeds of crime. 
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807. The Commission therefore recommended in the 2001 Report82  that there should be a new 
diligence of money attachment for use against money (cash and instruments) held by the debtor 
anywhere outside a dwelling house or the residential part of a building with other uses. 

808. In the ECOS consultation the Executive stated that it would implement the Commission's 
recommendations, and invited comments on the proposed reform.  All respondents were in 
favour of the reform.  Comments emphasised the importance of not attaching in non-commercial 
premises, and how to make the diligence more effective by (for example) including a power to 
open locked places and containers.  

809. In the Bill consultation the Executive noted the support from respondents to the ECOS 
consultation, and confirmed that although provision was not included in the draft Bill it would be 
in the Bill when introduced.  

Policy discussion 

810. It is not clear under current law whether money held by a debtor may be subject to 
diligence. The Scottish Law Commission considered that poinding and warrant sale was an 
inappropriate diligence because:  

“Later steps in the diligence - advertisement and sale of the attached goods - being 
designed to turn property into cash, are inappropriate when the attached property is itself 
cash”83. 

811. This concern is still there under current law.  The 2002 Act provides that attachment is 
‘for recovery of money owed’. 

812. In law, it is still an open question whether notes and coins are capable of attachment. 
Before the 1987 Act, for a poinding to recover a Crown debt (taxes, duties etc.), the sheriff could 
authorise a poinding of the debtor’s moveable effects including bank notes, money, bonds and 
bills. Attachment, however, is not poinding.  It does not follow that (say) a common law power 
to poind money transfers to a statutory diligence such as attachment.   

813. The position is even less clear for other diligences, such as a sequestration for rent 
enforcing the legal security created by landlord’s hypothec for rent.  Institutional Scottish legal 
writers such as J. Graham Stewart in A Treatise on the Law of Diligence are either silent on the 
possibilities, or in the case of Bell in his Principles say that money is not secured by (for 
example) the hypothec.  

814. In part this uncertainty is because of a legal debate about what kind of property ‘money’ 
is.  The answer to that question is not quite as obvious as might appear at first.  In order to be, at 
least in principle, capable of attachment under any existing diligence money would have to be 
corporeal moveable property. However notes and coins have important features which 
distinguish them from other corporeal moveable property.  

                                                 
82 SLC 183 recommendations 63 to 77. 
83 Ibid para 5.1 

424



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 120  

815. Firstly, bank notes are best seen as incorporeal moveable property given that they are 
promissory notes within the meaning of the Bills of Exchange Act 188284 (representing a 
promise to pay the bearer on demand). A claim or entitlement to money is not itself ‘money’.  

816. Secondly, notes and coins (cash) which circulate or are intended to circulate as currency 
can’t be sold as money is not itself sold or exchanged.  Money is lent, or given as a gift, or paid 
in discharge of a debt due to a creditor. However, notes or coins that don’t circulate as currency 
can be sold.  For example, an historic gold sovereign would be sold for market value rather than 
used in a shop as legal tender. 

817. So the position appears to be that circulating notes are incorporeal property and can’t be 
attached, circulation coins are corporeal moveable property and can (on one view at least) be 
attached, and non-circulating cash in any form is corporeal moveable property and can be 
attached.  In an important sense, however, the debate about what category of property to put 
money in is academic for the purpose of the Bill. 

818. In practice money is not attached, the obligation to pay on a banknote is not arrested, and 
the diligences (or more exactly court procedure) of sequestration for rent is to be abolished.  
Unless an effective diligence against money is created to cut across the debate then this 
important source of payment is lost to the creditor enforcing a debt. 

A new diligence of money attachment 

819. The Executive considers that the new diligence of money attachment should be used in 
execution of a debt constituted by decree or document of debt.  For that reason the diligence 
should only be competent if the debtor has been: 

• Charged, and has failed, to pay the sum due, and 
• Provided with a copy of the Debt Advice and Information Package. 

820. The Executive considers that money attachment should not be available on the 
dependence of an action, given that under money attachment the property is removed rather than 
‘frozen’.  As mentioned above, under Part 6 of the Bill the intended new diligence of interim 
attachment should extend only to property subject to enforcement under the diligence of 
attachment as created by the 2002 Act. 

821. Attachment under the 2002 Act can take place within a debtor’s home, at least in 
exceptional circumstances.  The Executive considers that searching for money within a debtor’s 
home is too intrusive to be contemplated.  A search of the debtor’s person would be even worse: 
intrusive, humiliating and in all but the rarest of cases unproductive of any benefit to the creditor.  
Such searches should not be permitted, which in the case of searches within the home will mean 
a specific ban in the Bill. 

822. Money attachment should therefore be restricted in its competence.  Any such restriction 
will disadvantage the creditor, but in all diligences a balance must be struck between strongly 

                                                 
84 1882 c.61. 
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competing interests.  In the case of searches against the person and searches in the debtor’s 
home, the Executive believes that the balance struck must favour the privacy and dignity of the 
individual. 

823. The Executive considers that money attachment should be competent in any place other 
than a dwelling house. It follows that money in shop tills and taken at large sporting and 
entertaining events, or held in the glove compartment of a car can be attached, but not money in 
the debtor’s home. 

824. Having said that money attachment should not be competent within a home, there remain 
clear practical links between money attachment and attachment under the 2002 Act.  In practice 
court messengers are likely to attach and money attach as appropriate at the same time and in the 
same premises.  For that reason the Executive considers that: 

• Money attachment should be executable on the same days, and at the same times of day, 
as ‘ordinary attachment’, and  

• A summary warrant should authorise money attachment. 

825. The Scottish Executive considers that statute should provide a definition of money for the 
purposes of the diligence.  This will serve two purposes: 

• It will circumvent any argument about what can be attached and what cannot, and 
• It will assist court messengers in carrying out a money attachment when instructed to do 

so. 

826. ‘Money’ should mean cash and instruments having value.  The most obvious example of 
an instrument having value is a cheque, but there are other common (postal orders) and not so 
common (negotiable instruments) examples.  In order for the diligence to be effective the 
Executive considers that there should be a power to modify the definition of ‘instrument having 
value’ so that any future forms of money can be attached. 

827. The definition of ‘money’ should only cover cash used as a medium of exchange, that is 
Bank of England notes, Scottish bank notes, and foreign bank notes.  If cash has a different 
intrinsic value, in other words if is collectable for its own sake, then it is not money.  In that 
event it would be attachable by ‘ordinary’ attachment. 

Effect of money attachment 

828. The whole point of money, cash and instruments having value, is that they circulate.  
They are one of the most ‘movable’ forms of property and there is often nothing to suggest that 
money belongs to one person rather than another.  It would be all too easy for a debtor to say, for 
example, that they are looking after cash for a relative or a business partner.   

829. The Executive considers therefore that in order for money attachment to have effect there 
must be a presumption that money found on the debtor’s premises belongs wholly or partly to 
the debtor.  It is however reasonable for the court messenger executing the attachment to ask if 
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anyone else has an interest, so that the courts can consider any competing claims when dealing 
with the creditor’s application for a payment order. 

830. Where the court is satisfied that attached money does not belong to the creditor the 
attachment should cease to have effect.  In many cases, however, it will be claimed that a third 
party owns the money in common with the debtor.  In those cases the money attachment should 
still have effect, but the court should be able to do justice between the debtor, creditor, and third 
party. 

831. It should be for the debtor or third party claiming that money is owned in common to 
prove that fact on the balance of probabilities (the normal civil standard of proof).  If proved the 
sheriff should authorise payment to the creditor from the debtor’s part of that money.  However, 
doing justice may require more than that. 

832. The sheriff should be able to consider an application by a third party at any time between 
attachment and disposal of the money, which in the case of an instrument having value may be a 
period of weeks or even months or after disposal of the money if a claim was made before 
disposal but not resolved.   

833. If a third party claim is made before disposal the sheriff should be able to discharge the 
attachment if disposal of the money would be unduly harsh to the third party.  This power could 
be used if the money was needed to support the third party, and the court was satisfied that it 
would in fact be spent on that purpose.  It could be used if realising an instrument at a particular 
time would mean a very poor return because of temporary market conditions. 

834. If a claim is made after disposal the creditor should have to compensate the third party for 
the lost value by paying a proportion of the cash received, or in the case of an instrument a 
proportion of the value realised.  The court will not, of course, guarantee the payment.  The Bill 
should therefore give the third party the right to raise a claim against the debtor for the sum due. 

835. The Executive considers that where money owed in common by a third party is released 
from the attachment because of hardship, or because (say) the third party having established their 
claim redeems the money by paying the debtor’s share to the court messenger, the debtor should 
be able to attach other money owned by the debtor at the place of attachment.  The costs of that 
further attachment would in due course be paid by the debtor from the attachment proceeds. 

836. The Executive considers that attached money should be removed and held by the court 
messenger until the court can consider how to dispose of it.  The debtor will not have been able 
to do anything about cash, but may realise or attempt to realise an instrument having value such 
as a cheque.  The third party who wrote a cheque could be persuaded to stop it and pay in cash, 
or by another cheque which would not be attached.  The court should be able to deal with that 
kind of behaviour as a contempt of court. 
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Money attachment process 

837. Most of this Part of the Bill provides in detail for the process of money attachment.  The 
process of money attachment from the debt being established to payment from the debtor is 
therefore: 

• Decree or document of debt authorises the diligence, 
• Creditor provides debtor with Debt Advice and Information Package, 
• Court messenger instructed by creditor, 
• Charge to pay served by court messenger, and debt not paid, 
• Attachment executed and money removed by court messenger, 
• Schedule of money attachment completed by court messenger immediately after 

attachment, and copy of the schedule given to the debtor, 
• Specialist valuation instructed by court messenger, if needed, and if practicable within 14 

days after attachment, 
• Instrument having value realised after application by court messenger to sheriff, if needed 

because value will deteriorate substantially and rapidly, 
• Interim report of attachment sent court messenger to the sheriff within 14 days unless 

longer period needed for valuation, 
• Creditor applies to sheriff for payment order, 
• Payment order authorises court messenger to pay the creditor, if necessary after 

realisation of instrument having value, 
• Final report of attachment sent by court messenger to the sheriff within 14 days after 

disposal of attached money, 
• Final report of attachment is examined the auditor of court, and 
• The sheriff considers the auditor’s report, and if needed makes an order declaring the 

balance due to or by the debtor. 

Annex F illustrates the key parts of the process in a flowchart. 

Cessation of money attachment 

838. It is intended that money once attached may be released from the attachment in several 
ways.  They are: 

• Payment or tender of the sum recoverable (debt, interest, expenses) to the creditor or the 
creditor’s representatives, 

• Failure of the creditor to apply for a payment order within the specified time limit, 
• Redemption of an instrument having value by payment of that value by the debtor to the 

court messenger, 
• The sheriff orders release (see the next paragraph), and  
• The sheriff declares that the attachment ceases to have effect due to a material 

irregularity, if appropriate on the application of the debtor or a third party. 

839. The Executive considers that the debtor should be able to oppose the making of a 
payment order for release of attached money, and that if the sheriff is satisfied that the 
attachment is or will be unduly harsh to the debtor may order the release of money up to the 
value of £1000.  If necessary the sheriff should be able to order the realisation of an instrument 
of value so that cash is available for release to the debtor. 
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Miscellaneous 

840. This Part of the Bill is intended to provide for a number of new court applications.  
Money attachment will only be available in execution of a court decree or equivalent, and the 
Executive considers therefore that the debtor should not be entitled to civil legal aid for any 
application under this Part.  Advice and assistance from a solicitor will be available, and the 
DAIP will have been given to the debtor including a list of local money advisers. 

841. The Executive considers for the same reason that there should only be a limited right to 
appeal to a higher court against any decision made by the sheriff.  With one exception, there 
should be an appeal with the agreement of the sheriff on a point of law only to the sheriff 
principal and no further.  The one exception is that there should be no appeal against a decision 
to order early realisation of money likely to deteriorate in value in view of the urgent need for a 
final decision. 

842. The Executive considers that the creditor’s expenses in completing the money attachment 
process as shown in Annex F should be chargeable to the debtor.   

843. The debtor may make one or more payments towards the sum due during the course of an 
attachment, or the money attached may not be enough to satisfy the debt.  The Executive 
considers therefore that the Bill should provide for the order in which payments to account are 
applied, or ascribed, to the sum due are.  The order should be: 

• Expenses of the attachment, 
• Interest on the debt up to the date of attachment, and 
• The sum due with interest since the date of attachment. 

Proposal 

844. The Executive intends that there will be a new diligence over money, to be known as 
money attachment.  It is intended that a qualifying decree or document of debt will authorise the 
attachment of money by a court messenger and, following a payment order made by the sheriff, 
the payment of that money, or funds realised from that money, against the sums due to the 
creditor. 

Alternative approaches 

Exceptional money attachment order  

845. The Executive’s policy is that ordinary attachment in a home is too intrusive to be 
justified unless a compelling case otherwise is made out.  In essence, ‘won’t pays’ should know 
that there is a risk that a court messenger will come into their home to look for valuable 
moveable property.  The 2002 Act therefore provides that attachment can take place within a 
debtor’s home where the sheriff is satisfied that exceptional circumstances are made out.  

846. The Executive considered whether or not money attachment within a home should also be 
authorised in exceptional circumstances, particularly as in commercial situations the court 
messenger is likely to execute an attachment and money attachment on the same visit to 
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premises.  There is an argument from the creditor’s perspective for saying that the court 
messenger should be able to attach any money found when exceptionally the messenger has 
access to a dwelling house.  

847. The Executive decided that the arguments in favour of respecting the privacy and dignity 
of the debtor are so strong in the case of money attachment, that they are strong enough to 
prevail even when the court is satisfied that exceptional circumstances exist.  In reaching this 
decision the Executive took into account that no respondent to the Commission or Executive 
consultations from any sector, debtor or creditor, felt otherwise. 

PART 9: DILIGENCE AGAINST EARNINGS 

Aims 

848. To ensure that diligence against earnings remains an effective diligence by: 

• giving  an equal priority to more types of debt (striking the balance theme), and 
• improving the flow of information between employer, creditor and debtor (information 

theme). 

Policy objectives 

Background 

849. The use of repeated ordinary arrestments to attach wages was abolished by the 1987 Act, 
as recommended by the Scottish Law Commission85, and replaced by three new statutory 
diligences against earnings: 

• earnings arrestment,  
• current maintenance arrestment, and 

• conjoined arrestment orders. 

850. In principle, all three diligences against earnings last until the debt is paid or no longer 
due.  They are complete diligences in themselves, and there is not need for a separate action of 
furthcoming. 

851. Earnings arrestment lasts until the debt is fully paid or the debtor leaves the employment.  
The employer makes a deduction from the debtor’s earnings every pay day, and pays the 
deduction to the arresting creditor.   The deductions are calculated by reference to statutory 
tables in the 1987 Act, exempting a basic income from arrestment in order to protecting debtors 
and their dependents.  The tables provide deduction figures for monthly, weekly and daily 
earnings. 

852. Current maintenance arrestment introduced a simpler and less expensive solution for the 
collection and enforcement of maintenance payments due to spouses (past and present) and 
children.  The employer makes a deduction calculated on the maintenance due every pay day and 
                                                 
85 Scot Law Com Report on Diligence and Debtor Protection  (SLC No 95) (1985), Chapter 6 
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pays it to the arresting maintenance creditor.  There is no fixed sum to be recovered, so this 
diligence lasts as long as the obligation is enforceable.  

853. Conjoined arrestment orders allow two or more creditors to share the proceeds of a 
diligence against earnings.  The employer pays the sum deducted to the sheriff court that grants 
the order, and the court divides that payment amongst the creditors conjoined according to the 
ranking of their debt.   

854. All three diligences against earnings are diligences in execution.  They cannot be used on 
the dependence of a court action. 

Objectives 

855. In diligences against earnings it is not a case of ‘first come, first served’, which is (for 
example) an aspect of attachment against earnings in England and Wales.  The objective is that 
money arrested is shared equally amongst all creditors with an equal claim to payment. 

856. Diligence is often a process, and that is particularly true of diligences against earnings.  
Circumstances may change during the process, and the objective is that all those involved will 
share information in order to make the diligence both effective and fair. 

Consultation 

857. The 1987 Act implemented the relevant recommendations of the Commission.  It has not 
considered this area further. 

858. In the period between 1989 and 1995 the Scottish Office Central Research Unit (“CRU”) 
canvassed interested parties for their views on and experiences of the new diligences against 
earnings.  There was widespread general satisfaction with the diligences introduced by the 1987 
Act.  

859. CRU research into the operation of the 1987 Act reported a significant increase in the use 
of earnings arrestments following their introduction during the period of study. For example, the 
researchers found that between 1990 and 1994 the number of arrestments increased almost 
seven-fold before levelling out in 1995. Further statistics are available in the background 
analysis of enforcement and diligence above. 

860. The CRU research disclosed some areas of concern, in particular: 

• creditors don’t know how much the debtor earns so can’t check the deduction figures, 
• employees did not find the information they are given helpful, and 
• there is no sharing of information when the employer changes.  

861. The 1987 Act implements the Commission’s recommendation that earnings arrestment 
should have priority over continuous maintenance arrestment.  Their view was, in short, that 
maintenance creditors must follow the maintenance debtor’s fortunes.  The Executive considers 
that this argument has become much harder to sustain in the past 20 years. 
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862. There have been other changes in the past 20 years.  One notable difference is the growth 
of student loans, which have their own dedicated collection system.  At present they come at the 
end of the payment queue, and therefore cannot even be conjoined with other debts.  Indeed a 
number of issues have been looked at over the years.  

863. In the ECOS consultation the Executive asked should: 

• current maintenance arrestments rank equally with earnings arrestments,  
• (alternatively) current maintenance arrestments for payments for a child have priority 

over earnings arrestments,  
• student loan deduction from earnings orders be treated as earnings arrestments for the 

purpose of a conjoined arrestment order,  
• there still be exemptions from arrestment for– 

o wages from non-fishing employment at sea, and 
o occupational pension payments, 

• clarification that the court for the place where the arrestment is taking place will deal 
with any conjoinment, 

• the fee paid to employers for each deduction be increased to £1,  
• holiday pay continue to be aggregated into a single pay period, and 
• the debtor, employer and creditor be required to exchange a flow of information. 

864. The proposals generally received strong support from respondents to the consultation, 
including the proposals to end the current exemptions from arrestment. Respondents were 
however against aggregating holiday pay into a single period (which leads to a high deduction 
under the 1987 Act tables).  There was more support for current maintenance arrestments to rank 
equally with earnings arrestments than to have priority over them. 

865. In the Bill consultation the Executive confirmed that the proposed reforms would be 
carried through were practicable, and sought views on the provision in the draft Bill annexed to 
the consultation.  A comment was received from the Institute of Payroll and Pensions 
Management, who were concerned about the additional administrative burden on employers.  A 
meeting has taken place with them to address those concerns. 

Policy discussion  

Parity in ranking 

866. At present the order of payment of debts for the diligences against earnings is– 

• deduction from earnings orders (Child Support Agency), 
• conjoined arrestment orders (ordinary and maintenance debts only), 
• earnings arrestments, 
• continuous maintenance arrestments, and 
• deduction from earnings orders (student loans). 

867. One earnings arrestment and one continuous maintenance arrestment can be operated at 
the same time, and this can cause some uncertainty for employers.  The Executive considers that 
this opportunity should be taken to re-state and clarify the sums to be deduction and paid. 
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868. The Bill will bring arrestments against earnings policy in line with current policy for 
affording priority to maintenance of children.  It will create parity in ranking between earnings 
arrestment and current maintenance arrestment where the debtor’s net earnings are not sufficient 
to meet both.  This change reflects changing social attitudes and government policy towards an 
increased emphasis on the importance of fulfilling maintenance obligations. First call on the 
debtor’s earnings will still be for orders enforcing child support. 

Meaning of net earnings 

Effect of section 58 of the 1987 Act 

869. Section 58 of the 1987 Act is intended to operate where the total to be deducted by an 
earnings arrestment (section 47) and a continuous maintenance arrestment (section 51) when 
operating together exceeds net earnings, so that the debtor is left with the subsistence level of 
earnings per day.  However the actual wording does not make any mention of that subsistence 
level.  

870. What the provision actually says is that if the amounts deducted under sections 47(1) and 
51(1) of the 1987 Act exceed net earnings then the apportionment provision applies.  It would be 
quite easy to come up with a case where the deduction under section 51 would extinguish 
everything but the subsistence level of earnings and then, applying section 58 literally, that 
subsistence could be eroded by the EA deduction under section 47(1). 

871. That is not what was intended by the 1987 Act, and the Executive understands it is not 
what happens in practice.  In practice employers read words into section 58 which are not there, 
so that they first make the earnings arrestment deduction under section 47, then attempt to work 
out the continuous maintenance arrestment deduction under 51 as if no other deduction has been 
made and then see if it is possible to do that in that order thus preserving the subsistence level of 
income.   

872. In order to correct the law, and align it with good practice, the Executive considers that 
the reference to “net earnings” in section 58(2) should be a reference to net earnings less the 
subsistence level of income. 

Effect of section 63 of the 1987 Act 

873. Section 63 of the 1987 Act deals with priority in a conjoined arrestment order, and 
requires that a calculation is to be made of what would otherwise have been due under a 
continuous maintenance arrestment.  It states that the calculation should be carried out as if “all 
the debts were current maintenance. 

874. That implies that all the debts covered by the conjoined arrestment order should be 
treated as current maintenance for the purposes of that calculation.  That would involve 
somehow converting any ordinary debts into current maintenance for the purpose of that 
calculation. 

875. This is now what was intended when the 1987 Act was passed, and evidence of what 
happens in practice is that a calculation is made of the current maintenance deduction which 
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would be made if none of the ordinary debts to which the conjoined arrestment order relates 
existed.  The Executive considers that the wording of section 63 of the 1987 Act should be 
changed to make the law match the more sensible practice. 

Fees 

876. The level of fee chargeable by employers against earnings for operating an arrestment 
which may be charged by employers for administering should be increased to better reflect the 
actual cost to the employer.  The Executive considers that the level of the fee should therefore be 
increased from 50p to £1.  

Jurisdiction 

877. A minor issue relating to jurisdiction to make a conjoined arrestment order will is being 
clarified.  Jurisdiction should be founded at the place of employment of the debtor in Scotland.  
The wages may be paid from a central source, perhaps in a different sheriffdom or even outside 
Scotland. 

Better Information amongst the parties 

878. There should be better transmission of information between the parties involved in 
arrestments against earnings and improved provision of information for debtor protection 
purposes. 

879. The Executive’s policy is to address the inter-related concerns expressed during the 
research by requiring the parties to exchange a flow of information amongst themselves while in 
so far as possible within the existing procedures in order to minimise any additional burden. 

880. When deducting and transmitting payment to the creditor or the sheriff clerk, employers 
will briefly specify the debtor’s earnings and the calculation of the deduction made. It will also 
be made available to the employee. Employers will also be required to pass on information 
known to them about an employee’s change of employment. 

881. Creditors will be required to keep employers informed about the status of the employee’s 
debt. An obligation could be placed upon creditors to provide statements of account to both 
employers and debtors. An obligation will be placed upon debtors to notify creditors of any 
change in their employment status. 

Non-Fisherman Seamen’s Wages  

882. Currently merchant seamen, but not fishermen, enjoy a greater degree of protection from 
arrestments against earnings than the vast majority of employees. This is not thought to relevant 
due to today’s employment conditions for such people and the exemption should be removed.  

Proposals 

883. The Scottish Executive intends to reform the operation of diligence against earnings: 
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• to clarify the deductions made by the employer where an earnings arrestment and 
continuous maintenance arrestment are being operated together, 

• by providing an enabling power which will allow later reform of the operation of student 
loans deductions, 

• by providing for intimation to the debtor of the arrestment schedule given to the 
employer, 

• by providing a range of new duties of disclosure on the parties affected by diligence 
against earnings, 

• to clarify which court has jurisdiction to deal with a conjoined arrestment order, and  
• by repealing the seamen’s wages exemption. 

Alternative approaches 

Cross Border Arrestment of Earnings 

884. The ECOS consultation outlined one difficulty for arresting earnings in cross border 
situations when a creditor attempts to recover maintenance from a former partner who lives in 
Scotland but works in England86. 

885. Another came to the Executive’s attention later. If an employer is based both Scotland 
and in England & Wales, that employer may be served with an English attachment of earnings 
order while at the same time be required to operate a Scottish earnings arrestment.  The two 
systems cannot be operated together leaving the employer in a difficult position. 

886. The Executive and the Department of Constitutional Affairs explored together a solution 
that would allow the employer certainty as to what to do in that situation, as the laws for which 
Holyrood and Westminster respectively are responsible are unclear.  Any solution will require 
amending Scottish and UK legislation. 

887. However while a pragmatic solution for priority ranking on a first come-first served basis 
has been considered favourably by both the Executive and the Department of Constitutional 
Affairs it has not as yet proved possible to introduce the necessary legislation in both 
Parliaments.  This is likely to be considered in the context of a planned review in England and 
Wales of attachment of earnings orders.  

Occupational Pension Schemes 

888. Occupational public service pension schemes are exempted under the 1987 Act from 
arrestment against earnings. This means that many public service occupational pensions enjoy 
protection from arrestments against earnings which is not extended to private pensioners. 

889. However, they are not excluded from the definition of earnings which may be subject to a 
deduction from earnings order for the purpose of collecting child support maintenance. 

                                                 
86 ECOS paras 5,151 to 5.158 
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890. In ECOS it was suggested, as many exemptions or special rules historically afforded to 
public servants have been abolished or eroded, and as public servants’ earnings, previously 
exempted from arrestment, have been arrestable for some considerable time, there appeared to be 
no reason why corresponding income from pensions should remain outside the normal rule 

891. Although the majority of respondents were in favour of removing the exemption, 
objections included concern that such pensioners might fall between two stools.  Any deduction 
might bring them below income support levels while they would have no entitlement to benefits 
because of their entitlement to a pension. 

892. This proposal also raises issues of legislative competence. In general, the regulation of 
occupational pension schemes is a reserved matter, as are some particular public service 
occupations. 

893. The Scottish Ministers exercise certain functions for the regulation of occupational 
pensions for other public servants, such as for teachers or fire, police, local government officers 
and MSPs. 

894. The introduction of any provisions in relation to arrestment of occupational pension 
schemes would be likely to create a special rule of diligence for pensions, which would properly 
be a matter for the UK Parliament. 

895. At the UK Government level caution was expressed about hasty reform as the law on 
pensions is notoriously complex and under review. On balance this did not appear the time for 
carrying out such reform in this Bill though appropriate reform may be the subject of substantial 
consultation and co-ordination in the future. 

Student loan debt 

896. The Scottish Executive has considered whether the Bill should bring parity in ranking 
between the recovery of student loans deductions and earnings arrestment creditors.  At present 
student loan recovery is suspended if an earnings arrestment is subsequently served, unlike the 
equivalent system in England.  The law on student loans is complex, and raises substantial cross 
border issues.  The changes proposed should therefore be implemented through secondary 
legislation made under the Bill.  Any change, if proposed, will only apply to Scottish student 
loans paid through a Scottish employer. 

Holiday pay 

897. The Scottish Executive has considered whether the Bill should amend the treatment of 
holiday pay under the 1987 Act so that aggregated holiday pay is apportioned over the pay 
period to which it relates.  This would avoid the present problem that the deduction is calculated 
as a single sum paid in a single period.  If (say) pay is weekly then that may leave the employee 
destitute, or unable to pay for the holiday they’ve arranged.   
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PART 10: ARRESTMENT IN EXECUTION AND ACTION OF FURTHCOMING 

Aims 

898. To improve collection of debt under the diligence of arrestment (modernisation theme), 
improve debtor protection (striking the balance theme), and increase the information available to 
diligence users (information theme). 

Policy objectives 

Background 

899. The diligence of arrestment in execution and action of furthcoming is widely used, for 
example by local authorities seeking to recover unpaid council tax.  It is most commonly used 
against funds in a bank account, and for that reason is sometimes called bank arrestment, but it 
has a much wider scope. 

900. Moveable property owed by the debtor (in  an arrestment known as the ‘common debtor’) 
that can be arrested in the hands of a third party includes shares, insurance payments, outstanding 
bills, rental payments, bequests under a will, and goods held by a carrier.  Ships can be arrested 
under the associated diligence of admiralty arrestment.  Some kinds of moveable property cannot 
be arrested, for example jointly owned property, and most kinds of social security benefits and 
pensions before payment. 

901. Arrestment in execution enables a creditor to arrest or attach all of the moveable property 
of the debtor held by a third party (the arrestee).  Arrestment attaches the obligation to account 
rather than the thing itself, although it is common to describe property as being arrested.  Where 
a car belonging to a debtor is held by an arrestee it is the obligation to deliver that car to the 
debtor which is attached.  Where an account with £1000 is arrested and the debtor is at the same 
time due £500 to the bank, then the bank can set one against the other so that the sum arrested is 
£500. 

902. Arrestment in execution by itself does no more than freeze or attach the obligation of the 
arrestee87.  In that sense it is very similar to arrestment on the dependence of a court action as 
discussed above for Part 5 of the Bill.  The key difference between the 2 forms of arrestment is 
that where arrestment is ‘in execution’, the debt is proved, and the creditor can seek payment 
from the arrested property. 

903. The creditor can raise a separate action of furthcoming in the sheriff court.  If successful, 
money arrested in for example a bank account is paid by the arrestee to the creditor and other 
property arrested can be sold and the creditor paid.  Actions of furthcoming are rare in part 
because a valid defence (such as debt not due) is equally rare, and in part because an informal 
mechanism has developed to circumvent the need for court action where funds are arrested. 

904. The informal mechanism is for the debtor to authorise the arrestee, typically a bank, to 
release the sum due to the creditor.  The diligence, in this case arrestment, ceases to have effect 
                                                 
87 In legal terminology it is an ‘inchoate’ or incomplete diligence. 
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on payment of the sum due.  The arrestee naturally wishes to be sure that there will be no claim 
for compensation if funds are released without the comfort of a court order.  For that reason the 
debtor is usually asked to sign a written instruction, usually prepared by the arrestee, and 
commonly known as a ‘mandate’.  The mandate is evidence of the instruction but otherwise has 
no legal status. 

Objectives 

905. The first objective of reform is that the use of arrestment in execution should have a 
proportionate effect on the debtor.  Debtors should have reasonable access to funds on an 
arrestment.  They should not be left penniless and unable to support themselves or their 
dependents.  The property arrested, or attached, should not be unlimited but rather have a 
definable relationship with the amount of debt.   

906. The second objective of reform is that where debt is legally due the creditor should have 
access to clear and simple mechanisms allowing payment from arrested funds. 

907. The third objective of reform is that there should be better information available to 
creditors about what is, and what is not, arrested where a debt is legally due.  Better information 
will enable creditors to make rational choices about how best to enforce the debt, or indeed to 
inform their decision if requested to co-operate with some form of debt management or debt 
relief. 

Consultation and engagement 

908. In the 1989 discussion paper ‘Diligence on the Dependence and Admiralty Arrestments’ 
(SLC DP 84) (“the 1989 Discussion Paper”) the Scottish Law Commission proposed that the 
amount of money that is attached by arrestment in execution should not unreasonably exceed the 
sum actually due.  The proposed limit on arrestment would not apply to arrestment of any other 
type of property.  This proposal did not lead on to a recommendation for reform. 

909. In the 1992 ‘Report on Statutory Fees for Arrestees’ (SLC 183) (“the 1992 Report”) the 
Commission recommended that the arrestee should disclose to the creditor the existence and 
extent of funds or property arrested in execution of a debt88.  The Commission also 
recommended that administration fees for arrestees (primarily benefiting banks) should be 
introduced. 

910. In the ECOS consultation the Executive explained why it did not intend to introduce fees 
for arrestees89, and did intend to provide for disclosure on arrestment.  The Executive set out its 
views on other issues arsing from the SLC proposals and recommendations and asked whether: 

• The amount arrested in execution should be limited by reference to the sum due, 
• Where a debtor already has an earnings arrestment or benefits paid into a bank account 

there should be a– 
o Protected minimum balance in a bank account,  

                                                 
88 Scot law Com 133 Recommendation 16 
89 ECOS consultation paragraphs 5.253 to 5.267 
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o Restriction on arresting funds from certain sources, 
o Ban on arrestment if the debtor is being paid benefits, or 
o Some other means of preventing harm to the debtor, 

• There should be automatic release of arrested funds to the creditor subject to a 28 day 
objection period, and 

• Court rules should modernise arrestment forms. 

911. There was strong support for limiting the arrestment, automatic release, and 
modernisation.  There was strong support for increased protection for debtors faced with double 
diligence or financial hardship, although without clear support for any of the first three options 
set out above.  The option that had the most support was the protected minimum balance. 

912. Subsequent consultation was held with the Committee of Scottish Clearing Bankers to 
seek a simple and cost effective solution that combined the best aspects of all three options. The 
opinion of affected UK Departments and key money advice agencies was canvassed on the 
resulting proposal. The Bill consultation set out the decision of the Executive to implement the 
first of the three proposed solutions for debtor protection. 

Policy discussion 

913. This Part of the Bill provides for reform of arrestment in execution, and extends the 
methods of release of arrested funds beyond an action of furthcoming.  It is intended that the 
protected minimum balance and the arrestee’s duty of disclosure will also apply to the diligence 
of arrestment on the dependence of a court action. 

Arrestment in execution 

914. The Bill introduces three new diligences in execution of debt.  They are land attachment, 
money attachment and residual attachment.  These new diligence supplement the existing 
statutory diligences introduced by the 1987 and 2002 Acts, which gave effect to other 
recommendations of the Scottish Law Commission. 

915. All the statutory diligences in this Bill and the 1987 and 2002 Acts are authorised by 
warrant following decree or document of debt.  For this purpose a document of debt is the 
equivalent of a court decree, such as a separation agreement on divorce registered for execution 
(enforcement) in the Books of Council and Session90.  

916. The Bill makes other major reforms of diligence law, including to common law 
diligences such as arrestment in execution and inhibition.  It will therefore help to clarify the law 
on diligence in execution if the legal basis for using all the diligences in execution, old and new, 
is aligned in the Bill.  

917. The diligences of arrestment on the dependence and arrestment in execution are in any 
event closely aligned.  If any property is arrested on the dependence then on decree being 

                                                 
90 The Books of Council and Session have their origin in the register of judgements issued by the Court of Session. 
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granted the diligence has by law the effect of an arrestment in execution, and the property can be 
released or realised through an action of furthcoming. 

918. In particular, the creditor does not need to serve a new arrestment schedule on the 
creditor when an arrestment on the dependence converts to an arrestment in execution.  What is 
arrested at that point stays arrested until released, or the creditor’s right to raise an action of 
furthcoming prescribes.  It will however be necessary to intimate the decree in the action to the 
arrestee if the intended automatic release procedure is to apply to converted arrestments. 

Limiting the sum attached 

919. It is generally considered that arrestment in execution attaches the whole of the common 
debtor’s property in the possession of the arrestee, regardless of the size of the actual debt due.  
Authority for this long standing proposition comes from the case Ritchie v McLachlan91 
concerned with arrestment on the dependence but the SLC concluded in the 1989 Discussion 
Paper that the same principle applied to arrestment in execution. 

920. The rule expressed in Ritchie has been the subject of judicial and academic criticism.  It 
has been questioned whether the rule is a rational one as the arrestment schedule refers to the 
principal sum due, and the words ‘more or less’ are not enough to alert the arrestee to the fact 
that it is unsafe to release to the common debtor any balance over and above that sum stated in 
the arrestment. 

921. In the 1989 Discussion Paper and the 1998 Report on diligence on the dependence, the 
Commission considered whether a limit should be placed on the amount which may be attached 
by an arrestment of any kind.  Indeed, in the 1998 Report the Commission thought that for 
arrestment in execution the case for a limit is stronger as the amount due including expenses and 
interest to date would be known at the point when the arrestment was executed.  

922. Nonetheless, following the mixed reaction to the 1998 Discussion Paper, the Commission 
rejected the introduction of an upper limit for arrestment on the dependence (and by inference for 
arrestment in execution) for 3 main reasons: 

• it would be difficult to predict the costs of any action of furthcoming that might be 
needed, and which should be secured at the arrestment stage, 

• the aim of the limit, being the protection of the debtor, could be defeated if a creditor 
served an arrestment on more than one arrestee, and 

• the debtor’s remedy should be to pay the debt which will have the effect of extinguishing 
the arrestment. 

923. The Executive considered all these arguments carefully in the period including the ECOS 
and Bill consultations.  Actions of furthcoming, for example, are rare and will reduce further as a 
result of the intended automatic release scheme.  In addition, it would be possible to include in 
the sum arrested at least some security for the costs of any furthcoming. 

                                                 
91 1870 M 815, as discussed as discussed for Part 5 of the Bill above. 
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924. It is correct to say that multiple arrestments will remain lawful, but other factors will tend 
to depress that practice.  The intended disclosure by the arrestee of the amount and nature of any 
property attached will make it more obvious when an adequate sum has been secured.  Indeed 
excessive use of arrestment in execution may in some circumstances constitute wrongful 
arrestment.  In any event, any limit on arrestment offers more protection than no limit and 
provides significant protection to a debtor who has only one bank account. 

925. The argument that a limit is inappropriate because the arrestment is in execution is on the 
face of it quite persuasive, but carried too far would lead to the conclusion that few if any debtor 
protections can be justified.  It is therefore important to keep in mind that the purpose of 
diligence is to recover sums which are due and payable to the creditor and not to punish the 
debtor by imposing an excessive burden upon him. 

926. The Executive concluded that as a matter of principle, it is inequitable that an arrestment 
in execution should be capable of attaching an amount far exceeding that debt.  For that reason 
the preferable course is as originally suggested by the Commission in the 1989 Discussion Paper, 
and that the sum attached should indeed be limited as proposed at that time. 

Protected minimum balance 

927. The 1987 Act introduced earnings arrestment, a new type of diligence against earnings.  
A key feature of earnings arrestment is that it protects debtors from undue hardship by limiting 
the amount that can be deducted from wages.  Statutory tables set out the permitted deductions 
for various pay periods and pay bands.  For each pay period there is a minimum ‘safety net’ that 
is protected from arrestment, namely: 

• £10 for daily pay, 
• £70 for weekly pay, and 
• £304 for monthly pay. 

928. The statutory tables are set out in Schedule 2 to the 1987 Act, and can be amended by 
regulations made under that Act.  They were last amended by the Diligence against Earnings 
(Variation) (Scotland) Regulations 200192, and the Executive is currently consulting on a further 
variation to those Tables.  It is anticipated that the tables will if approved be varied with effect 
from 6 April 2006. 

929. The 1987 Act specified categories of income which were to be exempt from earnings 
arrestment, including any pension, allowance or benefit payable under any enactment relating to 
social security. Most social security benefits and child support maintenance are also exempt from 
arrestment in execution by virtue of the statutory provisions which govern benefits and 
maintenance.  However, arrestment in execution attaches the obligation to account so the value 
of the statutory protection is limited for two reasons.  

930. First, there is no specific protection from arrestment in execution for benefit payments 
once they are paid into the common debtor’s account with a bank or other financial institution. 
An arrestment of such an account, whether on the dependence or in execution, attaches the entire 
                                                 
92 S.S.I. 2001/408 
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balance in the account regardless of source.  The creditor can, by action of furthcoming, obtain 
payment from the funds arrested up to the value of the outstanding debt.  

931. Second, arrestment in execution is in principle93 competent whether or not an earnings 
arrestment or other diligence against earnings is already in place.  A common debtor faced with 
this ‘double diligence’, a person who may already been left with only the minimum needed to 
sustain themselves, may find that even that minimum has been cleared out of their bank account 
by arrestment in execution. 

932. There is no reason to doubt that hardship is caused by either or both of the clearing out of 
bank accounts, and the simultaneous operation of earnings arrestment and arrestment in 
execution, although statistics are not available and the reported evidence is therefore anecdotal.  
It is therefore difficult to assess the true scale of the problem, but the Executive considers that 
the degree of conflict is such as to justify a reform even if that benefits only a relatively small 
number of people. 

933. This particular conflict was not considered by the Scottish Law Commission, who 
therefore made no recommendation for reform.  A Member's Bill94 in the Scottish Parliament in 
2000 sought to resolve the problem, but that Bill was not supported by the Executive which did 
not wish to legislate on these issues in isolation.  The Member’s Bill did not pass, but the 
Executive confirmed in 2000 that it was sympathetic to the idea of protecting a basic sum from 
arrestment in execution in a way similar way to that for diligences against earnings. 

934. The Executive considers that there should be a link between the level of income protected 
under earnings arrestment and any amount protected under arrestment in execution. Setting up 
such a link would deliver 2 clear benefits:  

• It would bring consistency, and therefore clarity, to this issue, and 
• Deductions under earnings arrestment are already subject to a regular review process, 

which will preserve the value of the protection. 

935. Protecting a basic sum, or a protected minimum balance, was the first of three options 
consulted upon in the ECOS consultation as set out above.  It received the most support, and is in 
the view of the Executive the best way forward.  It is not, however, a perfect solution to the 
problem.  Indeed the ECOS consultation demonstrated that there is no entirely straightforward 
solution, and that the reform should therefore seek rather to strike the right balance between the 
competing interests. 

936. There are three factors that are relevant to the introduction of a protected minimum 
balance.  They are: 

• the right level of protection, 
• linking protection and subsistence, and 

• arrestment of multiple accounts. 

                                                 
93 Competent in principle because there are three diligence stoppers designed to help the ‘could pays’ faced with 
multiple diligences. 
94 Proposal lodged in the Scottish Parliament on 26 April 2000 by Alex Neil MSP. 
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937. The creditor is denied a legitimate remedy if too much of an account is protected.  
Conversely, if too little is protected then the debtor may struggle to put food on the table.  The 
Executive considers that the debtor protections available for earnings arrestment have worked 
well in the period since the 1987 Act, and further the Executive has undertaken to review and 
update the deduction tables approximately every 3 years.  Linking the protected minimum 
balance with the earnings arrestment tables will therefore strike the right balance.  Most people 
are paid monthly so the protected monthly balance is the appropriate standard. 

938. The wrong that needs to be remedied is in large part the unacceptable risk that the 
common debtor is left without the means of subsistence by an arrestment on the dependence or 
in execution.  If that risk is clearly low then it becomes appropriate to give more weight to the 
interests of the creditor.  If the arrestment is in execution the Executive considers that those who 
can pay should pay, and the 'won’t pays' in particular neither need nor deserve any protection 
from enforcement.  If the arrestment is on the dependence then it is intended that the creditor will 
have shown that is reasonable that they should have security for their claim. 

939. The Executive considers that the best way to strike the balance between protected and 
non-protected accounts is to provide that business accounts will not be protected.  The clearest 
way to achieve that is to consider the personal liability for, and purpose of, accounts, so that 
there would be no protection for accounts held by: 

• limited companies, 
• limited partnerships and limited liability partnerships, 
• common law partnership accounts (other than the separate personal accounts of the 

individual partners), and 
• individual bank accounts operated as business trading accounts. 

940. This would have the effect that some personal accounts would not be protected, putting 
the onus on sole traders in particular to organize their affairs so that business and personal funds 
are kept separate. 

941. The arrestee will need to be able to distinguish trading and non-trading accounts in order 
to know whether or not to apply the protected minimum balance.  The Executive considers that 
this will be possible in practice.  Many such accounts are held in the name of (say) John Smith 
trading as Smith Kitchens.  An account which is a trading account but doesn’t have a trading 
name should be identified and dealt with as a commercial rather than a personal account. 

942. If the common debtor has multiple personal accounts then in fairness to creditors the 
protected minimum balance should only be available on one account.  The Executive has 
considered whether any mechanism could be put in place to identify multiple accounts, but has 
not been able to devise any method that would not put an undue burden of investigation or 
compliance on the arrestees.  It is therefore considered that all qualifying accounts should be 
protected even if that means that more than one subsistence amount escapes arrestment. 

943. In practice therefore the Executive considers that on arrestment the arrestee should 
determine the sum they are due to pay the common debtor, for example after setting off any 
debtor balances.  The protected minimum balance should be applied to that sum, and the balance 
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arrested up to the appropriate sum.  For example, a bank would owe a debtor £500 if there were a 
£1000 credit in a current account and a debit balance of £500 in a loan account.  The protected 
minimum balance of (say) £304 is applied to the arrestable sum and £196 is arrested. 

Disclosure by the Arrestee 

944. When a creditor arrests, whether on the dependence or in execution, they may not know 
whether any of the common debtor’s moveable property has been attached.  There is no 
obligation on either the debtor or the arrestee to disclose to the creditor the existence, or extent, 
of assets attached. The only legal method of obtaining this information is to raise an action of 
furthcoming which may achieve no more than to disclose that nothing has been attached. 

945. Until fairly recently, however, the Scottish banks would inform the creditor in an 
arrestment in execution (but not on the dependence) if funds were attached.  However, the 
limitations of a voluntary system were evident: 

• only the Banks had any policy on voluntary disclosure, 
• a creditor might know that property was attached, but not how much, and 
• it is arguable that both data protection rules and legal obligations to respect privacy limit 

what can be disclosed. 

In 1992, for example, one Scottish bank stated that it would not disclose any information on the 
effect of an arrestment unless that authorised by the customer or the courts. 

946. The Scottish Law Commission reviewed this issue in the 1992 Report.  The Commission 
considered that the practice of voluntary disclosure, then beginning to fall into disuse, has a 
sensible and practical basis. If necessary the law should step in to provide for a duty to disclose 
backed up by a proportionate sanction on the arrestee for failure to do so.  This could be seen as 
imposing an additional burden on arrestees with a potential business impact, but to the extent 
that it does, it also benefits banks and other businesses as creditors in their own right.  

947. The Commission considered in the 1992 Report that any duty to disclose should be 
limited to arrestment in execution.  They were concerned that a right to disclosure before decree 
might be abused by the use of trumped up actions solely for the purpose of finding out 
confidential information.  This was a reasonable concern at the time, but the case law since then 
and the intended changes in the Bill should weed out all such abuses of process. 

948. The Executive considers that there are now three reasons for providing for disclosure to 
the creditor following an arrestment on the dependence.  They are: 

• it is intended that the court will have power to limit the amount that can be attached by 
such arrestments, and disclosure of property arrested will enable the courts and the 
parties to manage any such limitation by recall or restriction,  

• if there is no disclosure there would need to be a mechanism for disclosure following 
decree, which adds complexity, and 

• the creditor may need to re-arrest against the same arrestee following decree, which adds 
expense. 
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949. Arrestees, and particularly large arrestees such as banks, require a reasonable time to 
respond following arrestment.  Against that the Executive wishes to encourage quick 
identification and where appropriate release of arrested property.  The Executive considers that 3 
weeks is a sufficient period for all arrestees to identify affected property and issue in the 
appropriate form.  There should be no requirement to make a ‘nil’ return, in order to limit the 
arrestee’s costs. 

950. It is important that arrestees are encouraged to report to the creditor within the time limit 
specified.  The Executive considers that a sanction is needed, but that the sanction must be 
proportionate given that the arrestee is in every other respect an innocent third party not involved 
in the dispute between the debtor and creditor.  The starting point is that therefore that there 
should be no automatic penalty and the creditor must apply to the court for a remedy.  It is 
expected that a sanction of this kind will encourage unreasonable arrestees to act. 

951. The Executive considers that the court should then have discretion to make an order for 
compensation in an arrestment in execution, or deal with any failure to comply in an arrestment 
in dependence as a contempt of court.  Any sum that is paid as compensation should not be a 
‘windfall’ for the creditor, and would need to be set against the sum due.  That would not be 
possible when no sum is due.  The Executive considers that the level of compensation should be 
linked with the intended protected minimum balance which would be £304 at present. 

Automatic release of funds 

952. As discussed above, arrestment in execution attaches or freezes moveable property of the 
common debtor held by the arrestee.  Further action is needed before funds or other property can 
be released by the arrestee.  The formal mechanism for release is an action of furthcoming, and 
the informal and much more common mechanism is voluntary authorisation of release by the 
debtor.   

953. In the case of bank arrestment the debtor usually signs a written instruction to the bank 
known as a mandate.  Signing a mandate is a voluntary act, and gives the common debtor the 
power to refuse or (more likely) delay a payment that is already long overdue.  Conversely, 
where the common debtor agrees to release funds without further delay the mandate process is a 
formality that adds little other than extra complexity and expense for the creditor and arrestee. 

954. The Executive considers that should be possible to dispense with the need in nearly all 
cases for the debtor to have to authorise release of funds arrested in a bank or similar account.  
Intimation by the creditor to the arrestee would trigger automatic release of the debt due within a 
specified period.  The common debtor or arrestee would have a right to object to the release (say) 
on the basis that the debt was paid. 

955. The release procedure should be simple, and should impose as small a burden on the 
arrestee as is possible.  In essence it should work well for the great majority of simple cases, and 
if a case is not simple, (say) because a dispute about payment or a competition amongst creditors 
for the funds, then release does not go ahead or is stopped by objection.  The arresting creditor 
will still be entitled to raise an action of furthcoming, and if there is a competition for the 
arrested fund then the court can adjudicate claims through an action of multiplepoinding. 
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956. In the ECOS consultation the Executive proposed automatic release of funds arrested in a 
bank or similar account subject to a 28 day objection period.  The Executive has considered how 
best to achieve automatic release since that time, and has refined the intended scheme.  Indeed, 
the Executive was not ready to set out its thinking on automatic release by the time of the Bill 
consultation. 

957. The Executive considers that the automatic release procedure should be triggered by an 
arrestment in execution that attaches funds or by intimation by the creditor of a decree in an 
action where funds were arrested on the dependence of the action.  The sum arrested may be 
more or less than the amount of outstanding debt, interest and expenses.  The arrestee will 
therefore be notified of the maximum amount to be released. 

958. The amount due should be released 14 weeks after the arrestment or intimation of decree.  
The Executive considered whether any objection should be made more quickly than the 28 day 
period originally proposed would have allowed, but is satisfied that a reasonable opportunity is 
needed for the banks to make disclosure. The common debtor or arrestee should therefore have 4 
weeks from arrestment or intimation in which to lodge an objection with the court, which aligns 
objections to release with the period in which the Banks have to disclose if anything is arrested.   

959. The court should have a maximum of 8 weeks from lodging of a notice of objection to 
uphold or refuse the objection.  If the objection is upheld notice is sent to the arrestee and 
automatic release is stopped permanently, and furthcoming may be needed.  If the objection is 
not upheld then no notice is sent and release will take place on the due date.   

960. Automatic release will not take place if the arrestment ceases to have effect for any other 
reason.  The most obvious example of another reason would be where the creditor and debtor 
agree early release through a mandate.  In that example the arrestee would know that the 
arrestment had ceased but that would not always be the case. The debt might be cleared in some 
other way, or the arrestment might cease due to some technical invalidity.  The arrestee should 
therefore be protected from claims if release is made in good faith. 

961. The Executive considers that the intended new automatic release procedure will: 

• reduce the need for— 
o mandates,  
o the scope for delay by ‘won’t pays’,  
o costs for the debtor, creditor and arrestee,  
o actions of furthcoming, and 

• simplify the release process for banks and other institutions. 

Mandate 

962. It is intended that the automatic release process will take 3 months.  It will in any event 
only apply to one class of arrestable property, namely funds.  The debtor should therefore be able 
to authorise release of arrested property as at present, so that funds arrested in a bank account 
can be released more quickly and arrestments over other classes of property can be released 
without the creditor having to use furthcoming. 
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963. As already mentioned the mandate has no formal legal status.  Rather it is evidence that 
the arrestee can rely on it if a claim is made that the release was unlawful and in breach of the 
arrestment.  This creates uncertainty about whether or not release is lawful, particularly for the 
Scottish clearing banks who handle thousands of arrestments in execution every year.  That 
uncertainty would be resolved if the form of mandate is prescribed under the Bill. 

964. Arrested funds should not be released to the creditor if the arrestment ceases to have 
effect for any reason, or indeed if the debtor is unable to give full authorisation. The arrestee 
should therefore be protected from any compensation claim if release is made in good faith. 

Schedule of arrestment 

965. An arrestment is executed, whether on the dependence of a claim or in execution of a 
debt, through service by court officers of a schedule of arrestment on the arrestee. 

966. Until recently the style of schedule was wholly a matter for individual court officers, 
subject to common law rules on the information needed (and in rare cases) statutory 
requirements. This scope for variation has two effects: 

• the schedule is not always as informative as it could be, and 
• there is an increased the risk of legal defects. 

Defects in the schedule may also render the arrestment invalid, and that may cause 
inconvenience and loss for all the parties involved in the arrestment process. 

967. A prescribed form of schedule for arrestments in execution of Court of Session decrees, 
but not arrestments on the dependence, is now provided for by the Court of Session Rules95.  
There is still no prescribed form of a schedule for arrestments on sheriff court decrees or 
warrants. The style which is commonly used96 is archaic and liable to confuse the arrestee.  For 
example, a schedule served on bank may state that the arrestment has: 

“Lawfully fenced and arrested in the hands of [the arrestee] the sum of [£] less or more, 
due and addebted by the said arrestee to [the common debtor]...together with all horses, 
cattle, goods, gear, merchant-wear of all sorts, sums of money, rents of  land and houses, 
and every other thing presently in their hands, custody and keeping pertaining and 
belonging to [the common debtor], all to remain in the hands of the said arrestee under sure 
fence and arrestment at the instance of the said pursuers, aye and until they shall be fully 
satisfied and paid the sums of [£], being the [details of the debt]”. 

968. This and other styles are in need of modernisation, and the Executive intends to improve 
and update relevant court forms during the implementation of the Bill.  Previous forms have 
been prescribed by the Courts, but in this case the Executive considers that it is best placed to 
make and review the provision using powers conferred on Scottish Ministers.  

969. The Executive considers that the prescribed forms should as far as possible inform 
debtors about their rights, and assist arrestees to carry out their duties.  The disclosure form 

                                                 
95 Act of Sederunt (S.S.I. 1994/1443), rule 16.15(1)(f) and Form 16.15-E. 
96 See the example in J Graham Stewart, ‘A Treatise on the Law of Diligence,’ (1898), p 846. 
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could on that basis include details of the way in which an arrestment can be lifted, and in 
particular the time limit for and grounds of objection to automatic release.  The arrestment 
schedule could then provide, for example: 

• a calculation of the sum to be arrested if available,  
• a copy of the prescribed disclosure form, 
• the amount from time to time of the protected minimum balance, 
• the date for automatic release, 
• a calculation of the sum to be realised on that date, and 
• confirmation of the events that will stop automatic release. 

Proposals 

970. The Executive intends that the diligence of arrestment in execution and action of 
furthcoming shall be authorised by decree or document of debt as defined in the Bill, and subject 
to a power to extend those definitions to amend the list.  Any previous law authorising the 
diligence will cease to have effect so far as inconsistent with the provision in the Bill. 

971. It is intended that the creditor who obtains decree in an action where property has been 
arrested on the dependence of the outcome shall serve notice to that effect on the arrestee. 

972. It is intended that an arrestment in execution should attach whichever is the lesser of an 
amount equivalent to: 

• the debt due by the arrestee to the defender, or 
• the aggregate of the sums of– 

o the principal debt, 
o the judicial expenses, 
o the expenses of executing the arrestment, 
o any sum prescribed by statutory instrument as an estimate of the expenses of a 

possible action of furthcoming, and 
• interest on the principle debt to the date of arrestment, and for one year afterwards being 

an estimate of the length of time it takes to complete a furthcoming. 

973. It is intended that in all personal banking accounts with a bank or other financial 
institution a protected minimum balance will not be attached by an arrestment on the dependence 
or in execution.  The protected balance will be the amount of net monthly earnings level to 
which from time to time a nil deduction would have applied when a person’s pay is subject to an 
earnings arrestment under the 1987 Act.   

974. It is intended that on arrestment either in execution or on the dependence of a court action 
the arrestee must disclose to the creditor within 3 weeks on a prescribed form the nature and 
value of any property attached.  On any failure to disclose the creditor may apply to the court for 
an order for compensation of a sum equivalent to the protected minimum balance in the case of 
an arrestment in execution, or for the arrestee to be held as being in contempt of court in the case 
of an arrestment on the dependence. 
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975. It is intended that funds arrested in bank and similar accounts will be released 
automatically by the arrestee to the creditor 14 weeks after intimation of the sum due, unless 
stopped by objection made within 4 weeks after service of the arrestment schedule or notice of 
decree.  The court will have until the date two weeks before the date of release in which to 
consider any objection.   

976. It is intended that the automatic release procedure will supplement rather than replace 
actions of furthcoming or release authorised by mandate or any similar instruction by the debtor. 

977. It is intended that the form of arrestment schedule and of a mandate by the debtor 
authorising release of arrested property by the arrestee shall be in a form prescribed by 
subordinate legislation. 

978. It is intended that arrestees who release funds in good faith under either the automatic 
release process or a mandate in the prescribed form will be protected from claims for 
compensation on the basis that the release was legally invalid. 

Alternative approaches 

Restriction of set off on ‘bank’ arrestment 

979. As set out in the background discussion above arrestment attaches the obligation to 
account rather than the thing itself.  One of the examples given was where a bank receives an 
arrestment and holds two accounts for its customer, one with a credit balance of £1000 and the 
other with a debit balance of £500, with the effect that the bank can set one against the other so 
that the sum arrested is £500.  That is the sum which the bank is due to account to its customer. 

980. It is clear that a ‘liquid’ debt (due immediately) can lawfully be set against a liquid credit 
(cash that can be withdrawn on demand), but it is not clear that the same is true for an illiquid 
debt (say a mortgage).  Banks invariably provided in their contracts with customers that an 
arrestment is a ‘default’ that renders all loans payable on demand, and therefore liquid for the 
purpose of set off.  The banks are then entitled to set a mortgage against a credit balance in a 
current account, if they choose to. 

981. The effect of set off is therefore, on one view, that the bank has an unfair preference over 
the arresting creditor who either proved their claim or satisfied the court that they should have 
security.  Against that it should be realised that the bank and its customer are themselves in a 
debtor/creditor relationship. 

982. The Executive considered that where an account was arrested the interest of the arresting 
creditor should be preferred to that of the bank or other financial institution.  The draft Bill 
annexed to the Bill consultation therefore included at section 99 (introducing section 73 G into 
the 1987 Act) a restriction of any contractual right to apply set off where a bank or similar 
account was arrested. It was intended that set off would not be available for a debt that only 
become liquid as a result of the arrestment. 
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983. The Executive met with representatives of the Committee of Scottish Clearing Bankers 
during and after the consultation period on the draft Bill.  The banking sector put forward 
persuasive arguments against any restriction in the right of set off which would impact on the 
sector’s ability to demonstrate capital adequacy to regulators and business partners.   

984. Capital adequacy rules are there to protect customers who have money invested or 
deposited with a bank, and are monitored by the Financial Services Agency.  The risk of a loan 
going ‘bad’ is weighted, and the amount of capital a bank needs to back that loan depends on the 
perceived or notational level of risk.  A £1000 unsecured personal loan may have a 100% 
weighting.  A personal loan for £10,000 ‘secured’ against a credit balance in another account 
may only need a 50 % weighting because the loan could be set against that balance97. 

985. Deposit takers such as banks have a target capital ratio, and the amount of actual capital 
they need to hold to satisfy the FSA is found by multiplying the notional asset risk against that 
target ratio.  The ability to apply legal or contractual set off on arrestment affects a banks capital 
adequacy requirement.  If a bank is able to satisfy the FSA’s requirements for netting, which 
include a legal right of set off between relevant accounts, then it may report the accounts net for 
capital adequacy and large exposure purposes. 

986. In some cases multi-million pound inter-group arrangements for large commercial 
customers are only commercially viable because set off is available.  If set off could not be relied 
on because of the risk of arrestment then the businesses may wish to move their accounts outside 
of Scotland. 

987. The Executive therefore accepts that the arguments for restricting set off are not as strong 
as they first appeared.  There is risk that the unintended consequences of such a reform would 
seriously impact on the competitive edge of the banking sector, which is one of Scotland’s 
success stories. The Executive therefore decided not to reform this aspect of arrestment, and the 
proposed restriction of set off does not appear in the Bill. 

Arrestees’ fees 

988. In the 1992 Report 98 the Scottish Law Commission recommended that court messengers 
tender a £10 fee, variable by regulations, when they served the arrestment.  This fee was 
intended to be a reasonable contribution to the arrestees’ costs in administering the arrestment. 

989. The Executive set out in the ECOS consultation that it did not accept the fees 
recommendations because:  

• advances in technology had reduced the administrative impact on bank arrestees, the 
main persons with an interest, 

• banks take on board the risk of arrestment when they set up as deposit takers, and can 
price accordingly, 

• making arrestment less attractive would encourage less scrupulous recovery practices, 
and 

                                                 
97 This is an illustration only, and not an actual example.  Capital adequacy rules are, of course, complex. 
98 Paragraphs 3.1 to 3.72 
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• the cost of arrestment fees would fall disproportionately on small creditors. 

990. The Executive is still of the view that fees for arrestees are not justified on the basis 
recommended by the Commission.  It has however re-considered this policy from a different 
perspective, the number of ‘5 bank’ arrestments served speculatively on the Scottish clearing 
banks.  The number of ordinary, primarily bank, arrestments has continued to grow since the 
close of the ECOS consultation.  Requiring creditors to pay a fee to the arrestee would help to 
deter ‘fishing’ diligences. 

991. On that basis, the creditor should not pay a fee if the arrestment freezes property.  Such a 
policy could be delivered by requiring the court messenger to tender a fee of (say) £20 on an 
arrestment, which would be refundable if any property is in fact arrested.  The cost of such a fee 
should not be recoverable from the debtor as otherwise it would not act as a deterrent to fishing 
diligences. The Executive has decided however that the introduction of arrestees’ fees, although 
a more attractive option now than in 2002, is still not justified for the reasons set out in the 
ECOS consultation. 

PART 11: MAILLS AND DUTIES, SEQUESTRATION FOR RENT AND LANDLORD’S 
HYPOTHEC 

Aims 

992. To repeal the old and ineffective diligences of maills and duties and sequestration for rent 
(modernisation theme). 

993. To reform the law of landlord’s hypothec to protect third party interests, and clarify the 
scope of the security (striking the balance theme and modernisation theme). 

Policy objectives 

994. In this Part the Bill abolishes or reforms old rights and remedies linked to land, and 
interests in land. 

Background 

Maills and duties 

995. Maills and duties is a common law diligence of great age.  An action in either the Court 
of Session or the sheriff court seeks recovery from a tenant of rent (maills) and services (duties) 
due to their landlord. In effect it enables the creditor to attach rent payable to the debtor (the 
landlord), so that the landlord is by-passed and the creditor stands in their place. 

Landlord’s hypothec 

996. The hypothec has its roots in the hypothec of the landlord under Roman law. Indeed, 
many other jurisdictions recognise the hypothec or an equivalent security operating by law99.  

                                                 
99 For example, distress for rent in England and Wales. 
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The landlord’s hypothec, like other Scottish hypothecs, is a right that the parties avoid by ‘opting 
out in an agreement such as the lease.  Another example of a hypothec is the maritime lien100 
discussed below in connection with admiralty arrestments.  

997. The landlord’s hypothec is a bit like a floating charge in favour of the landlord, although 
with a very different history.  The hypothec gives a right in security over moveable property101 
on or in leased land and buildings belonging to the tenant or controlled (but not owned) by the 
tenant.  It is thought to secure one year's rent, but not arrears of rent unpaid when the rent 
payment currently due became payable. 

Sequestration for rent 

998. Sequestration for rent is not sequestration as is commonly understood, which is perhaps 
the first and most immediate problem with this diligence.  It is more analogous to attachment and 
auction.  The property placed under judicial control (i.e. sequestrated) is the moveable property 
affected by the hypothec. 

999. Sequestration for rent is limited to the sheriff courts. The landlord applies for a warrant to 
place the property under judicial control (sequestrate it), and to sell the property to the value of 
the rent due. An action may be for payment for rent due, or in security of future rent.  In practice, 
the two claims are often combined. 

1000. Ancillary orders are available to the landlord.  They include requiring the tenant to:  

• put new furnishings into the land or buildings,  
• to secure future rent to by lodging a bond of caution102 or consignation of money, or  
• to eject the tenant and re-let where the land is not refurnished, or caution or consignation 

not given to the court. 

Objectives 

1001. To ensure that the diligence of maills and duties and sequestration for rent are abolished, 
and to modernise the security of the landlord’s hypothec given that it is realised by sequestration 
for rent. 

Consultation 

1002. In the ECOS consultation the Scottish Executive asked whether: 

• sequestration for rent should be abolished, and 
• residual availability of maills and duties should be abolished. 

1003. There was strong agreement from respondents that maills and duties was no longer 
needed and should be abolished.  There was, however, an equal split between those who thought 
sequestration for rent should be abolished and those who thought it should be retained.  The main 
                                                 
100 The maritime lien is indeed a hypothec despite its name.   
101 Technically, the invecta et illata. 
102 A third party guarantee of payment, typically given by an insurance company for a premium. 
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concern expressed was that the Executive had not considered how abolition would impact on 
realisation of the landlord’s hypothec. 

1004. In the Bill consultation the Executive confirmed that maills and duties and sequestration 
for rent would be abolished, and that the landlord’s hypothec would be reformed in order to 
address the concerns raised by the earlier consultation. 

Policy discussion 

Maills and duties 

1005. Maills and duties was once widely used, but is now limited to the holders of a debitum 
fundi. As discussed for Chapter 1 of Part 4 of the Bill, this means that the debt is secured against 
land.   Maills and duties can therefore only be used by a creditor such as an adjudger or a 
mortgage lender. The effect of this restriction is that actions of maills and duties are now rare as: 

• adjudication for debt of any kind is itself very rare, and 
• other secured lenders have more effective remedies, for example under the 

Conveyancing and Feudal Reform (Scotland) Act 1970103. 

Landlord’s hypothec 

1006. The landlord’s hypothec is a common law security, but the scope of the security has been 
restricted in past legislation.  In particular: 

• agricultural leases were partially exempted by the Hypothec Amendment (Scotland) Act 
1867104 and the Hypothec Abolition (Scotland) Act 1880105, and 

• the 2002106 Act provides that any property exempt from attachment is also exempt from 
the hypothec. 

1007. The landlord’s hypothec now applies only to: 

• urban leases, including residential leases, and 
• agricultural leases of up to 2 acres, 
• mineral leases, and 
• game leases. 

1008. The law is therefore reasonably clear on the situations where the hypothec arises, but less 
clear on what exactly is secured.  It is clear that it covers some property belonging to third 
parties.  It is clear that it covers one year’s rent (although less clear how that is calculated), but 
not whether it covers other payments that might be due under the lease.   

1009. The hypothec extends to third party property brought onto the premises by the tenant, for 
example property on hire. It can cover property that has been sold by the debtor but not yet 
removed.  The reasoning is that third party is taken to know about the hypothec and to accept the 

                                                 
103 1970 c.35. 
104 1867 c.42. 
105 1880 c.12.  This, despite its name, did not abolish the hypothec. 
106 2002 asp 17, section 60. 
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risk of sequestration for rent.  However, some third party property is considered exempt.  In 
particular: 

• property on the premises temporarily,  
• property belonging to a member of the tenant's family or a lodger,  
• property subject to a conditional sale agreement, and  
• money bonds or bills 

1010. The Executive considers that is wrong in principle that a third party should lose property 
in order to pay debts due to a third party.  Indeed, it is thought that this may breach the right to 
enjoy property under Article 1 of Protocol 1 to the ECHR.  This is indeed the main reason why 
the Executive has decided to reform the security of the hypothec at this time.  Having decided to 
reform the Executive intends to take the opportunity to clarify what is and is not subject to the 
security of the hypothec. 

1011. The Executive does not consider that there is now a need to restrict the security to one 
years rent.  The debt will no longer be enforceable by sequestration for rent, so the security will 
instead provide a preference.  Since a preference is not an immediate remedy it can reasonably 
be wider in scope.  The Executive therefore intends to clarify the law to provide that the 
hypothec: 

• secures rent and rent alone, 
• secures all rent due and unpaid at a particular time, regardless of the ‘age’ of the debt,  
• last until the debt is paid, and 
• gives the landlord a preference against other creditors for payment of the value of the 

secured assets in any liquidation or other ranking of claims. 

1012. The Executive considers that assets in people’s homes should not be subject to the 
security.  The 2002 Act gives special protection to ‘dwellinghouses’ on attachment, and it is 
considered that the same level of protection should apply to the landlord’s hypothec.   

1013. It is thought that when the security was restricted in 1867 and 1880 it was still applied to 
small agricultural leases because they were usually associated with houses and small holdings, 
and the Executive considers that such a distinction can no longer be justified. 

1014. The Executive has not consulted on the reform of the hypothec, but as discussed above 
considers that there are compelling reasons for a partial reform at this time.  Complete reform or 
indeed complete abolition concerns the law of security over moveable property, and should be 
dealt with at another time. 

Sequestration for rent 

1015. As with the hypothec, sequestration for rent is a common law remedy. The landlord 
enforces his right in security by an action of sequestration for rent.  Also as with the hypothec, 
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limited statutory protections are in place for the debtor.  The rent (Scotland) act 1984107 provides 
that assured tenancies are exempt except with leave from the sheriff.   

1016. Warrant to sequestrate is granted without hearing parties. It entitles the landlord to 
instruct officers of court to inventory and sequestrate (or secure) the property.  The action and 
warrant are intimated to the tenant, who is cited to appear at a subsequent hearing to consider the 
action.  Third parties with an interest are not cited, even if known.  The tenant may seek recall of 
the sequestration. 

1017. Unless the sequestration is recalled, the court will grant a warrant to sell the property to 
the extent of the sum due by public auction. The landlord must lodge a report and statement of 
the debt within 14 days of the sale. Where any balance of rent remains outstanding the landlord 
may either seek to have the tenant replenish the tenancy (and sequestrate again), or to use other 
forms of diligence. 

1018. In the period between sequestration and sale, the tenant may use the property, but may 
not otherwise sell or interfere with it in breach of the sequestration. A breach is treated in a 
similar manner to a breach of interdict.  

1019. In some ways, the procedure is like a harsh version of the abolished diligence of poinding 
and warrant sales.  The Executive considers that it is very hard to defend the lack of a: 

• hearing before sequestration, and  
• an ‘exceptional’ test limiting access to homes. 

The only defence would be that there was no alternative, but that is not the case as the landlord 
can attach any property of the debtor tenant under the 2002 Act. 

Proposals 

1020. The Executive intends to abolish the diligence of maills and duties. 

1021. It is intended to exempt leases of dwellinghouses and remaining small agricultural leases 
(including crofts) from the security of the landlord’s hypothec. 

1022. It is intended to exempt all third party assets from the landlord’s hypothec, and to provide 
that a third party who in good faith buys an asset subject to the hypothec will get a clear title to 
that asset. 

1023. It is intended that the landlord’s hypothec will secure rent due and unpaid, and will 
subsist for as long as that rent is unpaid.  As the diligence of sequestration for rent is to be 
abolished the law will be clarified to confirm that creditor will get a preference in an insolvency 
or similar in respect of assets subject to the reformed security. 

1024. It is intended to abolish the diligence of sequestration for rent. 

                                                 
107 1984 c.58. 
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Alternative approach 

1025. The Executive did not consider it necessary to fully consider any alternative to abolishing 
maills and duties and sequestration for rent.  The landlord’s hypothec could have been subject to 
a single reform related to third party rights, but the Executive considered that such a partial 
reform would have been a missed opportunity to clarify some difficult issues. 

PART 12: SUMMARY WARRANTS, TIME TO PAY AND CHARGES TO PAY 

Aim 

1026. To ensure that enforcement under summary warrant is a proportionate remedy (striking 
the balance theme). 

Policy Objectives 

Background 

Summary warrants 

1027. Summary warrants are a quick and cheap way, unique to Scotland, for specified public 
creditors to enforce debt.  The application to the sheriff court for warrant does not need a lawyer; 
there is no intimation to the debtor, and no hearing.  The sheriff must grant the warrant, and the 
warrant once granted can be enforced without notice.  This contrasts with enforcement of 
ordinary decrees, where in most cases the creditor must pay for sheriff officers to serve a final 
warning known as a ‘charge to pay’ before enforcement is lawful. 

1028. Summary warrants are used by: 

• local authorities to collect council tax, non-domestic rates, and community charge (poll 
tax) arrears, 

• water authorities108 to collect water and sewerage charges, and 
• Her Majesty’s Revenue and Customs109 to collect taxes and duties. 

1029. A summary warrant only authorises the diligences of: 

• Attachment, 
• Earnings arrestment, and 
• Arrestment in execution and action of furthcoming 

As a result, public creditors can choose to use a full payment action.  Decree in such an action 
will authorise the full range of existing and planned diligences. 

Time to pay 

1030. The 1987 Act implemented most of the recommendations for time to pay arrangements 
made by the Scottish Law Commission in the 1985 Report on Diligence and Debtor Protection 
                                                 
108 Water and sewerage charges are collected by local authorities on behalf of water authorities. 
109 HMRC is the new UK department combining the functions of the former Inland Revenue and Customs and 
Excise departments. 
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(SLC No 95).  It did not implement the recommendation in respect of what is now the Debt 
Arrangement Scheme. 

1031. There are two forms of time to pay for single debts under the 1987 Act, both intended to 
help the ‘could pays.  They are a: 

• time to pay direction granted at decree (usually called a time to pay decree), and 
• time to pay order granted at any time after decree. 

In both cases the court considers a time to pay application by the debtor, and any objection by 
the creditor.  The decision on whether to allow time to pay is at the discretion of the judge.  
Typically, however, a court will accept an offer if the debt will be paid within a period of about a 
year. 

1032. Certain kinds of debt are excluded from time to pay under the 1987 Act.  They are: 

• debts over £10,000 or such other amount as Scottish Ministers may prescribe, 
• capital sums payable on divorce or declarator of nullity of marriage, 
• maintenance orders, 
• Child Support liability orders, 
• taxes or payments due to HMRC treated as if it were tax, 
• rates, 
• community charge and community water charge,  
• council tax, and 
• water and sewerage charges. 

These restrictions do not apply to the Debt Arrangement Scheme (“DAS”), which is the third 
time to pay arrangement recommended in the 1985 Report but not implemented until the 2002 
Act. 

Charges to pay 

1033. The statutory charge to pay was introduced by section 90 of the 1987 Act.  The form of 
the charge is prescribed from time to time by court rules.  The charge is a final warning that 
enforcement will competent unless the debt in question is paid within 14 days.  It is served on the 
debtor by a sheriff officer or messenger-at-arms.  The cost of the charge is paid out of money 
recovered by the diligence. 

1034. A charge to pay is or should be served before most diligences in execution.  In particular 
a charge is needed before it is or will be competent to use: 

• attachment, 
• earnings arrestment, 
• land attachment, 
• money attachment, and 
• residual attachment. 

1035. It is not currently needed for the existing diligences that the Executive considers should 
be reformed and retained, namely: 
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• continuous maintenance arrestment, 
• ordinary arrestment, and 
• inhibition. 

It is also not needed if an earnings arrestment is being made under a summary warrant debt.  The 
public exemption is therefore narrower than that for time to pay, and if the public creditor chose 
(as some do) to enforce debt under a decree then a charge would be needed. 

Objective 

1036. To extend time to pay arrangements to public debt, and to extend charge to pay to 
enforcement under a summary warrant. 

Consultation 

1037. The Scottish Law Commission has not considered whether or not summary warrants 
should be available.  It has however considered: 

• the diligences that should be authorised by a summary warrant, 
• time to pay on a summary warrant debt, and 
• notice before enforcement of a summary warrant debt. 

Summary warrant: permitted diligences 

1038. In the 1988 discussion paper Adjudications for Debt and Related Matters (SLC DP No. 
78) the Commission’s view was that a summary warrant should not authorise the proposed new 
diligence of land attachment.  Respondents were strongly in favour of restricting the use of land 
attachment. 

1039. In the 1998 discussion paper the Commission’s view was that a summary warrant should 
in future authorise inhibition.  Respondents were slightly in favour of extending the use of 
inhibition in that way.  No views were sought on whether a summary warrant should authorise 
the proposed diligence of residual attachment (attachment orders) or money attachment. 

1040. However in the 2001 Report110 the Commission made no recommendation on the 
diligences that should or should not be authorised by summary warrant.  Its view then was that 
the Executive should decide whether or not to extend enforcement under summary warrant debt 
to any existing or new diligence. 

1041. In the ECOS consultation111 the Executive view was that on balance a summary warrant 
should not authorise land attachment, but should authorise the diligences of: 

• inhibition, 
• residual attachment, and  
• money attachment. 

                                                 
110 Report on Diligence  SLC No. 183. 
111 ECOS part 6. 
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1042. The Executive view was that any extending enforcement to residual attachment or money 
attachment should be permitted on prior service of a new notice of intention to enforce.  The 
Executive did not however seek any views from respondents, and no respondent commented on 
this issue. 

1043. In the Bill consultation the Executive noted the previous discussion, and asked whether a 
summary warrant any or all of: 

• should not authorise residual attachment, 
• should not authorise money attachment, 
• should authorise inhibition. 

1044. The responses were slightly in favour of extending the use of residual attachment and 
money attachment, and strongly in favour of extending the use of inhibition.  Views on 
extending the use of residual attachment and money attachment were split by sector, with court 
officer firms and creditors in favour of and debtor interests against the proposal. 

Summary warrant: time to pay 

1045. In the 1985 Report on diligence and debtor protection (SLC No. 95) (“the 1985 Report”) 
the Commission recommended that time to pay should be available for public debt.  That 
recommendation was not implemented in the 1987 Act by the Government of the time. 

1046. In the 2000 Report on Poinding and Warrant Sale (SLC No. 177) (“the 2000 Report”) the 
Commission again recommended that time to pay should be available for public debt.  The 
Commission’s 2000 recommendation was supported by the Working Group on a Replacement 
for Poinding and Warrant, in Striking the balance: a new approach to debt management its 2001 
report to the then Justice Minister. 

1047. In the ECOS consultation the Executive considered that in general formal time to pay 
arrangements were an effective debtor protection, and that was an argument in favour of 
accepting the Commission recommendations.  Against that, it considered that the increase in 
money advice provision needed to support DAS should help to address concerns about lack of 
information on enforcement and creditor practices.  The Executive did not at that time have a 
concluded view either for or against formal time to pay. 

1048. In the Bill consultation the Executive asked if debtors subject to enforcement under a 
summary warrant should be informed of the ‘right’ to time to pay.  In that context, time to pay 
would have been by informal arrangement rather than the court based time to pay arrangement 
recommended by the Commission.  Again, the Executive did not have a concluded view either 
for or against formal time to pay. 

1049. Respondents to the Bill consultation were strongly in favour of informing debtors about 
the possibility of time to pay.  Suggestions included providing a copy of the Debt Advice and 
Information Package before enforcement, and attaching details of what a summary warrant does 
and does not authorise to a new statutory form. 
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Summary warrant: charge to pay 

1050. In the 1985 Report the Commission considered that charge to pay was not needed before 
an earnings arrestment is used to enforce a summary warrant debt.  It took the view that 
summary warrant enforcement should indeed be summary, and that in practice most debtors get 
informal warning of enforcement action. 

1051. In the 2000 Report the Commission took a different view when recommending reform of 
poinding.  It recommended not only that a charge to pay should precede poinding under a 
summary warrant, but that formal time to pay should be available and that the form of charge 
should be amended to give notice of that fact.  It did so because it thought that a charge to pay: 

• gives notice of any error in the summary warrant,  
• is an effective final warning for both ‘won’t pays’ and ‘could pays’, and 
• is an opportunity for could pays to agree a payment programme. 

1052. The Commission considered whether a new form of statutory ‘warning’ letter should be 
used instead of charge to pay.  Such a letter would be cheaper as a court messenger would not 
need to be instructed.  The Commission considered that it would also be less effective. 

1053. In the ECOS consultation the Executive considered the issues raised by the Commission, 
and applied them to all diligences that can be used to enforce a summary warrant debt.  It asked 
whether enforcement of such debts should be preceded by: 

• a charge to pay, or 
• a notice in standard terms (and if so should that notice include advice and information for 

debtors). 

1054. Respondents were in favour of both charge to pay and a notice in standard terms, but of 
the two options there was a preference for charge to pay.  They were strongly in favour of any 
notice extending to advice and information. 

1055. In the Bill consultation the Executive considered the issue of time to pay (as above), and 
considered that some kind of notice before enforcement should be introduced, but did not at that 
time have a concluded view on whether to provide for charge to pay or a notice in standard 
terms.  No views in that respect were offered by respondents to the Bill consultation. 

Policy discussion 

Summary warrant: permitted diligences 

1056. The Executive has given further consideration to the issue of extending or restricting 
diligence under a summary warrant.  A balance needs to be struck between the legitimate 
interests of public creditors, and the reasonable concerns of debtors.  Finding the right balance is 
not an easy to do. 

1057. Summary warrant procedure has a lower level of debtor protection when compared both 
to other types of court application, and to enforcement of other types of decree or warrant.  For 
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example, there is no hearing on the court application, and no statutory final warning of 
enforcement.  These special rules are a source of some public concern. 

1058. Against that, the Executive considers that there are other compelling arguments in favour 
of summary enforcement of public debt.  In particular: 

• public services are run for the common good, 
• public creditors do not choose their customers and must give ‘credit’ to everyone, 
• public creditors must offer a service to everyone who needs it, and can’t refuse (say) 

medical treatment because a patient has income tax arrears, 
• summary enforcement is cheaper, and enforcement costs not recovered from the debtor 

must be paid for by all taxpayers, and 
• summary enforcement takes up less court time, and if not available would mean that the 

courts would need to be resourced to deal with a large number of new payment actions. 

1059. The Executive also notes that public creditors can as they choose for any particular debt 
either apply for a summary warrant or raise a full payment action.  Restricting enforcement 
under summary warrant should not mean that public debt will be harder to enforce.  It would 
mean that if a public creditor wanted to use less common forms of diligence then they would 
have to go to court in the same way as ordinary creditors do. 

1060. The Executive therefore considers that there should be only a modest extension of 
enforcement under a summary warrant.  Money attachment is intended to be similar to the 
attachment under the 2002 Act, and attachment is already an authorised diligence.  The same 
court messenger is likely to be asked to attach and money attach in the same place at the same 
time. Public creditors should not need to raise a payment action to use money attachment when 
attachment is already permitted.  The money attachment Part of the Bill will therefore authorise 
enforcement under summary warrant. 

1061. Other diligences are different from the existing permitted diligences.  Land attachment in 
particular should not be permitted unless the debtor has had a chance to defend a court action for 
payment.  Inhibition has a strong link to land attachment, as discussed above.  A public creditor 
would have no remedy against the land if a summary warrant authorised inhibition but not land 
attachment.  The Executive considers that inhibition in those circumstances would only have 
‘nuisance’ value, and should not be authorised. 

1062. Residual attachment is a potentially wide ranging diligence.  As discussed above the 
Executive considers that there should be two separate court stages before the debt can be 
satisfied from any attached property.  It should not therefore be possible to use this diligence 
where a debt is being enforced under summary procedure, for similar reasons to the intended 
restriction on the use of land attachment. 

Summary warrant: time to pay 

1063. This exclusion of public debt from the time to pay arrangements introduced by the 1987 
Act  was justified by the then Government, despite the contrary recommendation by the 
Commission, on the grounds that: 
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• people give too low a priority to payment of public debt, and 
• public creditors can, and do, negotiate longer payment periods than a commercial creditor 

would be willing to agree. 

1064. The Executive has since the Bill consultation given further consideration to the issue of 
time to pay for summary warrant debt.  Much has changed since 1987, and the Executive has had 
an opportunity to consider both the final form DAS as enacted in November 2004 and the impact 
so far that scheme.  It no longer considers that much weight should be given to the concerns from 
1987 about extending time to pay. 

1065. The Executive considers that are three compelling arguments in favour of introducing 
time to pay: 

• the repeated Commission recommendations, 
• the nature and effect of the DAS, and  
• inconsistent recovery practices. 

1066. The Commission recommendations are discussed above, and little further need be said.  
The Executive notes however that the function of the Commission is to give impartial advice on 
reforms that will in its opinion improve the Scottish legal system. 

1067. The DAS covers all forms of public debt, unless the recovery method is reserved as is the 
case with child support deduction from earnings orders.  There is no reason of principle that 
justifies stopping enforcement where the ‘could pay’ debtor has multiple debts, and permitting it 
where the ‘could pay’ debtor has a single debt due to a public creditor.  The Executive notes 
further that most programmes approved under DAS include some council tax debt. 

1068. The Executive are currently promoting the development by local authorities of 
a corporate recovery strategies designed in part to promote consistent good practice across the 
public sector in Scotland.  There are many examples of good practice in the local government 
sector, but equally some authorities appear more likely to use formal enforcement on an 
otherwise like for like case.  One sure way to provide time to pay in appropriate cases is to 
extend the formal arrangements under the 1987 Act to public debt. 

Summary warrant: charge to pay 

1069. The Executive has given further consideration to the issue of extending charge to pay to 
debt enforced under a summary warrant.  It considers that the arguments advanced by the 
Commission in the 2000 Report are good and persuasive.  In particular that charge is an: 

• effective final warning for both ‘won’t pays’, and 
• is an opportunity for ‘could pays’ to agree a payment arrangement. 

1070. A charge is served personally by a sheriff officer or messenger-at-arms, although in some 
limited cases where an officer may not be available (for example the Scottish islands112).  This 
personal element is thought to be very effective in bringing home to the debtor that the creditor 
                                                 
112 Execution of Diligence (Scotland) Act c.16. 
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means business.  Payment offers are more likely to be made and kept to, with the result that the 
creditor saves time and expense and the debtor avoids the distress of diligence. 

1071. Service of a charge is already a trigger for money advice.  The DAIP includes a list of 
local money advisers, and must be provided before attachment under the 2002 Act is competent.  
In many cases the sheriff officer or messenger-at-arms provides the debtor with the required 
copy when a charge is served (private debts).  Extending the charge will therefore make it more 
likely that ‘could pay’ debtors who may benefit from (say) the DAS will get the advice they 
need. 

1072. The Executive considers that there is a further compelling reason for extending charge to 
pay to enforcement under a summary warrant.  As discussed for the Bankruptcy Part, the Debt 
Relief Working Group has reported on the problems that some NINA113 debtors have in using 
debt relief. 

1073. If a charge is served and payment is not made within 14 days then a debtor becomes 
‘apparently insolvent’.  This means that the debtor can apply to be sequestrated, or indeed that 
the creditor can sequestrate the debtor.  NINA debtors are much more likely to be served with a 
summary warrant than with a court decree.  Extending charge to pay would therefore offer a 
valuable route into debt relief for some particularly vulnerable ‘can’t pay’ debtors. 

1074. The Executive considers therefore that a charge to pay on 14 days notice should be served 
before enforcement of a summary warrant debt by: 

• attachment, 
• earnings arrestment, 
• ordinary arrestment, or  
• money attachment. 

1075. This would mean that a public creditor would serve a charge before ordinary arrestment 
where an ordinary creditor would not.  The Executive considers that this apparent imbalance is 
justified by the fact that the debtor has had no opportunity to be heard in court, or indeed to 
apply for a time to pay direction at an earlier stage in the recovery process. 

1076. The disadvantage of charging is that public creditors will have a new cost to pay.  The 
Executive therefore considers that the cost of the charge should be recoverable through the 
diligence, and not (for example) included in the 10% surcharge applied by local government 
creditors when enforcing local taxes. 

Proposals 

1077. The Executive intends that a summary warrant will authorise the diligence of money 
attachment.  Provision is made in Part 8 of the Bill. 

                                                 
113 No Income No Asset. 
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1078. It is intended that time to pay directions and time to pay orders under the 1987 Act will 
be extended to enforcement of Scottish public debt. 

1079. It is intended that enforcement under a summary warrant will be competent only after 
service of a charge to pay on 14 days notice, and that the cost of the charge will be recoverable 
from the debtor through the authorised diligence. 

Alternative approaches 

Summary warrant: notice in standard terms 

1080. The Executive considered providing for a notice in standard form.  Indeed, section 22 of 
the draft Bill annexed to the Bill consultation provides for such a notice.  It does so, however, in 
the context of closing part of the NINA gap by introducing a new trigger for apparent 
insolvency. 

1081. The main advantage of this approach is that it would be cheaper than charge to pay, at 
least at the 14 day warning stage.  It is not considered cheaper overall as the cost of a charge can 
readily be recovered from the proceeds of the diligence. 

1082. The disadvantages of a notice are that would be an unknown new procedure, would not 
involve personal service, and would in general look like a further administrative notice that could 
‘safely’ be ignored. 

Reform of time to pay 

1083. The Executive has considered general reform of the time to pay procedures, and the issue 
of extending the scope of and information about time to pay for all forms of decree or diligence. 
This remains under review, and further proposals may yet be brought forward. 

1084. In the 2000 Report the Commission set out views on improvements to the way in which 
time to pay is dealt with by the courts.  It recommended114: 

• raising the upper limit from £10,000 to £25,000, in line with the then upper limit for time 
orders under the Consumer Credit Act 1974115, 

• charge to pay forms should explain time to pay options, 
• full details of an offer should go to the creditor, 
• a new ‘reasonability’ test with statutory factors to be considered– 

o length of repayments, 
o length of original agreement, 
o debtor’s circumstances, 
o reasonableness of creditor in refusing an offer, and 

• clerk of court (not creditor) to intimate time to pay decision. 

                                                 
114 2000 Report paragraphs 5.18 to 5.51. 
115 1974 c.39.  UK government intend to increase this limit to £50,000. 
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1085. In the ECOS consultation116 the Executive considered the views of the Commission, and 
consulted on proposed improvements to the administration of time to pay.  It asked in addition 
whether to repeal the present rule barring a time to pay order where there has been a time to pay 
decree/direction.  Respondents were either strongly or slightly in favour of all the proposed 
reforms.  In particular, the proposals to improve information about time to pay were warmly 
welcomed. 

PART 13: AMENDMENTS TO THE DEBT ARRANGEMENT AND ATTACHMENT 
(SCOTLAND) ACT 2002 

Aim 

1086. To ensure the effective operation of the Debt Arrangement Scheme (“DAS”) and the 
diligence of attachment of moveable property (modernisation theme). 

Policy objectives 

1087. The objective of reform of Part 1 of the 2002 Act is that the DAS should be capable of 
being operated and administered electronically. 

1088. The objective of reform of the diligence of attachment is to ensure that creditors and court 
messengers can manage their business in a rational and effective manner. 

Consultation and engagement 

1089. The intended reforms to the 2002 Act will resolve issues identified by the Executive since 
commencement of attachment and DAS in 2002 and 2004 respectively.  There has been no 
general consultation relating to this Part, but the Executive has worked closely with stakeholders 
such as sheriff officers who (for example) pointed out that it was sensible to permit more than 
one officer to be involved in any single attachment. 

Policy discussion 

Debt Arrangement Scheme 

Policy objectives 

1090. The Debt Arrangement Scheme (“DAS”) was created by Part 1 of the 2002 Act, and was 
introduced on 30 November 2004 by the Debt Arrangement Scheme (Scotland) Regulations117 
(“the DAS Regulations”).  It is a new way to tackle multiple debts.  DAS is part of an integrated 
package of debt tools, and is intended to help people restart after managing their way past 
problem debt.   

1091. In DAS, and unlike in debt relief through sequestration or PTD, the creditor is entitled to 
payment in full.  DAS has a much smaller impact on future credit ratings, and therefore on 

                                                 
116 Part 4A 
117 The Debt Arrangement Scheme (Scotland) Regulations S.S.I. 2004/468, as amended by S.S.I 2004/470 
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access to affordable lending.  Creditors are still encouraged to agree voluntary debt relief, 
perhaps by freezing or waiving interest or charges. 

1092. DAS is intended to be a flexible scheme free to the debtor, and striking a fair balance 
between debtors and creditors.  Its helps debtors with multiple debts by giving them time to pay, 
and deals with ‘blocking’ creditors.  It also helps creditors to recover more of their debt at a 
modest cost. 

1093. DAS is not court based unlike time to pay decrees and time to pay orders, the two other 
‘diligence stoppers’, but is administered by the accountant in bankruptcy (‘AiB’).  Applications 
must go through a specially trained money adviser, so that debtors get good quality money 
advice.  

1094. If a debt payment programme is approved, then a single regular payment is made to a 
payments distributor.  The distributor will then pay the individual creditors. 

1095. A debtor in an approved programme is protected from court enforcement, and from 
sequestration.  In order to strike a balance with the reasonable interests of creditors, prescription 
(limitation) will not run on any debts during the life of the programme.  If the programme fails 
time bar will not stop enforcement of the unpaid debt. 

1096. Only people living in Scotland can use DAS.  This makes sense, as DAS only stops court 
enforcement or bankruptcy in Scotland.  A programme can include any debt for which someone 
is personally liable118, whether or not there is a court decree.  Business debts of sole traders are 
therefore covered, but not debts of a partnership or limited company. 

1097. The money adviser and debtor work out the surplus income after all essential payments, 
such as a mortgage payment or food.  This surplus income is what is divided amongst the 
creditors.  The effect of this is that DAS is not suitable for people with no surplus income, but it 
can work for people with low surplus income as some payments distributors handle less than £1 
per debt per month. 

1098. DAS is flexible enough to survive a change in the debtor’s circumstances. Surplus 
income may rise or fall, so a debtor or creditor can ask the AiB to vary the payments.  DAS also 
allows for essential new credit.  A programme can be varied to cover new loan payments, and 
further trade credit or credit for emergency repairs is permitted.  

1099. Standard conditions apply to all programmes, and are pretty much common sense i.e. pay 
the rent or mortgage and other essentials, keep DAS payments up to date, and so on.  
Discretionary conditions are also available, and they include having an emergency fund or 
deducting payments from wages.  If a condition is breached a programme may be revoked. 

                                                 
118 Some reserved debts are in practice outside DAS.  For example, where recovery comes under the Child Support 
Act 1991. 
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1100. DAS like other diligence stoppers only halts court enforcement and bankruptcy, so other 
remedies can be used.  In particular, a lender or landlord can recover possession of a house.  This 
doesn’t mean that DAS puts homes at risk. There are three ways in which DAS can help people 
with multiple debts reduce the risk of homelessness: 

• money advice should mean that the surplus income figure is realistic, 
• sequestration or PTD, which do lead to loss of homes, can be avoided, and 
• the Mortgage Rights (Scotland) Act 2001 includes DAS as a factor for the courts to 

consider if asked to suspend a re-possession. 

1101. Creditors can choose a pro rata payment towards their debt, calculated either on the 
balance outstanding or the contracted repayment.  An equal repayments option is also available, 
which will repay smaller debts more quickly.  Each case will be different, so DAS does not 
favour one method over another.  

1102. The payment distributor can deduct a fee, currently a maximum of 10% of the payment.  
Creditors save on court and enforcement costs, and this fee is the same as that charged under 
voluntary debt management schemes that do offer the same level of money advice support or the 
same protections.  

1103. There is no debt level or time hurdle a programme must meet before approval.  Flexibility 
is again the key, and if all creditors agree then the AiB will approve a programme no matter the 
amount to be paid or the length of the programme. 

1104. However, agreement is not always active consent.  Creditors have 21 days to reply to an 
offer, otherwise they are deemed to consent.  A programme may be approved even if a creditor 
replies and says no.  The AiB may dispense with the consent of a creditor due less than half of 
the total debt, so long as the total due to all refusing creditors is not more than 60% of the debt. 

1105. A single large creditor could block a programme welcomed by smaller creditors.  To get 
round that a sheriff can be asked to approve a programme even where the majority of creditors 
do not agree. 

1106. If a refusal to consent is dispensed with, or a case goes to the court, then the proposed 
programme must be ‘fair and reasonable’ test.  Guidance sets out (for example) that 5 year 
programme should be reasonable, but a 10 year one probably not.    Further guidance is on the 
DAS website at www.moneyscotland.gov.uk. 

1107. Creditors can, as well as refusing to agree, object to a programme where the debtor 
should be made bankrupt, or has substantial equity in land or buildings.  Such cases will by-pass 
the AiB and be dealt with by the sheriff who considers the merit of the objection in all the 
circumstances. 

1108. Given the effect of DAS, creditors need to know when a programme is approved. They 
can therefore check entries in the public register of programmes which can be accessed at the 
DAS website on payment of a fee of £5 for each search. 
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1109. DAS has been in operation for less than a year, and is still developing.  At the time of 
preparing this Memorandum there are 37 approved money advisers and 67 debt payment 
programmes in payment.  The Executive anticipates that DAS will grow substantially, in part 
because of the effect of other reforms in the programme, to 150 approved advisers and 2000 debt 
payment programmes in payment. 

1110. The Executive has offered strong support to the money advice sector.  From 2002 the 
Executive provided £2 million a year of additional funding for money advices services, 
increasing to £3 million from 2005.  Funds go to local authorities who allocate them as they see 
best between statutory and voluntary sector advice providers. Funding is intended to build 
capacity, and to support the expected demand for DAS programmes. 

1111. The Executive is aware that money advice work is complex, and can be unduly time 
consuming for the individual money adviser coping with a busy case load.  The Executive has 
therefore sought to use DAS to deliver to money advisers a package that is convenient to use and 
automates routine tasks wherever possible.  The intention is that DAS can be ‘all electronic’ 
where desired. 

1112. A significant effort has gone into delivering that objective.  The Executive and the AiB 
working together have developed DAS case management software with a web interface.  Money 
advisers can complete and submit application forms and the like online at the DAS website.   

1113. Also, the Executive has worked with the developers of the MACS money advice case 
management system to include a software interface linking with the AiB.  MACS is widely used 
by Scottish money advisers, and this reduces the need for money advisors to ‘double key’ data 
into their software and the DAS website. 

1114. The Executive has reviewed the legislative framework for DAS, and considers that 
further change is needed to deliver the objectives of ease of use, and automation of routine tasks. 
In particular, the 2002 Act currently requires that applications for approval or variation of debt 
payment programmes must be signed.   

1115. Sections 2(3) and 3(2) of the 2002 Act, respectively, require that an application for 
approval of a debt payment programme be signed by the debtor and by the money adviser.  
Section 5(4) requires that an application for variation be signed by the debtor or creditor.  
Electronic signatures are not permitted. 

1116. This has two effects.  An application cannot be fully electronic, and the signed copy of 
the application must be retained by the money adviser for the whole length of the programme in 
order to prove that all legal requirements have been met.  A programme may last for many years 

1117. In respect of applications for approval, the DAS regulations provide for the money 
adviser to send an application electronically to the DAS administrator for approval, retaining the 
signed hard copy.  The adviser uses a unique reference number on the application by which they 
can be identified.  This provides a partial fix, which is therefore only partially satisfactory  
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1118. DAS is a money advice gateway to statutory protection.  It is therefore appropriate to 
retain the requirement to sign the application form, as formal evidence that the money adviser 
has offered the advice required under section 2 of the 2002 Act.  However there is no clear need 
for the signature to be on a paper form. 

1119. The position is different where the debtor signs the first application form, or either the 
debtor or creditor signs an application for variation. On first application the debtor’s interest is 
covered by the money adviser certification.  Any application for variation is intimated to the 
money adviser who will comment as needed.  There is no clear need for paper evidence 
vouching that an application is made by the person named on the form. 

1120. It would therefore be appropriate either to authorise electronic signatures by the debtor 
and creditor, or to dispense with the formal requirement to sign an application for approval or 
variation.  The 2002 Act would then state only that the application must be made by the debtor or 
creditor as appropriate. 

1121. The Executive considers that authorising the use of electronic signatures by debtors or 
creditors will not deliver the policy objective of enabling electronic applications.  This is because 
a signature only has evidential status under the Electronic Communications Act 2000119 if it is 
certified by the person purporting to make it.  It is impracticable to expect the general public to 
provide such certification. 

Proposals 

1122. The Executive intends that the requirement on the money adviser to sign an application 
for approval under section 2 of the 2002 shall be satisfied by a certified electronic signature as 
defined in the electronic communications act 2000. 

1123. It is thought that digital encryption of signatures will be too high a threshold for money 
advisers to pass.  It is intended that an electronic signature can be a scanned signature or a 
printed name, provided that the money adviser sends a letter to the AiB certifying the form of 
signature he or she wishes to use. The continued use of the unique reference number will be a 
further check. 

1124. It is intended to dispense with the need for debtors or creditors to sign an application 
under either sections 2 or 5 of the 2002 Act. 

Alternative approaches 

1125. The DAS regulations were subject to affirmative Parliamentary procedure.  The 
Communities Committee took evidence from the Scottish Executive when considering the draft 
Regulations in March 2004.  The Executive gave an undertaking at that time that the DAS 
Regulations would be reviewed after one year of operation. 

1126. The review will begin in November 2005, and preparatory work is underway.  The 
Executive held seminars for money advisers in Edinburgh on the 28th September and in Glasgow 
                                                 
119 2000 c.7 
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on 29 September.  A number of suggestions have already been made by stakeholders, addressing 
for example the role of the sheriff in substituting for the AiB for certain applications. 

1127. The Executive considered, but decided against, making further amendments to Part 1 of 
the 2002 Act in the Bill.  It will await the results of the review, which should be complete by late 
February 2006. 

Attachment of moveable goods 

Policy objectives 

1128. Part 2 of the 2002 act provides for attachment of corporeal moveable property. 
Attachment replaced the old and discredited diligence of poinding and warrant sale last amended 
by the 1987 act, and introduced important new debtor protections.  A special warrant is needed 
in order to attach property in a debtor’s home, known as an exceptional attachment order. 

1129. Attachment is a widely used diligence, and it is important that the procedures provided by 
the 2002 act are as effective as they can be.  The Scottish executive has therefore considered if 
any amendments to primary legislation are needed at this time. 

1130. Section 19(1) of the 2002 act stipulates that it is the officer who attached articles who is 
to make arrangements for their auction and for uplifting them.  This has the potential to cause 
difficulties as that particular officer may not be available.   

1131. When articles were poinded under the 1987 act the officer poinding them had to leave the 
articles where they were poinded for at least 14 days.  Provision was made, at section 21(1)(a) of 
the 1987 act for an application to be made to the sheriff for an order for the security or for 
preservation of the value of the poinded articles which allowed for their immediate removal.   

1132. The 1987 act also made provision, at section 20 (7), where there was a pressing need to 
secure or preserve the poinded articles but no time to a get an order under 21(1)(a), for the 
officer to remove the articles to the other premises belonging to the debtor,  or failing that to the 
nearest secure premises. This was at the creditor’s expense. 

1133. Provisions for security or preservation of attached articles similar to section 21(1) of the 
1987 Act were included in section 20 of the 2002 Act.  However, no provision similar to that at 
section 20(7) of the 1987 act was made in the 2002 Act. 

1134. An officer of court is required, by section 17(2) of the 2002 Act, to submit a report of 
attachment signed by the officer to the court. Similarly, section 32(2)(d) requires the officer to 
submit a signed report of auction to the court.  This raises issues similar to those discussed above 
for signed applications under part 1 of the 2002 Act. 

1135. Section 31 of the 2002 Act provides for the amounts to be credited to the debtor from the 
sale proceeds at auction.  That section does not provide for the amount to be credited where an 
article is sold for a sum less than the value estimated at attachment, or for where an article was 
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damaged after attachment and re-valued before the auction. This can lead to disputes between the 
creditor and debtor. 

Proposals 

1136. The Executive intends that the officer who removes attached goods and takes them to 
auction under section 19(1) of the 2002 act does not need to be the same officer that carried out 
the original attachment.   

1137. It is intended that court messengers should have a power to immediately remove and 
secure attached articles where that is necessary to secure or preserve the value of these articles, 
and there is no time to make a court application under section 20 of the 2002 Act. 

1138. It is intended that where the act requires an application to be signed by a court messenger, 
that requirement is satisfied by a certified electronic signature under the electronic 
communications act 2000. 

1139. It is intended that on disposal of the proceeds of an auction: 

• where an asset is sold for less than the value fixed by either sections 15(2) or (3) or 51 of 
the 2002 act, then the amount credited to the debtor is the value rather than the sale price, 
and 

• where an asset is sold for less than either the original valuation, or re-valued after damage 
caused by a third party,  then (provided no compensation has been paid) the amount 
credited to the debtor is the original value rather than either the re-valuation or the sale 
price. 

Exceptional attachment 

Policy objectives 

1140. Part 3 of the 2002 Act provides for exceptional attachment orders. 

1141. Section 49(1)(b) of the 2002 provides that the officer shall not enter a dwellinghouse to 
execute an exceptional attachment order unless he has served notice on the debtor giving at least 
4 days notice of the intended date of entry.  No provision has been made for the recovery of the 
costs of serving that notice from the debtor. 

Proposals 

1142. It is intended that schedule 1 to the 2002 Act, which sets out the expenses chargeable 
against the debtor, will include the costs of the notice to the debtor of the planned date of entry. 

PART 14: ADMIRALTY ACTIONS AND ARRESTMENT OF SHIPS 

Aim 

1143. To ensure the effective operation of the diligence of admiralty arrestment, also called ship 
arrestment or maritime arrestment, by modernising the law on admiralty actions and ship 
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arrestment under the Administration of Justice Act 1956120 (“the 1956 Act”) (modernisation 
theme). 

Policy Objectives  

Background 

1144. Scotland is a coastal nation which relies heavily on shipping for its imports and exports.  
Ship arrestment is therefore a process or action with a long history in Scots common law.  The 
procedures of maritime actions first developed along with the law on enforcement of them in the 
old High Court of Admiralty.  In 1830 the Admiralty Court was abolished and its jurisdiction in 
civil maritime cases was divided between the Court of Session and the sheriff courts.  

1145. Admiralty arrestments are relatively uncommon although they can be for claims of 
considerable value.  In 2003 there were 54 arrestments in the Court of Session actions.  There are 
no statistics on the number of admiralty actions in, or arrestments from, the sheriff courts in part 
because there are no separate court rules.  However, neither is thought to be any more common 
than in the Supreme Court. 

1146. There are 3 types of ship arrestment: 

• arrestment on the dependence is used to secure a claim against the owner of a ship, or 
of shares in  a ship, and unlike ordinary arrestment is effective in the hands of the 
owner121, 

• arrestment in rem122 is used to enforce a claim against a ship or other maritime property 
as opposed to any one owner, for example: 

o salvage of a ship, 
o collision claims, and 
o wages for service on board a particular ship, and 

• arrestment to found jurisdiction is used to establish jurisdiction, but does in fact detain 
the ship which if necessary is achieved by either arrestment on the dependence or 
arrestment in rem. 

1147. A ship may travel through several countries in the course of a single voyage.  There is 
therefore a strong international interest in aligning the rules of admiralty actions and ship arrest.  
The last major development of this area of the law came about as a result of the UK ratifying an 
international treaty.  From the Scottish perspective, it is of course important that this jurisdiction 
is a no less favourable place to arrest than any of our competitors. 

1148. Part V of the 1956 Act gave effect (following UK ratification) to articles of the 
International Convention for the Unification of Certain Rules Relating to the Arrest of Seagoing 

                                                 
120 1956 c.46. 
121 In that sense admiralty arrestment is more like the intended diligence of interim attachment. 
122 The Latin tag ‘in rem’ means ‘regarding a thing’ i.e. in this context a claim that is not against a specific person 
but is against the whole world in respect of particular property.   
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Ships signed at Brussels on 10 May 1952123 (“the 1952 Convention”).  The 1956 Act sets out the 
law on –  

• jurisdiction of collision claims, and provides that where a foreign court is already dealing 
with the subject matter of a claim made here then the Scottish claim must be sisted 
(suspended) on request, and 

• lists the type of claims that can be secured by arrestment on the dependence or enforced 
by arrestment in rem, and in the case of arrestment on the dependence provides that either 
the ship being arrested is 

o the subject matter of the claim, or 
o wholly owned by the defender. 

1149. Work on developing the international aspects of maritime law has continued in the period 
since the 1952 Convention.  A new international Convention on Arrest of Ships was adopted 
following a conference in Geneva in 1999, but that Convention has not been ratified by the UK 
government and it is understood that there is no plan to do so in the near future. 

Objectives 

1150. The reform of admiralty actions and admiralty arrestment has two main objectives. First, 
reform should modernise the language and process of the current law on ship arrestment. 

1151. Second, it should ensure that there is harmony between the 1952 Convention and the 
1956 Act, and that Scots law takes due account of important developments in other jurisdictions 
particularly where those are linked to international treaties on maritime matters. 

Consultation and Responses 

1152. The Scottish Law Commission in its 1998 Report on Diligence on the Dependence and 
Admiralty Arrestments124 (“1998 Report”) recommended reform of the law on admiralty actions 
and of arrestment of ships and cargo.  The 1998 Report built on responses to a previous 
discussion paper and a Commission consultation125. 

1153. In the ECOS consultation the Executive consulted on implementation of the 
recommendations of the 1998 Report.  The Executive supported all the recommendations, other 
than the recommendations that arrestment on the dependence should be treated the same way in 
admiralty actions as in all other types of claim in the Scottish courts126. 

1154. The Executive asked first for indications of support for the proposed reforms set out in 
the ECOS consultation, and second for comments on different possible approaches where the 
Executive had identified different ways to implement the proposed reforms, namely: 

                                                 
123 International Conventions on Maritime Law, Treaty Series No. 47 (1960) Cmnd 1128. 
124 Scot Law Com No 164 Parts 7 and 8 
125 Scottish Law Commission Diligence on the Dependence and Admiralty Arrestments DP No 84 and Consultation 
Paper on Arrestment of Ships Securing Claims Against Demise Charterers (1990) 
126 SLC 164 recommendations 58 and 59. 
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• whether the appropriate test to be applied in determining whether or not the pursuer 
should be liable to the defender for damages for loss caused by diligence on the 
dependence is that the diligence  

o was unreasonable, or 
o wrongful or unjustified 

• whether, and if so to what extent, judicial sale of a ship should be regulated by statute,  
• Scottish courts can deal with a dispute if jurisdiction is founded by either arrestment to 

found jurisdiction or arrestment in rem, but given that the intention to have a 5 day notice 
period to defend the claim following arrestment, special rules are needed for service on 
parties abroad, to be either 

• service on the master of the ship, or 
• extending the 5 day period for service abroad, and 
• it is intended that where arrestment on the dependence of the ship in dispute does not 

provide full security for a claim that a sister ship (owned by the same person) can also be 
arrested provided the pursuer can show either or both of 

• good cause, or  
• inadequate security. 

1155. One reform consulted on by the Executive had not been considered by the Commission.  
An arrested ship may have a crew, and in rare cases the owner or charterer abandons them along 
with the ship.  No person is responsible for the welfare of the crew, unlike England and Wales 
where that is a function of the Admiralty Marshall.  In Scotland the crew may have to rely on 
charity, and views were sought on whether there should be a safety net for abandoned crews. 

1156. The Executive’s proposals for reform were generally supported by most of the 
respondents. There were only a few specific comments.  Particular issues on which views were 
sought produced the following comments:   

• Comments on providing for the care of an abandoned crew were equally divided as to 
whether the reform was necessary,  

• the few who commented on providing  service of a summons favoured the option  of 
service on the master of the vessel but as explained this proposal was subsequently 
overtaken,  

• there were a couple of responses which suggested monetary and time limits on the 
proposals for the judicial selling ships operated under demise charter. 

Policy discussion 

1157. The reforms in this part of the Bill deal primarily with admiralty arrestment on the 
dependence.  This form of diligence is also affected by the reforms in Part 5 of the Bill to 
diligence on the dependence, for example execution of diligence before service of the claim 
document on the debtor. 
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Terminology: maritime hypothecs or liens 

1158. The 1998 report set out the arguments for reconciling common usage in international 
maritime conventions with terminology in Scots law127. 

1159. In Scots law two types of security over movable property are created automatically by 
law rather than by specific agreement: a lien and a hypothec.  The difference between the two is 
that in a lien the creditor is already holding property of the debtor and in a hypothec the creditor 
does not hold any such property.   

1160. A right in security arising in law over a ship is referred to as a lien in the 1956 Act, but if 
usage were consistent with Scots law the right would be called a hypothec because the creditor 
does not in fact hold the ship.  This difference arises because International conventions (often 
translated with English usages in mind) use lien rather than hypothec to describe this kind of 
security.  The 1956 Act gives effect to UK treaty undertakings. 

1161. The Commission thought that all things being equal references in the 1956 Act to lien 
should be replaced with ‘hypothec’.  However, all things are not equal due to the risk of 
confusion when Scottish disputes are considered in an international context.  There is therefore a 
limit to how far the terms of the 1956 Act can be reconciled with ordinary Scots usage.  

Proposal 

1162. It is intended that the Bill will provide a new definition of ‘maritime lien’ applied to the 
1956 Act, which will clarify ‘lien’ has the special meaning in that context. 

Security over a ship’s cargo (respondentia)  

1163. In Scots law, respondentia is a maritime security granted over a ship’s cargo in respect of 
a particular voyage.  It is not listed in the 1956 act as one of  the types of claims that can be 
secured by arrestment on the dependence or enforced by arrestment in rem, although a claim 
arising from respondentia is considered as a an admiralty action under the procedural rules of the 
Court of Session. The Commission recommended that the 1956 Act and court rules should be 
aligned to clarify the law in that respect128. 

Proposal 

1164. It is intended that respondentia should be added to the list of claims that can be secured 
by arrestment on the dependence or enforced by arrestment in rem in the 1956 Act. 

Sheriff court jurisdiction 

1165. Arrestment of ships and cargo is different in that the ship or cargo can be arrested in the 
hands of the owner or a third party, as opposed to a third party only as is the case with arrestment 
in other types of action. Arrestment on the dependence or in rem of a ship prevents it sailing to 

                                                 
127 SLC 164 recommendation 51  paragraphs 7.3 to 7.8 
128 SLC 164 recommendation 52  paragraphs 7.16 to 7.44 
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its next destination until either the arrestment is recalled or security is provided. The physical act 
of carrying out the arrestment is performed by court messengers.  

1166. Ships trade world-wide, and are often now owned by single ship companies registered 
elsewhere than Scotland.  A ship may be in Scotland for no longer than it takes to load and 
discharge a cargo. In that time it will run up pilotage or harbour costs, and may (say) be involved 
in a collision.  It follows that the ability to hold a ship in order to secure or prosecute a legitimate 
claim is an important consideration for international trade.  

1167. Ships can be arrested on a warrant of either the Court of Session or a sheriff court.  The 
normal rule is that a sheriff has jurisdiction to consider claims on matters arising from within the 
local area of the court.  That would mean, for example, that the sheriff at Inverness could only 
grant warrant to arrest a ship that was within the Inverness sheriff court district. 

1168. Ships, of course, move.  Perhaps as a result sheriff court rules129 allowing arrestments of 
ships and their cargo outside the jurisdiction of the sheriff court granting the warrant appear to 
apply to arrestments in rem.  That means that a sheriff in one place is granting an order detaining 
a ship which is in another sheriff court district.  This cuts across jurisdictions and causes 
confusion, as well as being of doubtful legality. 

1169. It does all the same make sense to have special rules for ships.  It would however be 
necessary to adjust the underlying jurisdiction of sheriffs in admiralty actions.  That jurisdiction 
is as set out in section 4 of the Sheriff Courts (Scotland) Act 1907130 which provides that the 
powers of the High Court of Admiralty in Scotland in all maritime causes and proceedings shall 
apply to sheriffs:  

“Provided that the Defender shall upon any legal ground of jurisdiction be amenable to 
the jurisdiction of the sheriff before whom such cause or proceeding may be raised”. …” 

1170. The Commission recommended131 reforms to make it only competent to arrest in rem a 
ship or cargo: 

• within the territorial jurisdiction of the sheriff court granting the warrant, or  
• outside the territorial jurisdiction of the sheriff court in which the action in rem is being 

raised, if the ship or res is within the territorial jurisdiction of the court when the warrant 
is granted and that arrestment in rem outside that jurisdiction is not rendered competent 
by a warrant of concurrence. 

Proposals 

1171. It is intended it should only be competent to arrest in rem a ship or cargo outside the 
jurisdiction of the sheriff court that grants warrant if the ship or cargo was within the territory of 
that court when the warrant is granted.   

                                                 
129 Sheriff Court Ordinary Cause Rule 5.8 and Summary Cause rule 11. 
130 1907 c.51.   The 1907 Act repealed and replaced section 22 of the Court of Session Act 1830. 
131 SLC 164 recommendation 55 paragraphs 7.52 – 7.56. 
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1172. It is also intended to modify the 1907 Act so as to disapply for admiralty arrestment the 
requirement that the defender is to be amenable to the sheriff’s jurisdiction in the ordinary sense. 

Arrestment of shares in a ship 

1173. Section 47(1) of the 1956 Act provides that a warrant for arrestment on the dependence 
may only be granted where the ship being arrested is the subject matter of the action, or it is 
wholly owned by the defender.  

1174. Section 47(3)(a) of the 1956 Act permits arrestment on the dependence of an action 
where a sum of money is claimed in a dispute: 

• about ownership of a ship or shares in a ship, 
• between co-owners about the ship, 
• a mortgage over or hypothecation of a ship, or 
• any forfeiture or condemnation of a ship or cargo. 

1175. In a claim of the type of claim covered by section 47(3), the defender may be the owner 
of only one share in a ship.  The clear inference is that even where the defender is the owner of 
only one share in the ship, that share may be arrested on the dependence with the result that the 
ship itself is detained. 

1176. It is not clear that a ship may be arrested on the dependence, and therefore detained, 
under the general power in section 47(1) where the defender is the owner of a share in the ship.  
The Commission therefore recommended132 clarification of the law so that, save in relation to 
demise charterers for the reasons discussed below, arrestment on the dependence is competent 
only if the defender is the owner of the ship or a share in the ship at the time of the arrestment, 
and that the arrestment may be of the ship or of a share in the ship.   

Proposal 

1177. It is intended that the Bill will amend section 47(1) and (3) of the 1956 Act to provide 
that arrestment on the dependence is competent where the defender owns a share of the ship 
being arrested.  

Right to re-arrest same ship, or to arrest a second sister ship, on the dependence 

1178. Sister ships are those which have the same owner. Although a claim may be made in 
relation to one ship, it is competent to arrest on the dependence another ship owned by the same 
owner to obtain security for the claim.   

1179. The 1956 Act put the first restrictions on that general right in accordance with the 1952 
Convention.  For example, under section 47(3) of that Act in a dispute about ownership no ship 
other than the ship which is the subject matter of the dispute may be arrested on the dependence 
of an action.  It is, however, not altogether clear if the restrictions in the 1956 Act give full effect 

                                                 
132 SLC 164 recommendation 60 paragraphs 7.99 to 7.106 

477



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 173  

to the 1952 Convention.  A creditor may be prevented from obtaining fair security through 
arresting more than one ship. 

1180. The Commission considered this issue, and having in mind the terms of the 1952 
Convention recommended133 that where a ship has been arrested on the dependence then that 
ship may not be arrested again, and no sister ship may be arrested, unless cause is shown why a 
new warrant should be granted. 

Proposal 

1181. It is intended that a creditor in admiralty action may on cause shown obtain warrant to re-
arrest a ship, or arrest a sister ship, on the dependence of that action. 

Liability for expenses of admiralty arrestment 

1182. At common law the expenses of an arrestment on the dependence, including such an 
arrestment in an admiralty action, are not recoverable from the defender even on success.  The 
rationale is that the diligence is used to get a security for payment, and is not part of the process 
of obtaining decree.  

1183. The Commission recommended134 that the expenses of diligence on the dependence 
should in future be recoverable by the pursuer from the defender on success. 

Proposal 

1184. It is intended that the expenses of diligence on the dependence will on success by the 
party using the diligence be recoverable from the other party. 

Service of claim 

1185. The Bill includes reform of diligence on the dependence in general.  It is intended that a 
new section 15C of the 1987 Act will require that the claim document135 is served on the 
defender within 21 days after a diligence is executed.  The time limit originally proposed was 5 
days but as the discussion on the reforms in Part 5 of the Bill sets out the Executive accepts that 
the proposed 5 day period was too short. 

1186. This time limit will apply in all actions, including admiralty actions.  However, admiralty 
cases are often quite unlike ordinary actions. Creditors could be unable to meet a 21 day target 
for reasons beyond their control, for instance because of a need to: 

• translate court documents into another language, or 
• effect service in another country under the laws of that place. 

                                                 
133 SLC 164 recommendation 61  paragraphs 7.108 – 7.110 
134SLC 164 recommendation 63. paragraphs 7.129 – 135.  
135 A claim form, initial writ, petition or summons depending on the court or type of claim. 
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Proposal 

1187. It is intended that Part 5 of the Bill will enable an extension to the 21 day period in which 
a claim document must be served after diligence on the dependence has been executed in an 
admiralty action, provided that good cause is shown to the court. 

Care of a Crew 

1188. Ship abandonment is thought to be a rare occurrence. However, it happened in the early 
1990’s when fishing factory ships from the former Eastern block countries were abandoned in 
Scotland after being arrested under claims for unpaid bills.  The crews survived by relying on 
local charity. 

1189. It is therefore sensible to make provision for abandoned ships as part of the first 
significant reform of admiralty actions and admiralty arrestment since 1956.  In practice welfare 
needs are often organized informally by the parties to an action.  A creditor, for example, may 
decide to feed the crew of an arrested ship if only to have a crew ready to move the ship when 
needed. 

1190. One way to meet this rare need for welfare provision is to give the intended Scottish Civil 
Enforcement Commission (“SCEC”) a residual power to make provision for the crew of a vessel 
which has been arrested and then abandoned.   

1191. The SCEC will, as part of its functions, have the power to recover costs of carrying out 
these functions (whether that be from the defender as a cost of the diligence by priority ranking 
or detaining order on the vessel or, from the pursuer who would then be able to seek the costs as 
expenses of the cause is a policy detail yet to be finalised.  There is also an outstanding issue 
about whether the SCEC should require an undertaking from the pursuer’s solicitors to meet 
costs set at a certain level); the duty to publish all expenses incurred. 

Proposal 

1192. It is intended that the Bill will in Part 3 impose a function on the SCEC enabling it to 
provide assistance for a crew of an arrested and abandoned vessel if needed, and to recover the 
costs of that assistance.  

1193. It is intended that welfare costs can be recovered by any of: 

• a court order detaining the vessel (in effect a new arrestment), 
• payment from the pursuer, who will then seek recovery from the defender, or 
• permitting the SCEC to rank as priority creditor for that claim when the arrestment is 

realised by sale, or when the debt paid by other means. 
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Arrestment of cargo 

Arrestment on dependence of cargo on board ship 

1194. Section 47(1) of the 1956 Act provides that a warrant for the arrestment of property on 
the dependence of an action or in rem shall only have effect as authority for the detention of a 
ship in the circumstances set out in that section.   

1195. Section 47(2) includes as one of the qualifying claims loss of, or damage to, goods 
carried in and ship.  Case law136, however, suggests that section 47 of the 1956 Act does not 
apply to arrestment of cargo on board a ship, as opposed to a ship, on the dependence of a claim.  
There is therefore some uncertainty about the competence of arresting cargo on the dependence 
of an action.   

1196. The Commission recommended137  that arrestment on the dependence of cargo on board a 
ship may be used in an either an ordinary action or an admiralty action in personam.  It follows 
that the restrictions in the 1956 Act will need to be relaxed. 

Arrestment of cargo in the hands of the person controlling it 

1197. Arrestment is normally effective against a person who has the legal duty to account to the 
owner for the goods in question.  Admiralty arrestment is as mentioned above more like 
attachment, and a ship can be arrested in the hands of the owner.  This has caused some legal 
uncertainty about who is considered to hold cargo for the purposes of arrestment. 

1198. While no clear principle emerges from the few reported cases, nearly all decided last 
century, the courts seem to adopt a liberal approach and will generally sustain an arrestment of 
cargo on board ship if it is laid in the hands of the person having actual possession and control of 
the cargo.  

1199. The Commission recommended138 that the law should be clarified to remove any doubt 
about whether it is competent to arrest a cargo on board ship regardless of whether the cargo is in 
the hands of the Defender, employees of the defender, or agents of the defender.   

Moving a ship where cargo is arrested 

1200. Common law provides that where cargo is arrested on board ship the arrestee is not 
entitled to move the ship away from Scotland with the cargo on board.  In short, the cargo should 
be unloaded or the arrestment lifted.   

1201. The Commission thought that the legal basis for that proposition was unclear, and 
recommended139 that the legal effect on the arrestee’s right to move a ship be clarified. 

                                                 
136 For example, West Cumberland Farmers Limited v Director of Agriculture of Sri Lanka 1988 SLT 296. 
137 SLC 164 recommendation 65 paragraphs 7.140 – 7.142 
138 SLC 164 recommendation 66 paragraphs 7.144 to 7.148 
139 SLC 164 recommendation 68 paragraphs 7.155 to 7.160. 
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Attachment or arrestment 

1202. As mentioned above, arrestment of cargo is different in that cargo can be arrested in the 
hands of the owner or a third party, as opposed to a third party only as is the case with arrestment 
in other types of action. 

1203. In every other case corporeal moveable property in the hands of the owner must be 
attached under the 2002 Act.  Cargo, unlike a ship, is a kind of maritime property only when 
carried on board ship.  A car is not cargo once it is unloaded and stored, even in a harbour in the 
owner’s warehouse. 

1204. The issue has not been tested in the courts, but it is sensible to use the bill to clarify when 
goods are cargo for the purposes of arrestment rather than goods which are subject to attachment 
in the normal way. 

Proposals  

1205. It is intended that section 47 of the 1956 Act will not apply to arrestment of cargo on the 
dependence of any action, whether admiralty or otherwise.  

1206. It is intended that the 1956 Act should provide that is competent to arrest cargo on board 
ship where it is in the possession of either the Defender or any person acting on behalf of the 
defender.   

1207. It is intended that the 1956 Act should provide that where cargo on board ship is arrested 
that the ship shall be treated as if arrested until the cargo is unloaded. 

1208. It is intended that where cargo is on board ship it must be arrested, even where it is in the 
hands of the owner.  Once cargo is unloaded onto the quay or elsewhere it shall be subject to 
attachment or ordinary arrestment in the same way as any other corporeal moveable property. 

Demise charters 

1209. A “demise charter” is a lease of a ship, or of a ship and (in rare cases) the master and 
crew, from the owner.  The demise charterer takes possession of the vessel, and where a crew is 
‘chartered’ becomes their employer.  A demise charter can be short, say one or two years, but is 
often long.  It could be for twenty years, or the working life of the ship.   

1210. A demise charterer of a ship is in effect the owner of the ship for the period of the charter. 
The charterer has during the charter both the right to full possession and control and the 
corresponding obligations. An analogy would be a full repairing and insuring lease of heritable 
property.   

1211. In a long or lifetime contract the charterer can be seen as the owner in fact, if not in law.  
The 1952 Convention therefore recognises that some claims against a demise charterer can be 
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pursued against a chartered ship owned by a third party.  In England and Wales140, for example, 
the law gives effect to that aspect of the 1952 Convention and a ship may therefore be arrested in 
the hands of a demise charterer for claims against that person. 

1212. Indeed, arrestment of demise chartered ships is common internationally.  The right to 
arrest has evolved over a long period as part of the laws and custom of the sea, now also 
enshrined in conventions.  In tandem with evolution of the right, maritime commerce has 
developed commercial instruments by which a ship owner may lay off the risk of loss through 
arrestment of a demise chartered ship. 

1213. The Commission considered the issue of demise charters, and recommended141 that in 
respect of a demise chartered ship– 

• it should be competent to arrest the ship on the dependence of an action in personam142 
against the demise charterer, 

• it should be competent to arrest the ship to found jurisdiction in a claim against the 
demise charterer, 

• on a judicial sale of a ship the ship owner’s debts should be paid before the demise 
charterer’s debts, and   

• on a judicial sale of a ship the ranking of other claims should be determined by the 
existing common law. 

Arrestment on the dependence and to found jurisdiction 

1214. The charterer under a demise charter has most of the characteristics of an owner, and may 
indeed control a ship from construction to the breaking yard. A demise charter is in modern 
usage a common way for an ‘owner’ to finance the construction of a ship. Creditors should not 
be deprived of a fair remedy against debtors simply because of the way those debtors have 
chosen to arrange their affairs. 

1215. The Commission recommended143 therefore that arrestment of a demise chartered ship on 
the dependence of claim against a demise charterer should be permitted where, at the time of the 
claim and at the time of execution of the arrestment, the defender is the demise charterer of that 
ship. 

1216. The Commission also recommended144, given that diligence on the dependence would be 
competent, that arrestment to found jurisdiction should be competent. 

Judicial Sale  

1217. If the new right to arrest is to have teeth then the creditor of the demise charterer must 
where appropriate be able to realise the security created by diligence on the dependence.  In 

                                                 
140 See the Supreme Courts Act 1981 c.54. 
141 SLC 164, Part 8 
142 The Latin tag ‘in personam’ means a claim against a specific person as opposed to a thing such as a ship (a claim 
in rem).  
143 SLC 164 recommendation 73 paragraphs 8.43 to 8.57. 
144 SLC 164 recommendation 75 paragraphs 8.64 - 8.70 
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ordinary actions a security can be realised when decree against the defender is converted by law 
from a diligence on the dependence to a diligence in execution. 

1218. The Commission therefore recommended145 that if a ship is arrested on the dependence of 
a claim against a demise charterer, and the claim is proved, it should convert into a ‘full’ 
arrestment which will permit the pursuer to sell the ship under the authority of the court.  

1219. The Commission thought, and the Executive agrees, that the legal owner should have the 
chance to redeem the ship. That right will be of particular importance in shorter charters.  Of 
course, a compulsory sale of the ship will not discharge the demise charterer from the duty to 
make the payments due to the owner under the contract. 

Competition between arresting creditors 

1220. In any forced sale, there may be a number of different creditors making claims against the 
price.  All the creditors are paid if the price is enough to cover the debts.  Sometimes, however, 
the debts exceed the price.  If so the law should if possible assign a priority of importance, or 
rank, to the different claims.  Higher ranked claims are then paid before lower ranked claims.  

1221. The Commission recommended146 that there should be a ranking on the proceeds of a sale 
of a ship.  Creditors who have arrested the ship in respect of the ship owner’s debts should be 
preferred to those who have arrested for the debts of the demise charterer. The Commission did 
not consider that any other statutory provision is needed as the common law will provide what is 
needed. 

Proposals 

1222. The Executive intends that that in respect of a demise chartered ship it should be 
competent to arrest the ship on the dependence of an action in personam against the demise 
charterer for a claim under section 47(2) of the 1956 Act.  

1223. It is intended that a creditor may arrest a demise chartered ship to found jurisdiction 
against the demise charterer for a qualifying claim.   

1224. It is intended that the 1956 Act will be amended to provide for the judicial sale of a ship 
where the creditor who has arrested a demise chartered ship obtains decree against the demise 
charterer.  Further, it is intended that the legal owner of the ship will be given an opportunity to 
release the ship before the sale by redeeming the debt of the demise charterer.  

1225. It is intended that in a ranking competition a creditor arresting a ship (or a share in the 
ship) for a debt due by the owner of the ship (or the share) will have priority over a creditor 
arresting for a debt due by the demise charterer. 

                                                 
145 SLC 164 recommendation 77 paragraphs 8.58  to 8.62 
146 SLC 164 recommendation 76 paragraphs 8.92 - 8.94   
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Alternative approaches 

Automatic Grant of Warrant for Diligence on the Dependence 

1226. The Commission recommended that warrant to arrest a ship on the dependence should be 
treated in the same manner as all other warrants to arrest on the dependence. 

1227. In line with the proposals discussed in granting a warrant in diligence on the dependence 
cases in paragraphs above, the Executive intends to introduce statutory test for admiralty actions 
which goes a long way towards, while not fully implementing, the Commission’s recommended 
reforms147. 

1228. The Bill will apply the Commission’s recommendation in relation to liability of the 
pursuer equally to admiralty arrestments on the dependence as to diligence on the dependence 
generally.  

Service of the claim  

1229. Consultees were asked for their views on two alternative options in relation to service of 
a claim document after arrestment on the dependence. The first option was to authorise service 
of the summons on the master of the vessel, and the second option was to make specific 
provision to extend the five day rule in relation to admiralty arrestments and 21 day period for 
service in admiralty cases on reasonable cause being shown to the court. 

1230. Most respondents who commented supported option 1. However the Executive 
subsequently decided that there should be no 5 day rule for service of admiralty arrestment, and 
that service within 21 days after execution in the same way as any other diligence on the 
dependence would be sufficient.  The Bill does not therefore authorise service on the master of a 
ship. 

Admiralty Marshall 

1231. In England and Wales the Admiralty Marshall is a public official responsible for the 
execution of admiralty arrestments, administration of arrestments, and care of the detained ships.  
The Marshall may incur costs to maintain arrested ships, including the costs of crew members 
needed to keep the vessel safely afloat. The Admiralty Marshall’s costs are a first charge on the 
proceeds of any judicial sale of the vessel.  

1232. The Marshall’s functions are much wider than those of any court or official in Scotland.  
The Executive considered whether or not the Bill should provide for a similar official.  However, 
ship abandonment is a rare occurrence in Scotland.  In addition, and unlike England and Wales, 
there will be an enforcement commission with relevant functions. 

1233. The Executive therefore decided that the cost and complexity of a new office could not be 
justified.  The SCEC will have the functions needed to create a safety net for abandoned crew.  If 

                                                 
147 SLC 164 recommendations 1 to 5 paragraphs 3.1 to 3.52  
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it proves necessary the functions of the SCEC could be extended by Scottish Ministers using the 
enabling power in Part 2 of the Bill. 

PART 15: DISCLOSURE OF INFORMATION 

Aim 

1234. To provide creditors with the information they need to make an informed choice of 
enforcement method (information theme), and to make it harder for ‘won’t pays’ to avoid 
payment and less likely that the ‘could pays’ and ‘can’t pays’ will be subject to unnecessary 
action (striking the balance theme). 

Consultation and engagement 

1235. The background to consultation has been the work being carried out by the Department of 
Constitutional Affairs148 (“DCA”) for the UK interest.  At the time of the ECOS consultation 
DCA had already suggested a system of ‘data disclosure orders’.  The intention to introduce data 
disclosure orders in England and Wales was set out in the DCA White Paper ‘Effective 
Enforcement’ published in March 2003.  

1236. Executive policy is to extend a suitably adapted data disclosure order scheme, now called 
the information disclosure order (“IDO”) scheme, to Scotland.  In order to do so it will be 
necessary to work in partnership with DCA to deliver an  IDO scheme that gives Scottish 
creditors the same access to information held by bodies carrying out reserved functions as are to 
be enjoyed by creditors in England and Wales.  

1237. In the ECOS consultation149, the Executive referred to DCA proposals and asked a 
number of questions about access to information on debtors held by a  third party such as 
Government, namely: 

• Would access to information held by third parties assist towards achieving more effective 
enforcement? 

• If so, what type of information held by which third parties should be permitted? 
• Should the same types and sources of information be uniformly accessible in the different 

UK jurisdictions? 

1238. The majority of respondents were strongly in favour of some form of information 
disclosure. Suggested sources of information for sharing included:  

• Her Majesty Revenue and Customs (“HMRC”), 
• Department of Works and Pensions (“DWP”), 
• Licensing authorities, including the Driver and Vehicle Licensing Agency, 
• Scottish local authorities, 
• Banks and other financial institutions, and 

• Employers. 

                                                 
148 Formerly known as the Lord Chancellor’s Department of ‘LCD’. 
149 See the discussion in paragraphs 3.76 to 3.82, and the consultation questions at paragraph 3.113. 
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1239. There was also strong agreement that the same types and sources of information should 
be available in different UK jurisdictions in terms of equal treatment. Some raised the potential 
benefit of managing cross border enforcement more effectively if there was a uniform scheme 
throughout the UK. 

1240. In the Bill consultation the Executive noted the responses to the ECOS consultation, and 
that DCA were continuing to develop policy for the planned IDO scheme. 

Policy objectives 

1241. The state does not guarantee or enforce payment of debt to creditors.  Information is 
therefore the key to effective enforcement.  It has long been recognised by both the UK and 
Scottish Governments that if creditors are to make rational decisions when enforcing debt then 
they will need to have access to more and better information.  

Policy discussion 

1242. Diligence provides creditors with the means to enforce debts owed to them. The types of 
income and property that debtors may have vary widely.  For that reason different forms of 
diligence have developed for different types of property.  For example, attachment works against 
corporeal moveable property (for example, a car or artwork) and arrestment catches obligations 
to account (for example, funds in a bank account). 

1243. The creditor has to pay to use diligence and therefore hopes to recover the extra costs 
from the debtor.  The public, through the court system, incurs diligence costs when (for example) 
a debtor opposes an exceptional attachment order on the basis that it will not pay enough to 
justify the order.  It is therefore in the interests of creditors and debtors, and in the public interest, 
that the enforcement system is as effective as possible.  

1244. One of the key ways in which to make diligence more effective is to improve the flow of 
information.  Creditors, after all, do not like throwing good money after bad.  It is not efficient 
for a creditor to use a ‘5 Bank’ arrestment in the hope of catching a salary or wage payment in an 
account somewhere.  The creditor wastes money on court officer fees and the potential arrestees’ 
waste time and resource checking for a non-existing account.   

1245. In a well designed enforcement system the creditor would have some way of finding out 
if there is a bank account, and if so where it is. This information is held by a wide range of third 
parties, including most important Government in all its manifestations.  Access to such 
information would therefore enable creditors to target their efforts to best effect.  Time and 
expense would be saved, and there would be a reduction in the inconvenience caused by 
ineffective diligence. 

1246. Improving flows of information is not the same thing as moving to state enforcement of 
debts.  Such a radical shift is not justified by any existing concern about the enforcement system.  
The creditor should not therefore have an automatic right to data held by third parties.  Apart 
from anything else, that would raise the risk that the courts were swamped by applications from 
creditors.   
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1247. The courts should therefore have discretion to order or refuse disclosure, and to consider 
factors such as the efforts that creditors make to help themselves. It is also important to take due 
account of the private and sensitive nature of the data by having a 2 stage disclosure in the IDO 
scheme.  The creditor applies to the court which if satisfied disclosure is justified orders or 
requests data from specified holders.  The court then sifts data received and, if the creditor asks, 
releases the minimum needed for a particular diligence, for example bank account details for a 
proposed arrestment.  

1248. There are 3 classes or types of data that can be covered by a Scottish IDO scheme.  They 
are information held by:  

• ‘Devolved’ bodies and persons, such as the Executive and local authorities, 
• ‘Reserved’ bodies and persons, such as HMRC and DWP, and  
• Private bodies and persons, such as banks and employers. 

1249.  Responsibility for gathering this information can relate to either side of the 
devolved/reserved boundary, although that does not mean that making provision for that 
information is reserved.  Information held by the Executive or a local authority is held for a 
generally devolved purpose.  Information held by HMRC and DWP is held for a generally 
reserved purpose.  Information held by private bodies and persons could be either, although 
some regulatory issues affecting (for example) financial services and limited companies are 
reserved to Westminster. 

1250. The UK government can develop a comprehensive IDO system for England and Wales, 
but in Scotland options are more limited.  The Executive has therefore been working closely with 
DCA both before and after their publication of ‘Effective enforcement’ to consider how a 
Scottish IDO can tie into UK arrangements covering information held for or regulated under a 
reserved purpose. 

1251. The Executive has agreed with UK interests, at least at this stage, that the ‘UK’ and 
Scottish IDO schemes will develop in tandem.  It has also been agreed that IDO will not start 
with a ‘big bang’.  A very wide range of data is held by an equally wide range of third parties, 
and the best approach is therefore to start with a focused IDO scheme covering a limited range of 
information. 

1252. The Bill is an opportunity to deliver the framework needed to support the framework for 
the intended Scottish IDO.  The planned UK Courts and Tribunals Bill is expected to introduce 
the analogous framework for IDO in England and Wales.  In both jurisdictions legislation is 
intended to provide for a power on the part of the courts to administer a two stage information 
disclosure process.   

1253. It is intended that the IDO provision in both Bills will put in place the framework needed 
to support IDO in the long term.  However, in the short to medium term it is not envisaged that 
the courts on either side of the border will order any third party to disclose data to the courts.  
This is because it is intended that the first type of information to be disclosed under IDO is data 
held by HMRC and DWP. 
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1254. Those bodies are part of UK government and do not need to be compelled to take part in 
a Government scheme.  Instead, data held by them will be released to the courts through an 
information request process presently being developed.  The courts in Scotland will still have an 
important role to play.  The courts must make an order that it is appropriate for information to be 
disclosed to the creditor before the planned information request can be sent from the courts to 
HMRC or DWP. 

1255. The Bill should do all that is necessary to develop a Scottish IDO scheme.  The 
information request element of the planned IDO scheme affects information held for reserved 
purposes, and this Bill will not cover that either directly or indirectly through subordinate 
legislation.  However, it will be possible to make a consequential order under section 104 of the 
Scotland Act extending the function of disclosing information to cover a request arising from the 
Scottish IDO scheme.  UK interests have agreed to support such an order. 

1256. The Bill will provide the skeleton for IDO, and that framework will be fleshed out by 
subordinate legislation.  The Scottish Executive is developing policy on the content of that 
legislation in partnership with DCA.  Scottish interests will, for example, be represented on a UK 
working group involving all the key Government interests.  The working group will examine 
issues such as the feasibility of electronic data transfers from DWP and HMRC to the courts, and 
the development of standard forms and documentation. 

1257. It is intended that the draft regulations governing the IDO scheme will be subject to full 
consultation.  It is thereafter in the view of the Executive appropriate for the first set of IDO 
regulations made under the Bill to be subject to affirmative procedure, as that will allow for 
proper parliamentary scrutiny of the details of the planned scheme.  It should thereafter be 
appropriate for later amending regulations to be subject to negative procedure. 

1258. In Scotland, IDO will be operated by the Scottish Court Service which is an agency of the 
Executive.  The Financial Memorandum, published separately, sets out an estimate of the cost of 
developing the scheme. The planned IDO scheme is breaking new ground, and needs to be made 
to work in the first instance across the whole of the UK.  Given this, and the necessary 
investment in infrastructure and people, the Executive expects that the IDO scheme will become 
operational in 2009/2010. 

1259. In the longer term it is envisaged that the effect of the planned IDO scheme will be 
analysed and reviewed, and extended by subordinate legislation if that is appropriate.  In 
Scotland the intended SCEC will lead on the analysis and investigation. 

Proposals 

1260. The Scottish Executive intends to provide powers for the courts: 

• to make an information disclosure order requiring specified third parties to disclose 
information about the debtor to the courts, and 

• to release the information so closed to the creditor. 
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1261. It is intended that subordinate legislation made under the Act, and under section 104 of 
the Scotland Act 1998, will specify the detailed procedure including the request procedure and 
the categories of persons who may be required to make disclosure. 

Alternative approaches 

Distinctive Scottish approaches 

1262. The Executive considered two alternative approaches to information disclosure, which 
can be characterised as ‘do nothing’ and ‘go it alone’. 

No IDO for Scotland 

1263. The UK Government intends to introduce IDO for England and Wales.  Their decision to 
have a court based process rather than an information gateway will make it harder to deliver IDO 
for Scotland as what will work in the rest of the UK will not necessarily work here.  For 
example, additional effort will be needed to ensure that holders of ‘reserved information’ adapt 
their systems to take account of Scottish differences.  These are arguments that favour not 
developing a Scottish IDO. 

1264. However, if an IDO scheme were only to be available in England and Wales, this would 
put Scottish creditors and debtors at a disadvantage when compared with their English and 
Welsh counterparts. It would also compound the existing cross border enforcement issues as 
(say) an English creditor could get information about a Scottish debtor from a ‘reserved’ source, 
but the opposite would not be true.  It was therefore considered that the 'do nothing ' option 
would not be in the interests of the people of Scotland. 

Scottish only IDO 

1265. The Executive considered the possibility of a voluntary IDO scheme for Scotland.  
Government would, in effect, have facilitated data sharing arrangement amongst creditors. 

1266. However the lack of statutory backing, and probable data protection issues, would have 
seriously undermined the effectiveness and therefore the credibility of such a scheme. In 
particular, it would have been difficult for bodies with reserved functions such as HMRC to have 
taken part because of statutory obligations to keep private information confidential.  

1267. The Executive also considered a devolved only IDO for disclosure from (for example) 
local authorities.  This would work, but the quality and quantity of information would be limited 
in comparison to the scheme selected.  It would also represent a lost opportunity to share 
administrative effort across the whole of Government in the UK. 

Single gateway 

1268. At the time of the ECOS consultation it was not clear whether the IDO scheme would be 
court based. The intended SCEC could have been a ‘single gateway’ for Scotland duplicating 
what ever gateway arrangements had been in place for England and Wales.  In the event, DCA 
opted for a court based system, and it therefore makes sense for the Scottish IDO scheme to take 
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the same route.  This will deliver consistency across the UK, and make it easier for Scottish 
creditors to access ‘reserved’ information. 

1269. A voluntary IDO scheme could have operated through the Scottish Civil Enforcement 
Commission rather than the courts, as to some extend could the intended IDO scheme. However 
the Executive that, even leaving aside compatibility with the UK, an element of judicial 
oversight is needed in a scheme involving disclosure of sensitive personal information.  

Failed attempt at diligence 

1270. As mentioned above, the creditor should not have an automatic right to data held by third 
parties.  The Executive therefore considered whether IDO should be set up as a last resort.  In 
that event the creditor would not have been able to apply for an IDO unless they tried and failed 
to obtain payment by using some other diligence such as attachment. 

1271. The Executive considered that this would add an unnecessary, and possibly expensive, 
barrier to the release of information.  There is little advantage in forcing a creditor to use a 
diligence that is bound to fail only to open the door to the IDO scheme.  The Executive therefore 
decided that the courts should be left to consider the issues in the round, and that previous 
attempts at recovery should be a factor the courts can take into account when deciding whether 
to make an order. 

PART 16: GENERAL AND MISCELLANEOUS 

1272. This Part of the Bill includes provision for transitional arrangements and ancillary 
provision. 

Transitional arrangements 

1273. It is intended that Scottish Ministers will have the power when making regulations to 
provide for the transitional arrangements needed to support implementation of the Bill.   For 
example, it is expected that transitional arrangements will deal with– 

• Commencement of (say) money attachment where powers are conferred on court 
messengers and the Enforcement Part is not then in force, and 

• The abolition of the old court officer professions where some officers are not fully 
qualified and need a ‘grace’ period in which (say) to complete extra training. 

Ancillary provision 

1274. It is intended that Scottish Ministers will have the power when making orders to make 
any necessary ancillary provisions.   For example, it is expected that ancillary provisions could 
deal with– 

• any consequential amendments needed to other legislation on commencement of any 
provision of the Bill, and 

• making supplementary provision on court messenger business names when the existing 
professions are abolished. 

490



This document relates to the Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) as 
introduced in the Scottish Parliament on 21 November 2005 

 
 

 186  

IMPACT ASSESSMENTS 

Effects on equal opportunities, human rights, island communities, local government, 
sustainable development etc. 

Equal opportunities 

1275. In developing our proposals, we have considered their impact on particular groups.  The 
Scottish Executive has sought at all times to eliminate any differential impact arising from any 
person’s gender, marital status, race, disability, age, sexual orientation, language or social origin, 
or religious belief. 

Consultation and engagement 

1276. The Executive is satisfied that all proposals in the Bill have been the subject of 
consultation. No equality issues were raised directly by consultees. Whilst some policy has been 
more fully developed since the consultation phase, final plans do not deviate from the initial 
policy proposals which were subject to consultation. 

1277. It is intended that a significant amount of guidance and regulations will support Bill 
implementation, and the Executive expects that this material will also be subject to consultation 
with key stakeholders, and where appropriate working groups will contribute to policy 
development. In convening such groups, efforts will be made to ensure a broad representation of 
interests helping to ensure that diversity is respected. 

1278. Advice was sought prior to introduction of the Bill from the Scottish Executive Equality 
Unit and an approach made to the Equality Co-ordination Group. This resulted in further 
dialogue with the Commission for Racial Equality, the Scottish Interfaith Council and 
representatives of the Muslim and Jewish faiths to modify our proposals in relation to interest 
bearing accounts.  

Bill proposals 

1279. The remainder of this equal opportunities assessment examines the effect of the 
Executive’s proposals on bankruptcy, the intended Scottish Civil Enforcement Commission, 
diligence and floating charges. It examines policy development from an equality perspective, and 
explains where applicable how proposals have been modified from earlier drafts in order to have 
due regard to equality issues.  

1280. Where possible the Executive has used contextual data and research evidence to develop 
its proposals.  However, in many cases such data or research is limited, highlighting the need for 
this gap to be addressed in implementing and monitoring the future impact of the intended 
reforms.  

Bankruptcy and equal opportunities 

1281. Our bankruptcy proposals do not represent a radical overhaul of the law, rather a set of 
modernising and streamlining measures, consistent with an enterprise culture that will ensure a 
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level playing field for businesses across the UK whilst recognising the distinctive approach in 
Scotland to the management of personal debt.  

1282. The Executive is not aware of any disproportionate number of (say) woman or ethnic 
minorities being sequestrated.  Having said that, existing systems do not permit collection of data 
on the gender or ethnicity of those facing bankruptcy.  The AiB is currently developing a new IT 
system to support their work, and that provides an opportunity to address this.  It is expected that 
overcoming this lack of data will lead to better informed policy making in this area. 

1283. In principle, the Executive’s intended bankruptcy reforms will affect all those facing 
bankruptcy equally, and will indeed assist in removing the stigma often associated with 
bankruptcy. The reduction of the discharge period to one year, coupled with new protections for 
business and the public, will ensure that any impact on others is consistently managed.   

1284. The Bill addresses a concern about the impact of bankruptcy on the family home. At 
present a family home forms part of the sequestrated estate for an indefinite period. In practice 
trustees can retain property in the hope of realising some equity. This has left members of the 
debtor’s household without security of tenure and uncertainty.  

1285. We propose therefore to limit the period where action can be commenced to 3 years after 
which the home will revert back to the debtor. This measure represents a significant 
improvement in the protection offered to spouses, civil partners, cohabitees, children, and all 
other household members affected by the financial status of the home owner. 

1286. The Bill reforms will require the trustee in sequestration to hold monies in an interest 
bearing account whilst the administration runs its course. We are concerned that such 
arrangements may conflict with the religious beliefs of individuals from those faiths whose 
teaching prohibits the receiving of interest.  

1287. The Executive notes that funds are held by the trustee (not the debtor) for the benefit of 
creditors. Similarly, the trustee does not benefit directly. In the small number of cases where 
there is a surplus after realisation of the estate, the balance is returned to the debtor. This would 
be the only circumstance under which a debtor could receive the benefit of interest. In those 
circumstances it would be possible for the debtor to seek the return of monies without interest.  

1288. Funds distributed to the creditors will, unless refused, include an element attributable to 
interest on funds invested by the trustee.   In those circumstances, it would be equally possible 
for the creditor to request payment without interest. 

1289. The Executive concludes, therefore, that any requirement to hold funds in an interest 
bearing account does not necessarily compromise the views of those with faith based objections 
to such practices. The exception to this is circumstances where a creditor is Muslim. We will 
develop guidance for trustees to make it clear that alternative forms of investment vehicles 
should be offered in these cases. Many financial institutions offer “Sharia compliant” products. 
Creditors will mandate how monies are to be invested to avoid any later allegations that Trustees 
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have not made the best financial gain possible.  In order to limit any impact as far as possible this 
issue will be kept under review during the development of supporting materials. 

1290. It will be noted that many textual amendments to earlier legislation in the bankruptcy part 
of the Bill (and indeed other parts) include gender specific references such as “him”.  This is 
unavoidable if amendments to previous legislation which was not gender neutral are to read 
properly in their context.  In all other respects, the legislation in this Bill is gender neutral. 

1291. Previous consultation highlighted that there may be people with little or no assets for 
whom none of the available debt relief options work. This has an adverse impact on the health 
and family lives of people from lower income socio-economic groups.  As set out above, the 
Executive convened the Debt Relief Group to examine this issue and is now considering the 
report. 

Floating charges and equal opportunities 

1292. The Bill is intended to improve the law relating to the registration of floating charges.  
This reform is not expected to have any specific adverse effect on diversity. 

Scottish Civil Enforcement Commission and equal opportunities 

1293. The Executive’s proposal to establish the court messenger profession marks a significant 
modernisation of the traditional roles of sheriff officers and messengers-at-arms. The campaign 
for the abolition of poinding and warrant sale led to a review of current arrangements in the 
ECOS consultation.  

1294. What the Executive proposes will make enforcement activity more transparent and 
subject to more proportionate regulation and monitoring. The creation of the SCEC presents a 
significant opportunity to promote equality interests in this area. The reforms will address a 
number of perceived or actual weaknesses in the way in which current arrangements address 
equality issues. The SCEC will facilitate the delivery of better services to the people of Scotland. 

1295. The new Commission will regulate and monitor the activities of court officers for the first 
time. The SCEC will be required to do so in a manner which encourages respect for equal 
opportunities. This means that the SCEC will be required to exercise all of its functions in a 
manner which prevents, eliminates and regulates discrimination.  The SCEC will therefore need 
to develop a broad range of statistics on enforcement activity.  

1296. Data on such activity has been historically weak in Scotland, and this has affected 
understanding of the impact of current arrangements on equality and other matters. At present 
anecdotal reporting suggests that the profession, while showing some welcome diversity, 
remains male dominated with an older age profile. No equal opportunities monitoring is involved 
in the recruitment, training or day to day work of the profession.  

1297. The SCEC, and where appropriate Scottish Ministers, will address this weakness when 
making regulations and developing codes of practice and guidance.  The Financial 
Memorandum, published separately, includes provision for the sums needed to fund independent 
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research on the equality aspects of diligence, and to conduct market research to elicit views and 
opinions of service users. 

1298. It is intended that he recruitment and training of officers will be reviewed, and outdated 
rules on localised recruitment and a 20 to 70 year old only age restriction will be removed. The 
new qualification structure will include mandatory training on equal opportunities and diversity. 
The professional qualification will be reviewed in line with equality of access, and opportunities 
taken to build in compulsory continued professional development.  

1299. It is intended that all officers will be obliged to provide statistics about their work which 
will include routine collection of equality monitoring information. Efforts will be made to better 
engage with younger people and women to attract a broader profession. For example, college 
based modular qualifications are being investigated as they have the potential to extend training 
opportunities wider than at present. 

1300. It is intended that all officers will be subject to codes and guidance which will routinely 
cover equal opportunities issues. These codes will include guidance on how to deal appropriately 
with people from a diverse range of groups and how to deal with equality issues as they arise in 
their day to day work. All officers will be obliged to join a professional body, itself to be 
regulated in a way consistent with equality requirements. This will avoid any potential split in 
the professional body and promote a broader and more democratic body than at present. 

1301. It is intended that all officers will be subject to investigation and disciplinary 
arrangements on allegations of misconduct. These will include conduct issues affecting respect 
for equality and diversity. There is scope for non-members of the SCEC to sit on such 
disciplinary hearings, in response to a need to enlist the advice of others with expertise on 
equality and diversity issues where needed. Similarly, the SCEC will be able to establish sub-
committees of broad interests to consider issues including equality. 

1302. The Executive has amended its proposals considerably since the end of formal 
consultation, and some of these changes directly address equality concerns– 

• Where an investigator is appointed to consider a conduct issue, there is provision for 
payment except in the case of a full time civil service, a change to ‘employed by the civil 
service’ that recognises those in other working arrangements, 

• Recruitment to the SCEC will now be by both statutory nomination and open competition 
following current public appointments best practice, 

• The weighting in favour of judicial interest has been reduced to support a broader balance 
of interests, 

• The Chair will no longer automatically be a Court of Session judge, so that the 
Commissioners can appoint a Chair from amongst themselves, 

• The 5 year experience requirement for solicitors has been removed to address potential 
gender and age discrimination, and 

• The appointment period for Commissioners has been extended to up to 5 years to enable 
a broader membership. 
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Diligence and equal opportunities 

1303. Little is known about the equality impact of diligence itself. There is however a broader 
body of research which describes the profile of those who get into debt, although these 
individual are not necessarily subject to enforcement. Indeed, a distinction should be made 
between the ‘could pays’ and ‘can’t pays’ who should be supported through debt relief and debt 
management, and the ‘wont pays’ who should be subject to rigorous enforcement.  

1304. Evidence from research has suggested that women have increasing financial 
independence, and that levels of debt are rising amongst this group. Research by Bellany and 
Rake (2005) and the UK Office of the Deputy Prime Minister (2004) suggests that women are 
more likely to be economically disadvantaged and in debt that men. This is due to higher levels 
of part time working, and undertaking unpaid caring work in the home. Women are also more 
unlikely to own their own financial products than men (except store cards).  

1305. Census data suggests that women are becoming home owners in greater numbers, with 
women constituting 21% of the first time buyers market as compared to 30% of men (HBOS 
2002).  A study by the Institute of Social and Economic Research shows that marital splits 
(defined as a transition from a marriage or cohabitation to living apart) are, on average, 
accompanied by substantial declines in real incomes for wives or female partners whereas the 
real income for husbands or male partners changes little (Graham and Warren 2001). 

1306. Research on the ethnic profile of those in debt is very limited but the Commission for 
Racial Equality have identified some trends– 

• People from ethnic minorities are more at risk of adverse enforcement (including 
bankruptcy) because of their concentration in self employment, particularly in the retail 
and catering trades where economic changes tend to have an immediate impact. (Analysis 
of ethnicity data in 2001 Census, Scottish Executive 2004), and  

• The risk of such enforcement is aggravated where ethnic minority communities lack 
access to advice and assistance, either in a specialised form from enterprise agencies, or 
in a preventative form through public education or in a helping form, due to poor access 
to advice agencies. (Minority Ethnic Enterprise in Scotland: A National Scoping Study. 
Scottish Executive 2005). 

It is intended that gaps in knowledge will be addressed through research sponsored by the new 
Commission. 

1307. In addition to the studies cited previously, there is evidence that older people are 
increasingly liable to debt problems. A joint study by the Consumer Credit Counselling Service 
and Age Concern (2004) shows that those in their 50’s owe more than younger people, and on 
average significantly more relative to their income. Older people are thought to feel more guilt 
about debt, and to be less likely to take early advantage of debt management options. 

1308. In considering the impact of diligence reform the Executive intention is that the 
enforcement system is fair and open for all. The reforms will therefore strike a better balance 
between the legitimate interests of creditors and the reasonable needs of vulnerable debtors for 
protection. The Executive has built on earlier legislation, on the experience of developing DAS 
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with stakeholder partners in the money advice and general advice sectors, to ensure that the 
reforms help to ‘Close the Opportunity Gap’. 

1309. The Executive has therefore in developing policy for the Bill introduced a number of 
measures that will improve information and advice open to debtors during the enforcement 
process.  In particular– 

• Wider distribution by law of the Debt Advice and Information Pack, 
• making the DAIP available in different languages and formats, and 
• Extending Time to Pay Orders to give the ‘could pays’ time to make good on realistic 

payment proposals, and introducing charge to pay on summary warrant to enable debtors 
to use a final chance to resolve problems before recovery. 

1310. Further, some of the diligence reforms will address equality issues in order to avoid an 
otherwise harsh impact on family life– 

• Introducing a protected minimum balance in a bank arrestment, in part to protect lower 
income groups with benefits paid direct into accounts, and 

• Money attachment will exclude the family home. 

1311. The intended new diligence of land attachment has raised concerns about increased 
homelessness due to forced sales.  In order to address those concerns the Executive has 
developed its policy in order to protect family life better.  It is now intended that notice of a sale 
application will go to a wider range of parties, including spouses, cohabitees, civil and same sex 
partners and tenants. The courts will consider the availability of alternative accommodation, 
providing greater protection to families and other third parties. 

1312. The new Commission will have broad powers to gather the data on diligence and 
undertake the research that will inform future policy development. This will be the first stage in 
addressing any unintentional and unwanted policy impacts on diversity.  

1313. The SCEC also has a clear role in the provision of information to the public on the officer 
profession and enforcement issues in general. This will mean that specific gaps in knowledge 
amongst certain groups or communities will be able to be addressed, and tailored information 
and publicity campaigns developed as needed.  

1314. The Scottish Court Service (“SCS”), an agency of the Executive, has an important role to 
play in delivering diligence reform and in helping to addressing access to justice issues. SCS is 
committed to respecting diversity, and staff there attend compulsory training in diversity and 
equality. They are due to review their Race Equality Scheme in the near future, and will consider 
access to justice issues raised by the intended diligence reforms in that context.   

1315. SCS has longer term plans to deliver other statutory schemes addressing matters of 
disability and gender. The new Commission will look to work in partnership with the SCS to 
collect the information and conduct the analysis that will help inform delivery of those plans.   
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1316. SCS is addressing access to justice issues arising from the need to respect diversity 
through the work that has been done to support ethnic minority people who use, or are brought 
to, the courts. The ‘language line’ service, for example, offers an in-court translation service and 
translations of court documents on request.  SCS ensure, for example, that people of different 
faiths have their beliefs respected when called to give evidence on oath or affirmation. 

1317. All these facilities and services will be available to help people who need assistance in 
making or defending court applications under the Bill.  The system is under continuous review, 
and the Executive is determined to ensure that diversity is respected in all public services 
including the Commission and the courts. 

1318. Many issues affecting diversity do not reach the courts, or any Government agency. 
Anecdotal evidence from sheriff officers suggests that when (say) a charge to pay is served some 
debtors do not appear to understand the effect of service due to language barriers or visual 
impairment. They must rely on family or neighbours to provide support and, hopefully, access to 
translation services and advice as needed.  

1319. The Executive recognises that this issue must be addressed during implementation of the 
intended diligence reforms.  The Executive will work, directly or through the SCS and other 
agencies, as needed– 

• To signpost in different languages in the DAIP the availability of translation services, 
• To provide in the DAIP a simple explanation of each diligence, and to extend information 

about advice to cover the availability of services that support diversity, 
• To produce a simple explanatory leaflet on enforcement issues, signposted in different 

languages and formats, to be served along with any appropriate court papers, and 
• To ensure where needed that people can apply to the court to extend the period of the 

notice prior to enforcement being competent, to allow time for any translation services. 

Human rights 

1320. The enshrining of European human rights within UK law in the Human Rights Act 1998, 
and their introduction as an integral part of the Scottish civil justice system in the Scotland Act 
1998, make human rights compatibility a central issue for the Scottish enforcement system.   In 
that broad sense, enforcement includes bankruptcy and diligence. 

1321. The requirements of the European Convention on Human Rights (“ECHR”) as developed 
by the European Court of Human Rights focuses not only on the rights of the debtor, but also on 
the rights of the person who needs to use enforcement action. For example, the Court regards the 
ability to enforce court decisions, in particular within a reasonable time, as a key part of the right 
to a fair trial in article 6 of the ECHR150. 

Bankruptcy 

1322. The main aspect of the ECHR which could be engaged by the bankruptcy and protected 
trust deed provisions is Article 1 Protocol 1 (“A1P1”), which establishes the right to peaceful 
                                                 
150 Hornsby v Greece , (1997) 24 European Human Rights Reports 250 
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enjoyment of possessions and the general right not to be deprived of possessions except in the 
public interest. 

ECHR Article 1 Protocol 1 

1323. Regimes for personal insolvency exist in all Convention states, and such regimes are 
ECHR compatible provided that creditors are treated fairly. Insolvency triggers all sorts of 
problems, and States are given a wide margin of appreciation which allows the different regimes 
to be tailored to meet the particular public interest in (say) giving employees preferences over 
other creditors.  

1324. Provided these measures are proportionate and designed to meet social and economic 
needs, they are within competence.  There are few cases on this topic because the public interest 
in orderly insolvencies is so well recognised.  However, important cases reported this year the 
European Court of Human Rights151 considered A1P1 issues.  In those cases Finnish and Italian 
creditors complained that the writing off of debt in procedures similar to a trust deed and 
sequestration respectively infringed their A1P1 rights. 

1325. In that case the UK government made representations to the Court.  It argued that even if 
A1P1 were to be engaged, any interference with the rights of creditors was justified as an 
insolvency involves the cancellation of debts in whole or in part.  Debtors can be insolvent for 
reasons which are not of their own making, and bankruptcy and other insolvency regimes are 
aimed mainly at the financial and social rehabilitation of debtors.  

1326. The absence of such a regime could have adverse social consequences as the very 
existence of debts might prevent an individual from carrying on certain activities.  If debtors who 
had failed in business could not be discharged from their debts, this could act as a deterrent to 
entrepreneurship and responsible risk-taking.  

1327. Creditors such as the applicant in the Finnish case can be presumed to be acting in the 
knowledge of insolvency law and its consequences.  In any event, they could protect their 
position by: 

• not dealing with a particular debtor, 
• by inquiring into the debtor’s financial position, 
• by asking for a security; by taking out an insurance policy, or 
• by obtaining a guarantee from a third party152.  

1328. The Court agreed that A1P1 rights had not been infringed, and that giving debt relief did 
not infringe A1P1 rights as the measure in question (the trust deed equivalent) was indeed 
designed to meet social and economic needs and proportionate as respects the creditor rights. 

                                                 
151 Back v Finland , (2005) 48 EHRR 1187, and Luordo v. Italy, (2005) 41 EHHR 26 
152 In Scotland this is known as finding caution (pronounced kay-shun). 
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Floating charges 

1329. The Bill provisions which reform the law of floating charges do not  impact on any 
aspects of the ECHR, and the Executive is therefore satisfied that those provisions are 
compatible with ECHR rights. 

Enforcement 

1330. The Bill provisions which create the Scottish Civil Enforcement Commission and reform 
the existing court officer professions will impact on aspects of ECHR.  The Executive is, 
however, satisfied that those provisions are compatible with ECHR rights. 

ECHR Article 1 Protocol 1 

1331. The Bill provisions which may require a court messenger to pay an annual fee, and those 
dealing with court officer regulation which could enable the right of practice as a court 
messenger to be restricted, engage A1P1.  The Executive considers that those provisions are 
enacted to further the legitimate aim of better regulation of the practices of court officers.  The 
provisions are proportionate measures to achieve this aim. 

Article 6 

1332. Article 6 guarantees practical and effective access for the determination of civil rights 
(and criminal liability) to an independent and impartial court or tribunal established by law 
which is able to determine the necessary aspects of the dispute and thereafter to give a binding 
judgement.   

1333. Article 6 is engaged by certain of the Bill provisions which relate to the rights of court 
officers to carry on their business.  Given the existence of appropriate appeal mechanisms which 
form part of the court officer regulation process, the requirements of Article 6 are met by the 
Bill’s provisions. 

Diligence 

1334. Certain of the Bill provisions which reform the law on diligence will impact on aspects of 
the ECHR.  The Executive is satisfied that those provisions are compatible with ECHR rights of 
the affected persons. 

ECHR Article 1 Protocol 1 

1335. The main aspect of the ECHR which could be engaged by the diligence provisions is 
again A1P1 which establishes the right to peaceful enjoyment of possessions and the general 
right not to be deprived of possessions except in the public interest. 

1336. The Bill’s provisions which reform the existing law on diligence and create new 
diligences are concerned with mechanisms for enforcing payment.  The Bill relates to the 
property rights of debtors with whose property there may be interference by operation of 
diligence.  In dealing with debts at the stage when it has been established they are due (for 
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example by order of the court), the Bill also has an effect on the property rights of creditors 
because the right to recover a debt is a “possession” within the meaning of A1P1.  

1337. In so far as they relate to debtors’ property and creditors’ rights, therefore, all of the 
diligence aspects of the Bill engage A1P1.  Thus, the provisions relating to land attachment, 
residual attachment, inhibitions, earnings arrestment, arrestment, money attachment and all 
diligences on the dependence, including admiralty arrestments are relevant in the context of 
A1P1. 

1338. The Executive consider that all of these provisions are being made in relation to the 
legitimate aim of reforming the law on diligence to modernise the current range of enforcement 
methods.  The provisions create a fairer and more proportionate balance between debtor and 
creditor interests.   

1339. In particular, the Bill makes provision which will provide debtor safeguards to ensure that 
the enforcement procedures which are being reformed and those new ones being provided for do 
not have disproportionate consequences for the debtor.  

1340. The balance between creditor and debtor interests is well illustrated by provisions relating 
to arrestment.  For example, where an application is made by a creditor for warrant to arrest a 
debtor’s bank account on the dependence of a court action for payment, the court will be given 
the power to limit the amount attached by the arrestment on the dependence to ensure that an 
excessive amount is no longer attached.  Provision is also being made to ensure that a minimum 
balance is left in a debtor’s bank account upon which an arrestment has been effected so as to 
avoid a debtor facing hardship. 

1341. At the same time, it is not disproportionately difficult for a creditor to enforce payment.  
In the context of arrestment, the Bill provides for a new automatic release procedure which will 
facilitate creditor recovery of funds attached by arrestment, although debtor protections are again 
built into this procedure by providing a court based objection procedure available to the debtor in 
respect of the automatic release. 

1342. One of the main areas in which A1P1 is engaged is by the new diligence of land 
attachment which is being created to replace the old and ineffective diligence of adjudication.  
That will enable creditors who effect diligence in execution to obtain a security for debts over 
land, including buildings and then to be entitled to sell it or foreclose on it to realise the security.  
It is envisaged that land attachment will mostly be used for the purpose of obtaining a security 
and that realisation of the security will be rare.  Creation of this new diligence is undoubtedly an 
interference with a debtor’s property in terms of A1P1.  It is, however, considered by the 
Executive as a justifiable and proportionate means for creditors to facilitate the recovery of debt. 

1343. Proportionality is integral to land attachment policy and is ensured by the inclusion of 
robust debtor protections such as giving the courts the power to suspend the effect of a warrant 
for sale of land for up to 1 year or to refuse to grant a warrant for sale of land, where it is 
necessary to avoid undue hardship. 
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1344. In addition to the “undue hardship test”, particular protections are provided for in the case 
of domestic property.  These include giving tenants or other persons living with a homeowner 
the right to raise objections to a sale and automatic notifications to local authorities that a person 
may become homeless.  

ECHR Article 6 

1345. The provisions in the Bill which reform summary warrant procedure do not engage 
Article 6.  This is confirmed by recent case law153 from the European Court of Human Rights –, 
in which it was held that tax disputes fall outside the scope of civil rights and obligations which 
are protected by Article 6. Such disputes are about public rights and obligations and subject to 
different considerations, as discussed above for the proposed reforms of summary warrant 
enforcement. 

ECHR Article 8 

1346. Certain of the Bill provisions may on the face of it appear to engage Article 8 of ECHR 
which protects the right to respect for private and family life.  In particular, when executing a 
land attachment warrant may authorise entry into dwelling houses where necessary to enable 
sale.   

1347. Respect for home within the meaning of Article 8 does not, however, include questions 
relating to rights and obligations arising from matters which more properly fall to be considered 
under A1P1.  As stated above, the existence of debtor protections will operate to ensure the 
system is proportionate.  Thus, the need to enter into a dwelling house will be rare and will only 
occur when the court is satisfied that it will not cause undue hardship. 

1348. Other provisions in the Bill relating to disclosure of information may engage Article 8, 
however, the Executive is satisfied that any such engagement is wholly compatible with the 
requirements of that Article. 

Island communities 

1349. People in island communities, and indeed many rural areas, can find it harder to access 
necessary services.  This Bill provides for the centralisation of some functions and the Scottish 
Executive has therefore considered the potential impact of such changes on outlying areas. 

Bankruptcy 

1350. The Bill provides that debtor applications will be dealt with administratively by the 
Accountant in Bankruptcy.  In effect, this means that they will be processed in their planned new 
office in Kilwinning.  Debtors will therefore no longer be able to apply to their local sheriff 
court.   

1351. Applications will not be made in person, but there will still be cases where it is necessary 
for the trustee in sequestration to interview the debtor.  In most cases the trustee will be the AiB, 

                                                 
153 Ferrazzini v. Italy,(2001) EHRR 1068. 
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and it would be an unnecessary barrier to using sequestration to insist that people from (say) 
Lewis attend an office in Ayrshire.   

1352. In order to overcome that barrier to access for Island communities the AiB can appoint a 
local insolvency practitioner to act as agent.  It will be also be possible to use a telephone 
interview to gather the required information.  The existing AiB enquiries helpline will be 
expanded to deal with the calls generated by debtor applications, and the AiB website will be 
developed to provide access to a wider range of on-line documents and guidance. 

Enforcement 

1353. The Bill provides that the existing profession of sheriff officer is replaced by the new 
profession of court messenger.  Sheriff officers hold a commission for a particular sheriffdom, 
and there are 21 officers authorised to execute diligence in the Sheriffdom of Grampian, 
Highlands and the Islands.  Of those officers, 9 are understood to have a place of business in a 
sheriff court district covering island communities154. 

1354. Court messengers will be authorised to execute diligence across Scotland, in the same 
way as messengers-at-arms do now for Court of Session decrees.  This will give people in island 
communities’ access to a wider pool of qualified citation and enforcement professionals. 

1355. Better access is a good thing, but there is sometimes a need to act quickly to preserve or 
seize property.  People in remote communities may not be able to get to a qualified professional 
quickly enough.  With that in mind, this Bill modernises the Execution of Diligences (Scotland) 
Act 1926, which provides special rules for diligence in the islands of Scotland and for any area 
with no resident court officer. 

1356. It is proposed, subject to continuing discussions with the existing court officer 
professions, that there will be more flexible means of study for people wishing to qualify as court 
messengers.  People in island communities may therefore be able to study using distance 
learning packages. 

Diligence and floating charges 

1357. The intended diligence and floating charge reforms modernise the legal framework for 
court enforcement and corporate securities respectively.  They will have no distinctive impact on 
island communities. 

Local government 

1358. The reforms in this Bill will not have a distinctive impact on local government. They will 
affect local government in the same kind of way as they do any other creditor, debtor or lender. 

1359. Having said that, the reforms will have a quantitatively greater impact on local 
government to the extent that the sector is significant user of bankruptcy and of enforcement 
                                                 
154 The sheriff court districts of Fort William, Kirkwall, Lerwick, Lochmaddy, Oban, Portree and Stornoway. 
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measures.  Modernising the law in those two areas will therefore be of clear benefit to local 
authorities. 

1360. Further, the reforms in Part 12 (Summary warrants, time to pay and charges to pay) will 
have a distinctive impact on public creditors. The planned extension of time to pay to public debt 
and charge to pay to summary warrant enforcement will impact on local government as part of 
the public sector.  The Executive considers that the impact will be modest and proportionate. 

1361. Time to pay decrees and time to pay orders are the two diligence stoppers for single debts 
introduced in the 1987 Act.  The court must be satisfied that the debt will be paid in a reasonable 
time, which in most cases means about 12 months.  The Executive considers that a reasonable 
local government creditor would already accept payment over that kind of period if offered in 
good faith.  The Executive notes that longer payment periods are already lawful for multiple 
debts under the Debt Arrangement Scheme. 

1362. A charge to pay is the established ‘final warning’ before enforcement.  It looks serious, 
and it is.  On the other hand, the Executive considers that debtors do not always understand the 
importance of a summary warrant.  Practice varies widely across the public sector, and 
information in administrative notices given to debtors is of mixed quality.  Charge to pay will 
help change that, and should lead to earlier payment offers and administrative savings by cutting 
down on informal notices.  Lastly, the cost of the charge will be recoverable from the debtor 
through the diligence. 

Sustainable development 

1363. Sustainable development is development that meets the needs of the present without 
compromising the ability of future generations to meet their own needs.  The fundamental aim of 
sustainable development is therefore to secure our quality of life in the future.  If we are to meet 
the challenges of satisfying our needs and promoting prosperity then we must be more efficient 
in using resources.  

1364. Achieving a sustainable Scotland is a major challenge, so practical action can be directed 
to best effect by setting out priority areas and measurable targets.  In April 2002 the Scottish 
Executive published ‘Meeting the Needs: Priorities, Actions and Targets for Sustainable 
Development in Scotland’.  A copy of the paper and is available on the Scottish Executive 
website at http://www.scotland.gov.uk/library5/rural/mtnsd-00.asp. 

1365.  ‘Meeting the Needs’ lists the 24 indicators that the Scottish Executive has adopted to 
enable us to measure progress towards sustainability. It sets out our vision for a sustainable 
Scotland and identifies resource use, energy and travel as the three key priorities.  

1366. Our most valuable resource is the people of Scotland, and social justice is therefore 
central to the view the Scottish Executive has of sustainable development.  Policy must promote 
a just society that encourages social inclusion, sustainable communities and personal well-being.  
This Bill supports sustainable development in three ways. 
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Work: people as a resource 

1367. A high employment rate is a key sustainable development objective. Employment enables 
people to meet their own needs and by contributing to the economy they benefit the whole of 
society.  This second indicator in ‘Meeting the Needs’ is measured against the percentage of 
unemployed working age people in Scotland.  

1368. The Scottish Executive recognises the need to support risk-taking as a means of growing 
the economy.  The provisions of this Bill promote the kind of entrepreneurial culture that will 
lead to a strongly growing business sector, and that in turn will reduce unemployment by making 
it easier for people to work for themselves or take up new employment opportunities. 

1369. The intention is that creation and registration of floating charges can in due course be 
effected electronically. It is anticipated that the register will be held in electronic form and that 
information from the register will be available in electronic formats. 

Home life 

1370. Getting the best from our most valuable resource means giving every child the best 
possible start in life. This eighteenth indicator in ‘Meeting the Needs’ is measured against the 
percentage of children living in workless households, and the provisions in this Bill promote 
stronger home life by encouraging the business activity that will lead to higher employment. 

Health 

1371. Sustainable development means working towards a Scotland in which everyone lives in 
good health or has access to help if that is not the case. This twenty-fourth indicator in ‘Meeting 
the Needs’ is measured against life expectancy at birth. 

1372. Living with unmanageable debt is very stressful, and high levels of stress lead directly to 
depression and other serious health problems.  This Bill promotes sustainable development by 
reducing the stress that leads to the medical problems that affect all health measures including 
life expectancy.  

1373. This Bill reduces the stress of debt for the could pays by making it easier for the could 
pays to get protection from their creditors so that they can repay their debts in a managed way.  It 
reduces stress for can’t pays by promoting humane access to methods of clearing their debts, and 
giving them a chance to start again after insolvency. 

Impact on business, charities and voluntary bodies 

1374. Insolvency, failure or inability to pay debts, and the means of financing and securing 
debt, have a major effect on business, and some effect on the charitable and voluntary sectors.  
Changes to bankruptcy, diligence and floating charges have therefore a significant impact on 
economic activity in general.  In that broad sense the reforms in this Bill will impact for the 
better on businesses, charities and voluntary bodies. 
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1375. The impact of the reforms on individual businesses, charities and voluntary bodies is a 
different matter.  This Bill changes the framework through which other important economic and 
social activity takes place.  With few and limited exceptions this Bill does not impose any 
unavoidable burdens on businesses or other bodies, and where it does the burden is either 
modest, or expected to be proportionate in relation to the intended benefit.   

1376. As a general point, it is important to be clear that the decision on when and how to use 
bankruptcy, diligence or the security of a floating charge is left to the individual, business or 
other body concerned.  There is in general no compulsion in these reforms.   The changes in this 
Bill increase choice, for example by introducing the new diligence of land attachment, but the 
individual business remains free to choose. 

Bankruptcy 

1377. Bankruptcy does not create insolvency.  For businesses, the bankruptcy of customers is 
an effect or consequence of insolvency.  Indeed, the reforms in this Bill are largely intended to 
encourage personal and business re-start, and improve business prospects for all.  What matters 
to the individual business or body is how much of debt is written off in bankruptcy, and how 
much paid. 

1378. In particular, this Bill doesn’t change the core principal that in sequestration and PTD all 
the assets of a debtor go to the trustee in sequestration and are divided amongst the creditors.  
The introduction of a one year discharge for debtors will, for example, have no effect on the 
amount paid to the creditors in the bankruptcy.   

1379. Bankruptcy reform has a general effect on (say) the business sector, rather than on 
identifiable categories in that sector.  No new burden falls on individual creditors, but rather 
bankruptcy remains an option available to a business that can if it chooses ask the court to 
bankrupt a customer. Where the reforms impose duties on individuals they do so on the trustee in 
sequestration or the Account in Bankruptcy, who act for a body of creditors or in the public 
interest respectively. 

1380. Reforms in the Bankruptcy Part do of course benefit debtors, but they don’t do so at the 
expense of individual creditors.  The planned restriction on dealing with a debtor’s home, for 
example, still leaves an ample 3 years in which to take any necessary action.  The planned 
discharge after one year of the right to payment from a possible future inheritance will have 
some impact at some point, but the overall effect for creditors will be very minor.  

1381. Many of the reforms in the Bankruptcy Part are technical or administrative in nature.  The 
new office of trustee in sequestration, for example, is intended to streamline the existing roles of 
the interim and permanent trustees.  Some reforms look on the face of it as if they will have a 
direct impact on business and other bodies.  They are worth a closer examination. 

Duration of sequestration 

1382. The reduction of the sequestration period from three years to one year will have no 
impact on existing creditors.  All of the debtor’s estate will still go to the trustee in sequestration 
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as above, and the trustee is not discharged from the duty to realise and divide the estate until that 
job is complete even it takes more than one year.  The trustee will still be able to ask the court to 
defer the debtor’s discharge in those rare cases when that is needed to protect the creditor’s 
interests. 

1383. For future creditors, the fact of the bankruptcy will be on the public record as before.  The 
reduction in the discharge period will not affect the debtors’ credit rating. 

Bankruptcy restrictions orders and undertakings 

1384. The new bankruptcy restriction regime has no direct impact on business on any particular 
business.  They will rather benefit business in general by delivering better protection for the 
public from bad business practices, or reckless use of credit. 

1385. This reform does not impose any new duties on business or other bodies.  Bankruptcy 
restriction undertakings are if appropriate agreed between the debtor and the trustee in 
sequestration, and bankruptcy restriction orders are granted by the court on the application of the 
Accountant in Bankruptcy.  The only involvement by creditors would when they chose to 
provide information or information to the trustee or Accountant. 

Debtor applications 

1386. Taking debtor applications out of the courts and dealing with them administratively will 
reduce business costs by restricting the need for court involvement where businesses choose to 
challenge a customer’s bankruptcy. 

Income payment orders 

1387. This reform will benefit business in general by making it easier for the trustee in 
sequestration to require debtors who can afford it to make a contribution from income.  An 
income payment order can last for up to 3 years, which is the same as the present sequestration 
period, so there is no reduction in the potential benefit for business creditors. 

Composition 

1388. This reform will again benefit creditors in general.  In 2005 the average dividend paid to 
creditors in sequestrations was 18.4 pence in the pound, and at no time in the last 5 years has that 
dividend been more than 25 pence.  Reform of composition will make it easier for debtors to end 
their sequestration, but they must still guarantee to pay the debtors at least 25 pence in the pound, 
and so business creditors can expect a better than average return.  

Debt Advice and Information Package 

1389. The 2002 Act requires creditors seeking to attach moveable property of a debtor to 
provide that debtor with a copy of a debt advice and information package in the form determined 
by Scottish Ministers.     

1390. This Bill extends the use of the debt advice and information package.  It is intended that 
creditors seeking to sequestrate a debtor must first provide that debtor with a copy of that 
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package.  The cost of doing so is not recoverable, so that reform imposes additional costs on 
those businesses that chose to bankrupt a debtor. 

1391. The additional costs are very minor.  The package is printed and distributed by the 
Scottish Executive, and freely available to any creditor or agent who needs one.  There is no 
requirement for it to be formally served, and creditors can therefore chose from a number of 
options including personal delivery at (say) a meeting, ordinary post, or sheriff officer if that is 
convenient.  Many firms of sheriff officers and messengers-at-arms hold stocks of the package 
for just that purpose. 

Debtor’s property: homes and inheritances 

1392. The reforms that put new time limits on creditors claims against family homes and 
inheritances are dealt with in the discussion above.  They will have no impact on business 
creditors where the trustee in sequestration deals properly with any value in the family home, 
and a minor impact in respect of the value of inheritances after the discharge as such claims are 
in practice rare. 

Protected Trust Deeds 

1393. This Bill provides for wider enabling powers that will in due course enable the intended 
reform of PTD by subordinate legislation.  That reform is an exception to the general statement 
that Scottish Executive’s programme for the reform of bankruptcy will have a macro level 
impact on business and other sectors, but not a small or micro level effect on individual business 
interests.   

1394. The Bill does not itself affect the reform of PTD.  Choice will also remain a key factor.  
The Scottish Executive proposes to strike a new balance on PTD, and when that happens then the 
change will affect the choices that debtors and creditors make.  There are a small number of 
insolvency practitioner businesses that could be said to rely on PTD work for success. Those 
businesses could feel the impact of the proposed new balance.  

Impact of Bankruptcy Part 

1395. For the reasons set out above, the Scottish Executive is of the view that a regulatory 
impact assessment is not needed to support the reforms in the Bankruptcy Part of this Bill.  
However, reform of PTD is in a small way a special case.  It is therefore our intention to prepare 
a Regulatory Impact Assessment to support that proposed reform.  

Floating charges 

1396. The Financial Memorandum provides an estimate of the costs associated with the 
creation of the intended new register of floating charges.  These changes to floating charges 
represent improvements to a broad regime already being operated by businesses and lenders 
across the UK.  The Scottish Executive has therefore worked closely with the Department for 
Trade and Industry to consider the impact on business and other affected bodies.  
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Impact of Floating Charges Part 

1397. The DTI has published a Regulatory Impact Assessment ‘The Registration of Companies’ 
Security Interests (Company Charges)’ on 19 July 2005.  This Assessment was of all the 
proposals for registering companies’ security interests that has been separately proposed by the 
Scottish Law Commission and the Law Commission.  The Scottish Law Commission’s proposals 
cover both devolved and reserved issues.  The recommendations of the two Commissions reflect 
the differences in the two legal systems. 

1398. The recommendations are not therefore the same for each jurisdiction, but they can’t be 
considered in isolation as many companies have assets in both jurisdictions. 

1399. The Scottish Executive was therefore involved in the preparation of the Regulatory 
Impact Assessment that covered Great Britain, and did not prepare a separate Scottish 
assessment.  Executive officials were present at meetings held with the Committee of Scottish 
Clearing Banks and the Law Society of Scotland to discuss the DTI assessment.  The Scottish 
responses which have been received have all been supportive of the Scottish Law Commission’s 
proposals relating to floating charge reform. 

Enforcement 

1400. The Enforcement Part of this Bill is intended to make or facilitate two changes, one with 
no impact on business and other sectors, and another which may impact strongly on a particular 
small sector. 

Scottish Civil Enforcement Commission 

1401. It is intended that this Bill will create a Scottish Civil Enforcement Commission, and that 
the Commission will be a non-departmental public body.  The Financial Memorandum, which is 
published separately, provides details of the costs associated with that body.  That reform will 
have no impact on business and other sectors. 

Creation of Messenger of Court 

1402. It is also intended that the Enforcement Part will abolish the existing court officer 
professions of sheriff officer and messenger-at-arms, and replace them with the new profession 
of court messenger.  

1403. The existing professions are regulated by the 1987 Act, which is supplemented to a 
limited extent by common law powers of the courts.  The creation of the new profession and the 
associated changes in the Bill represent improvements to existing arrangements, and not a new 
type of regulation.  They will mainly affect some 160 individual practitioners, and do not in 
themselves have a significant impact on business.  They have no impact on charities or voluntary 
bodies. 

1404. There are, however, two ways in which changes in subordinate legislation enabled by this 
Bill may impact on existing on the business interests of members of the existing professions. 
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1405. Businesses run by or employing members of the existing professions will need to manage 
the change from the present regulatory structure to the intended one.  This is expected to be a 
significant managerial challenge, raising issues that will be addressed in part by transitional 
arrangements made at commencement.  

1406. Scottish Ministers may provide for types and structures of business association set up by 
members of the new profession to carry out official functions.  Those powers might be used (for 
example) to require that court messengers form business partnerships only with other 
messengers, or to specify the arrangements that must be in place for handling client money. Such 
changes would require individual businesses to re-organise 

1407. The exact nature of those transitional and business arrangements will be resolved in the 
government/professional working groups set up to support and inform the change process.   

Impact of Enforcement Part 

1408. For the reasons set out above, the Scottish Executive is of the view that a regulatory 
impact assessment is not needed to support the reforms in the Enforcement Part of this Bill.  
However, like reform of PTD, transitional arrangements needed for the change to the new 
structure and regulation of business arrangements are a special case.  It is therefore our intention 
to prepare a Regulatory Impact Assessment to support those proposed measures.  

Diligence 

1409. The provisions in this Bill strike a new and better balance between the debtor and creditor 
interest in civil enforcement.  In doing so there are gains and losses from the different 
perspectives.  Commercial firms for example are creditors when business prospers and debtors 
when it doesn’t.  What businesses lose as creditors they gain as debtors, and vice versa.   

New and reformed diligences 

1410. A core principle of diligence is that the debtor must pay reasonable enforcement costs.  
That principle will apply to the new diligences created by this Bill.  It follows that no new 
burden is imposed on business and other bodies.  If they judge that the debtor is good for the 
money then, they have the same freedom of choice in respect of the new diligences as they do for 
existing ones.  

Information disclosure orders 

1411. The intended information disclosure order scheme is not a diligence. The Financial 
Memorandum provides an estimate of the costs associated with that scheme.  The proposed 
application fee will be an additional cost for business and other bodies that use the scheme. The 
Scottish Executive intends to extend the ‘debtor pays’ principle, and the application fee will be 
recoverable. 
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Debt advice and information package 

1412. It is therefore fair to say that this Bill has an overall neutral impact on business, charities 
and voluntary bodies.  The Bill will, however, impose modest compliance costs in 3 areas.  
Business and other bodies using diligence, employers and the banking sector. 

1413. This Bill extends the use of the debt advice and information package to the new 
diligences.  To that extent it imposes additional costs on businesses and other bodies, but they 
are minor as discussed above. 

Diligence against earnings 

1414. The intended reform of diligence against earnings will require employers in the business 
and other sectors to change the way they calculate deductions from income.  This change is 
however an adjustment to an existing system, that on the whole operates smoothly.  Many 
employers use software to calculate deductions, and the necessary adjustment could be made 
with minimum inconvenience as part of a regular programme update.   

Arrestment in execution 

1415. The intended reform of arrestment in execution will impose new duties on banks and 
other organisations that offer customer accounts, including some not-for-profit organisations like 
credit unions.  They will need to provide information about arrested funds, and in some cases 
operate the intended ‘automatic release’ procedure.   The costs of this cannot be recovered from 
the creditor.  They may be recovered from the debtor if the particular contract provides for that, 
but otherwise can only be passed on to customers more generally. 

1416. These costs, so far as falling on the bottom line, will have a similar effect to the changes 
to diligence against earnings. Banks, for example, already provide some information informally.  
The Bill extends that practice and will not impose significant additional costs. 

1417. The new release procedure is automated, so software can be written or developed to 
handle payments.  There will be a one off cost associated with that, but the work may well be 
rolled up into regular programme update. Against that, the new procedure will save on the costs 
of handling paper mandates authorising release.  That saving is a long term benefit for affected 
bodies. 

Impact of diligence part 

1418. For the reasons set out above, the Scottish Executive is of the view that a regulatory 
impact assessment is not needed to support the reforms in the Diligence Part of this Bill.   

Conclusion 

1419. A regulatory impact assessment has not been prepared to support this Bill.  The Scottish 
Executive does however intend to develop separate regulatory impact assessments for the 
subordinate legislation that will support the intended reforms of the existing court officer 
professions and of protected trust deeds. 
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 ANNEX A 
 
List of definitions and terms  
 
Act of 1617     The Arrestments Act 1617 (APS c.17). 
1838 Act     The Debtors (Scotland) Act 1838 (c.114) 
1956 Act     The Administration of Justice Act 1956 (c.46) 
1985 Bankruptcy Act    The Bankruptcy (Scotland) Act 1985 (c.66). 
1985 Companies Act    The Companies Act 1985. 
1986 Act     The Insolvency Act 1986 (c.46). 
1987 Act     The Debtors (Scotland) Act 1987 (c.18). 
1993 Act     The Bankruptcy (Scotland) Act 1993 (c.6). 
2002 Act     The Debt Arrangement and Attachment  
      (Scotland) Act 2002. 
1952 Convention    International Convention for the Unification of 

Certain Rules Relating to the Arrest of Seagoing 
Ships signed at Brussels on 10 May 1952, and 
ratified by the UK. 

1999 Convention    The 1999 Geneva ship arrest Convention, 
not ratified by the UK. 

1989 Discussion Paper   Scottish Law Commission Discussion Paper  
      on Diligence on the Dependence and   
      Admiralty Arrestments (SLC DP 84) 
1985 Report     Scottish Law Commission Report on   
      diligence and debtor protection (SLC No.95). 
1992 Report     Scottish Law Commission ‘Report on  
      Statutory Fees for Arrestees’ (SLC No.183). 
1998 Report     Scottish Law Commission Report on   
      Diligence on the Dependence and   
      Admiralty Arrestments (SLC No.164). 
2000 Report     Scottish Law Commission Report on   
      Poinding and Warrant Sale (SLC No.177). 
2001 Report     Scottish Law Commission Report on   
      Diligence (SLC No.183). 
A1P1      Article 1 of Protocol 1 to the European  
      Convention of Human Rights sets out the  
      right to peaceful enjoyment of possessions. 
Adjudication     An old diligence against land and buildings, and 

property not caught by any other diligence, 
abolished by this Act. 

Attachment     Diligence against corporeal moveable property, such 
as paintings or motor vehicles, when held by a 
debtor.  Sometimes referred to as ‘ordinary’ 
attachment. 

Admiralty arrestment   Diligence in admiralty action attaching property of 
the debtor, or an obligation on a third party to 
account to a debtor for property, where a separate 
action of furthcoming is not needed to authorise 
sale 
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Arrestment in execution   Diligence attaching an obligation on a third party to 
account to a debtor for property, such as funds in a 
bank account or corporeal moveable property held 
by that third party.  The sale or realisation is 
obtained through a separate action of furthcoming, 
or by the intended automatic release procedure 

Admiralty arrestment on the 
dependence     An admiralty arrestment used in the course of an 

unfinished court action.  Creditors can attach 
property or an obligation but do nothing else until, 
and if, they get decree for payment 

Arrestment on the dependence  An arrestment used in the course of an  
      unfinished court action.  Creditors can  
      attach an obligation but do nothing else  
      until, and if, they get decree for payment 
AiB      The Accountant in Bankruptcy, an officer  
      created by section 1 of the 1985 Act, whose  
      holder is responsible to Scottish Ministers 
Bankruptcy consultation   ‘Personal Bankruptcy Reform in Scotland: a  
      modern approach’ published by the   
      Scottish Executive on 19 November 2003. 
Bill consultation    ‘Modernising Bankruptcy and Diligence in  
      Scotland: draft Bill and Consultation’,  
      published by the Scottish Executive on 2  
      July 2004.        
BRU       Bankruptcy restrictions undertaking   
BRO       Bankruptcy restrictions order 
COSA      A certificate of summary administration,  
      introduced for sequestrations by the 1993  
      Act and abolished by the Bill. 
Corporeal moveable property  Goods in the ‘real’ world that do or can  
      move, such as  furniture, vehicles, machine  
      tools. 
Court messenger    The new citation and diligence officer  
      profession, replacing sheriff officers and  
      messengers-at-arms 
DAIP      The Debt Advice and Information Package,  
      provided for debtors by creditors who intend  
      to take enforcement action. 
DAS      Debt Arrangement Scheme, the third   
      diligence stopper. 
DAS Regulations    The Debt Arrangement Scheme (Scotland)  
      Regulations S.S.I. 2004/468, as amended by  
      S.S.I. 2004/470. 
DCA      The Department of Constitutional Affairs,  
      part of the UK Government. 
DWP      The Department of Work and Pensions, part  
      of the UK Government. 
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DPP      A debt payment programme approved under  
      the Debt Arrangement Scheme. 
DTI      The Department of Trade and Industry, part  
      of the UK Government.  The UK Insolvency  
      Service is a DTI agency. 
Debt Relief Group    Short term working group on debtor access  
      to debt relief, that reported to the Deputy  
      First Minister in June 2005. 
Document of debt    A document of debt is anything enforceable  
      as if it were a decree of the Court of Session  
      or the sheriff court.  For example, a   
      separation agreement registered for   
      execution in the Books of Council and  
      Session. 
Diligence stopper    A diligence stopper gives a debtor extra time  
      to pay, and to do so stops creditors from  
      sequestrating or using diligence.  There are  
      three diligence stoppers, and they are 

• Time to pay decree, 
• Time to pay order, and 
• Debt Arrangement Scheme. 

ECHR      European Convention on Human Rights 
ECOS consultation    ‘Enforcing Civil Obligations in Scotland’,  
      published by the Scottish Executive on 22  
      April 2002.   
Furthcoming     A court action raised by a creditor for  
      payment from funds arrested.  See   
      arrestment in execution above. 
HMRC     Her Majesty’s Revenue and Customs, part  
      of the UK Government combing the former  
      Departments of the Inland Revenue and HM  
      Customs and Excise. 
Heritable property    Land and buildings are the main form of  
      heritable property, so called because of the  
      different succession rules that apply on  
      death.  Also called fixed property because it  
      doesn’t move. 
IPA      Income payment agreement. 
IPO       Income payment order. 
Incorporeal moveable property  Goods that do not exist in the ‘real’ world  
      but do or can move, such as intellectual  
      property (copyright etc.) and rights under  
      insurance contracts. 
Inhibition     Diligence preventing a debtor selling or  
      securing a loan against any land or property. 
      The remedy is a separate court action to  
      reduce (cancel) an offending deed. 
Inhibition on the dependence  An inhibition used in the course of an  
      unfinished court action.  Creditors cannot  
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      reduce a potentially offending deed until,  
      and if, they get decree for payment. 
Karl      Karl Construction Ltd v Palisade Properties Plc 

2002 Session Cases 270, a leading case on diligence 
on the dependence. 

LLP      Limited liability partnership. 
Maills and duties    An old diligence for recovery of rent,   
      abolished by this Act. 
Moveable property    There are two forms of moveable property,  
      corporeal and incorporeal.  This way of  
      looking at property arose, as with heritable  
      property, from succession rights. 
NINA      No Income No Assets. 
PTD      Protected trust deed, a less formal type of 

bankruptcy. 
Partnership Agreement   ‘A Partnership for a Better Scotland: Partnership 

Agreement’, agreed by the coalition partners in 
government and dated 14 May 2003. 

Property Registers    The two Scottish registers for interests in land.  They 
are the Register of Sasines which registers deeds, 
and the Land Register for Scotland which registers 
ownership and is in the process of replacing the 
Sasine Register. 

SCS      Scottish Courts Service, an Executive Agency of the 
Scottish Executive. 

SMASO     The Society of Messengers-at-Arms and Sheriff 
Officers, the professional body of the existing 
enforcement and citation officer professions. 

S.S.I      Scottish Statutory Instrument. 
Sequestration     Bankruptcy. 
Sequestration for rent   An old diligence for recovery of rent, abolished by 

this Act. 
TTPD      Time to Pay Decree, the first diligence  
      stopper. 
TTPO      Time to Pay Order, the second diligence stopper.. 
Taylor    Advocate General for Scotland v. Taylor 2003 Scots 
    Law Times 1340, a leading case on diligence on the 
    dependence. 
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ANNEX B 
 

Scottish Law Commission: diligence reform 
 
Reports during 1985 to 2001 
 
Report on Diligence and Debtor Protection, (SLC No 95), (1985), covering– 
 

• Diligences against earnings, and 
• Time to pay (diligence stoppers). 

 
Report on Statutory Fees for Arrestees, (SLC No 133), (1992), covering– 
 

• Statutory fees for arrestees, and  
• Disclosure of arrested sums. 

 
Report on Diligence on the Dependence and Admiralty Arrestments, (SLC No 
164), (1998), covering– 
 

• Reform of diligence on the dependence, 
• Interim attachment, 
• Admiralty arrestments and actions 
• Admiralty arrestment on the dependence and demise charters, 
• Ranking of diligence, and 
• Private international law issues. 

 
Report on Poinding and Warrant Sale, (SLC No 177), (2000), covering– 
 

• Reform of poinding, 
• Summary warrant enforcement, and 
• Reform of time to pay (diligence stoppers). 

 
Report on Diligence, (SLC No 183), (2001), covering– 
 

• abolition of adjudication for debt 
• land attachment 
• residual attachment (was attachment order) 
• reform of inhibition, and 
• money attachment. 

 
Consultative memoranda and discussion papers during 1980 to 1999 
 
Consultative Memorandum No 49, Third Memorandum on Diligence: Arrestment and Judicial 
Transfer of Earnings, (SLC CM No 49), (1980). 
 
Consultative Memorandum No 51, Fifth Memorandum on Diligence: Administration of 
Diligence ( SLC CM No 51), (1980). 
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Adjudication for Debt and Related Matters, (SLC DP No 78), (1987). 
 
Equalisation of Diligences, (SLC DP No 79), (1987). 
 
Diligence on the Dependence and Admiralty Arrestments, (SLC DP No 84), (1989). 
 
Statutory Fees for Arrestees, (SLC DP No 87), (1989). 
 
Diligence against Land, (SLC DP No 107), (1999). 
 
Attachment Orders and Money Attachment, (SLC DP No 108), (1998). 
 
Poinding and Sale: Effective Enforcement and Debtor Protection, (SLC DP No 110), (1999). 

 
 
Scottish Law Commission: floating charge reform 
 
Discussion paper 
 
Discussion Paper on Registration of Rights in Security by Companies (SLC DP No 121), 2002 
 
Report 
 
Report on Registration of Rights in Security by Companies (SLC No 197), 2004 
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ANNEX C 
 
Engagement by the Scottish Executive 
 
 
Meetings held by Scottish Executive officials 
 
Meeting with Department of Work and Pensions, December 2003 
 
Bill Consultation public meeting– 
 

• Aberdeen August 2004 
• Dundee August 2004 
•  Dumfries August 2004 
• Edinburgh September 2004 
• Glasgow September 2004 
• Inverness September 2004 

 
Bill Consultation insolvency practitioners meeting– 
 

• Aberdeen August 2004 
• Dundee August 2004 
• Edinburgh August 2004 
• Glasgow August 2004 

 
Meeting with Lord Lyon October 2004 
 
Meeting with admiralty arrestment consultant November 2004 and May 2005 
 
Shelter/CAS meeting on land attachment January 2005 
Meeting with land attachment consultant March 2005 
 
Meeting with Muslim Council, August 2005 
 
Meetings attended by Scottish Executive officials 
 
Committee of Scottish Clearing Bankers– 
 

• August 2003 
• November 2004 
• March 2005 
• May 2005 
• August 2005 

 
Department of Constitutional Affairs– 
 

• December 2003 
• March 2004 
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• May 2004 
• September 2004 
• December 2004 
• February 2005 
• August 2005 
 

Cross-Party/Parliamentary Working Group on Tackling Debt in Scotland, January 2004 
 
UK Insolvency Service, London– 
 

• February 2004, and 
• March 2005 

 
Insolvency Practices Council, June 2004 
 
Society of Messengers-at-arms and Sheriff Officers– 
 

• October 2004, 
• March 2005 
• April 2005 

 
Official Receiver’s Office, Newcastle, May 2005 
 
Local Taxation Working Group, July 2005 
 
Australian Insolvency Service, Edinburgh, July 2005 
 
Institute of Chartered Accountants of Scotland (“ICAS”), July 2005 
 
Conferences and seminars attended by either Scottish Executive officials or Ministers 
 
Citizens Advice Scotland (“CAS”) annual conference– 
 

• 2002 
• 2003 
• 2004 
• 2005 

 
ICAS Insolvency Practitioners annual conference– 
 

• 2003 
• 2004 

 
Money Advice Scotland annual conference– 
 

• 2003 
• 2004 
• 2005 
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Institute of Payroll and Pensions Management annual conference– 
 

• 2004 
• 2005 

 
Sheriff’s Conference, Edinburgh 2004 
 
CAS Debt Seminar, Edinburgh, March 2004 
 
Edinburgh Insolvency Discussion Group, February 2004 
 
Northern Ireland Money Advice Day (OR Representative), Belfast June 2005 
 
Conferences and seminars organised by the Scottish Executive officials or Ministers 
 
Scottish Civil Enforcement Commission conference and workshop, Dunblane May 2005 
 
Debt Relief Working Group Meeting– 
 

• 25 November 2004 
• 14 January 2005 
• 16 March 2005 
• 29 April 2005 
• 24 May 2005 

519



Th
is

 d
oc

um
en

t r
el

at
es

 to
 th

e 
Ba

nk
ru

pt
cy

 a
nd

 D
ili

ge
nc

e 
et

c.
 (S

co
tla

nd
) B

ill
 (S

P 
Bi

ll 
50

) a
s i

nt
ro

du
ce

d 
in

 th
e 

Sc
ot

tis
h 

Pa
rl

ia
m

en
t o

n 
21

 N
ov

em
be

r 
20

05
 

  

 
21

5 
 

LA
N

D
 A

TT
AC

H
M

EN
T 

SA
LE

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

   
   

  A
N

N
EX

 D
 

  
 

N
ot

ic
e 

of
 L

an
d 

A
tt

ac
hm

en
t 

re
gi

st
er

ed
 in

 
pr

op
er

ty
 a

nd
 

pe
rs

on
al

 r
eg

is
te

rs
 

 
Se

ct
io

n 
72

 

A
pp

lic
at

io
n 

fo
r 

w
ar

ra
nt

 to
 se

ll 
af

te
r 

6 
m

on
th

s 
 

Se
ct

io
n 

81
 

Pr
el

im
in

ar
y 

he
ar

in
g 

on
 sa

le
 o

f 
la

nd
 

 
Se

ct
io

n 
83

 

C
ha

rg
e 

to
 p

ay
 

se
rv

ed
 o

n 
de

bt
or

 b
y 

co
ur

t m
es

se
ng

er
 

 
Se

ct
io

n 
70

 

Fu
ll 

he
ar

in
g 

on
 sa

le
 

of
 la

nd
 (s

pe
ci

al
 

ru
le

s i
f s

ol
e 

or
 m

ai
n 

re
si

de
nc

e)
 

  
Se

ct
io

ns
 8

6 
an

d 
87

 

V
al

ua
tio

n,
 p

ro
pe

rt
y 

se
ar

ch
 a

nd
 

re
de

m
pt

io
n 

st
at

em
en

ts
 lo

dg
ed

 
w

ith
 c

ou
rt

 
 

Se
ct

io
ns

 8
4 

an
d 

85
 

A
pp

oi
nt

ed
 p

er
so

n 
pa

ys
 o

ut
 sa

le
 p

ri
ce

 
   

Se
ct

io
n 

10
5 

 

Sa
le

 o
f l

an
d 

by
 

ap
po

in
te

d 
pe

rs
on

 
   

Se
ct

io
ns

 9
7 

an
d 

98
 

D
ec

re
e 

or
 

do
cu

m
en

t 
au

th
or

is
es

 m
on

ey
 

at
ta

ch
m

en
t 

 
Se

ct
io

ns
 7

0,
 7

1 
an

d 
11

6 

T
er

m
in

at
io

n 
of

 
de

bt
or

’s
 r

ig
ht

 to
 

oc
cu

py
 la

nd
 

 
Se

ct
io

ns
 9

5 
an

d 
96

 

R
ep

or
t a

ud
ite

d,
 

an
d 

sh
er

iff
 d

ec
la

re
s 

w
he

th
er

 a
pp

ro
ve

d 
or

 n
ot

 
 

Se
ct

io
ns

 1
03

 a
nd

 
10

4 

R
ep

or
t o

f s
al

e 
w

ith
in

 2
8 

da
ys

 a
ft

er
 

pr
ic

e 
pa

id
 

  
Se

ct
io

n 
10

2 
 

520



Th
is

 d
oc

um
en

t r
el

at
es

 to
 th

e 
Ba

nk
ru

pt
cy

 a
nd

 D
ili

ge
nc

e 
et

c.
 (S

co
tla

nd
) B

ill
 (S

P 
Bi

ll 
50

) a
s i

nt
ro

du
ce

d 
in

 th
e 

Sc
ot

tis
h 

Pa
rl

ia
m

en
t o

n 
21

 N
ov

em
be

r 
20

05
 

  

 
21

6 
 

 LA
N

D
 A

TT
AC

H
M

EN
T 

FO
RE

CL
O

SU
RE

 
  

N
ot

ic
e 

of
 L

an
d 

A
tt

ac
hm

en
t 

re
gi

st
er

ed
 in

 
pr

op
er

ty
 a

nd
 

pe
rs

on
al

 r
eg

is
te

rs
 

 
Se

ct
io

n 
72

 

A
pp

lic
at

io
n 

fo
r 

w
ar

ra
nt

 to
 se

ll 
af

te
r 

6 
m

on
th

s 
   

Se
ct

io
n 

81
 

Pr
el

im
in

ar
y 

he
ar

in
g 

on
 sa

le
 o

f 
la

nd
 

   
Se

ct
io

n 
83

 

C
ha

rg
e 

to
 p

ay
 

se
rv

ed
 o

n 
de

bt
or

 b
y 

co
ur

t m
es

se
ng

er
 

   
Se

ct
io

n 
70

 

Fu
ll 

he
ar

in
g 

on
 sa

le
 

of
 la

nd
 (s

pe
ci

al
 

ru
le

s i
f s

ol
e 

or
 m

ai
n 

re
si

de
nc

e)
 

  
Se

ct
io

ns
 8

6 
an

d 
87

 

V
al

ua
tio

n,
 p

ro
pe

rt
y 

se
ar

ch
 a

nd
 

re
de

m
pt

io
n 

st
at

em
en

ts
 lo

dg
ed

 
w

ith
 c

ou
rt

 
 

Se
ct

io
ns

 8
4 

an
d 

85
 

A
pp

oi
nt

ed
 p

er
so

n 
ap

pl
ie

s f
or

 d
ec

re
e 

of
 fo

re
cl

os
ur

e 
   

Se
ct

io
n 

10
6 

A
pp

oi
nt

ed
 p

er
so

n 
un

ab
le

 to
 se

ll 
la

nd
 

    Se
ct

io
n 

10
6 

D
ec

re
e 

or
 

do
cu

m
en

t 
au

th
or

is
es

 m
on

ey
 

at
ta

ch
m

en
t 

 
Se

ct
io

ns
 7

0,
 7

1 
an

d 
11

6 

T
er

m
in

at
io

n 
of

 
de

bt
or

’s
 r

ig
ht

 to
 

oc
cu

py
 la

nd
 

   
Se

ct
io

ns
 9

5 
an

d 
96

 

R
eg

is
tr

at
io

n 
of

 
fo

re
cl

os
ur

e 
ve

st
s 

la
nd

 in
 c

re
di

to
r 

   
Se

ct
io

n 
10

7 

Sh
er

iff
 c

on
si

de
rs

 
• 

si
st

 fo
r 

pa
ym

en
t 

• 
au

ct
io

n 
• 

fo
re

cl
os

ur
e 

 
Se

ct
io

n 
10

6 

521



Th
is

 d
oc

um
en

t r
el

at
es

 to
 th

e 
Ba

nk
ru

pt
cy

 a
nd

 D
ili

ge
nc

e 
et

c.
 (S

co
tla

nd
) B

ill
 (S

P 
Bi

ll 
50

) a
s i

nt
ro

du
ce

d 
in

 th
e 

Sc
ot

tis
h 

Pa
rl

ia
m

en
t o

n 
21

 N
ov

em
be

r 
20

05
 

  

 
21

7 
 

A
N

N
E

X
 E

  
RE

SI
D

U
AL

  A
TT

AC
H

M
EN

T 
RE

AL
IS

AT
IO

N
 

 

A
pp

lic
at

io
n 

fo
r 

re
si

du
al

 a
tt

ac
hm

en
t 

or
de

r 
  

Se
ct

io
ns

 1
18

 a
nd

 
11

9 

H
ea

ri
ng

 o
n 

re
si

du
al

 
at

ta
ch

m
en

t o
rd

er
 

   
Se

ct
io

n 
12

0 
 A

tt
ac

hm
en

t o
rd

er
 

se
rv

ed
 

   Se
ct

io
ns

 
12

1 
an

d 
12

2 

C
ha

rg
e 

to
 p

ay
 

se
rv

ed
 o

n 
de

bt
or

 b
y 

co
ur

t m
es

se
ng

er
 

  
Se

ct
io

n 
11

8 

H
ea

ri
ng

 o
n 

ap
pl

ic
at

io
n 

fo
r 

sa
tis

fa
ct

io
n 

or
de

r 
  

Se
ct

io
n 

12
4 

 

A
pp

lic
at

io
n 

fo
r 

sa
tis

fa
ct

io
n 

or
de

r 
   Se

ct
io

n 
12

3 
 

Sa
le

 o
f l

an
d 

by
 

ap
po

in
te

d 
pe

rs
on

, 
if 

ap
pr

op
ri

at
e 

   
Se

ct
io

n 
12

4 

D
ec

re
e 

or
 

do
cu

m
en

t 
au

th
or

is
es

 
at

ta
ch

m
en

t 
 

Se
ct

io
n 

11
8 

O
rd

er
 g

ra
nt

ed
 

• 
sa

le
 

• 
tr

an
sf

er
 

• 
in

co
m

e 
tr

an
sf

er
 

• 
lic

en
se

 
Se

ct
io

n 
12

4 

522



Th
is

 d
oc

um
en

t r
el

at
es

 to
 th

e 
Ba

nk
ru

pt
cy

 a
nd

 D
ili

ge
nc

e 
et

c.
 (S

co
tla

nd
) B

ill
 (S

P 
Bi

ll 
50

) a
s i

nt
ro

du
ce

d 
in

 th
e 

Sc
ot

tis
h 

Pa
rl

ia
m

en
t o

n 
21

 N
ov

em
be

r 
20

05
 

  

 
21

8 
 

A
N

N
E

X
 F

 
M

O
N

EY
 A

TT
AC

H
M

E
N

T 
 

        14
20

. 
 

   

C
ha

rg
e 

to
 p

ay
 

se
rv

ed
 o

n 
de

bt
or

 b
y 

co
ur

t m
es

se
ng

er
 

 
Se

ct
io

n 
16

1 

M
on

ey
 

at
ta

ch
ed

 
an

d 
re

m
ov

ed
 

by
 

co
ur

t m
es

se
ng

er
 

 Se
ct

io
ns

 
16

3,
 

16
4 

an
d 

16
5 

Sc
he

du
le

 o
f 

at
ta

ch
m

en
t g

iv
en

 to
 

de
bt

or
 b

y 
co

ur
t 

m
es

se
ng

er
 

  Se
ct

io
n 

16
6 

C
re

di
to

r 
in

st
ru

ct
s 

co
ur

t m
es

se
ng

er
 to

 
at

ta
ch

 m
on

ey
 

  
Se

ct
io

n 
16

4 

Sp
ec

ia
lis

t v
al

ua
tio

n 
in

st
ru

ct
ed

 b
y 

co
ur

t 
m

es
se

ng
er

, i
f 

ne
ed

ed
 

  
Se

ct
io

n 
16

7 

C
re

di
to

r 
ap

pl
ie

s t
o 

sh
er

iff
 fo

r 
pa

ym
en

t 
or

de
r 

   Se
ct

io
n 

17
0 

C
ou

rt
 m

es
se

ng
er

 
se

nd
s i

nt
er

im
 

re
po

rt
 o

n 
at

ta
ch

m
en

t t
o 

sh
er

iff
, w

ith
in

 1
4 

da
ys

 if
 p

os
si

bl
e 

Se
ct

io
n 

16
9 

R
ep

or
t a

ud
ite

d,
 

an
d 

sh
er

iff
 d

ec
la

re
s 

ba
la

nc
e 

du
e 

to
 o

r 
by

 d
eb

to
r 

  Se
ct

io
n 

17
8 

C
ou

rt
 m

es
se

ng
er

 
se

nd
s f

in
al

 r
ep

or
t 

of
 a

tt
ac

hm
en

t t
o 

sh
er

iff
 w

ith
in

 1
4 

da
ys

 a
ft

er
 

di
sp

os
al

 
Se

ct
io

n 
17

7 

D
ec

re
e 

or
 d

oc
um

en
t 

au
th

or
is

es
 m

on
ey

 
at

ta
ch

m
en

t 
 

Se
ct

io
ns

 1
61

, 1
62

 
an

d 
18

6 

D
is

po
sa

l o
f m

on
ey

 
by

 p
ay

m
en

t o
f c

as
h,

 
or

 r
ea

lis
at

io
n 

of
 

in
st

ru
m

en
t o

f v
al

ue
 

  Se
ct

io
n 

17
1 

523



MEMORANDUM ON DELEGATED POWERS 

BANKRUPTCY AND DILIGENCE ETC. (SCOTLAND) BILL 

Purpose

1. This Memorandum has been prepared by the Scottish Executive in accordance with 
Rule 9.4A of the Scottish Parliament’s Standing Orders.   

2. The contents of this Memorandum are entirely the responsibility of the Scottish 
Executive and have not been endorsed by the Scottish Parliament. 

3. This Memorandum describes provisions of the Bankruptcy and Diligence etc. 
(Scotland) Bill which confer power to make subordinate legislation. It sets out: 

the persons upon whom, or the body upon which, power to make subordinate 
legislation is conferred and the form in which the power is to be exercised; 

why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision; 

the Parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject, if any. 

4. Further information about the Bill’s provisions are offered in the Explanatory Notes 
and Financial Memorandum published separately as SP Bill 50–EN, and in the Policy 
Memorandum published separately as SP Bill 50–PM. 

Background

5. The Bill implements the 2003 Partnership Agreement commitment to legislate on 
personal bankruptcy and diligence to modernise the law to provide a better balance between 
supporting business risk and protecting the rights of creditors, and in doing so will support 
the commitment to promote an entrepreneurial culture and to recognise the need to support 
risk-taking as a means of growing the economy. 

6. The Bill implements the Scottish Law Commission’s Report on Registration of Rights 
in Security by Companies (Scot Law Com No 197) published in September 2004, so far as 
devolved.

Outline and scope of the Bill

7. The Bill reforms the laws of bankruptcy, floating charges and diligence. The proposed 
reforms will deliver: 

better informed choices for debtors and creditors; 
modernisation of outdated procedures; 
removal of barriers to business; and 
the right balance between conflicting interests. 
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8. The Bill makes textual amendments to other legislation, including in particular the: 

Bankruptcy (Scotland) Act 1985 (“the 1985 Act”); and 
Debtors (Scotland) Act 1987 (“the 1987 Act”).

In some cases the Bill introduces powers to make subordinate legislation into other 
legislation.

9. The Bill comprises 16 Parts and six schedules: 

Bankruptcy (Part 1) 

 This Part provides for the reform of sequestration, and enables the reform of protected 
 trust deeds.  The main changes are: 

o one year discharge from sequestration;
o bankruptcy restriction orders and undertakings;
o income payment orders and agreements;
o moving creditor applications to the sheriff courts;
o moving debtor applications to the Accountant in Bankruptcy;
o introducing the trustee in sequestration; and
o increasing debtor protections. 

Floating charges (Part 2) 

This Part provides for reform of the floating charge, a moveable security over the 
 whole undertaking of a company.  In particular, it provides for a new Register of 
 Floating Charges.

Enforcement (Part 3)   

 This Part provides for: 

o a new public body known as the Scottish Civil Enforcement Commission;
o a new combined enforcement and citation officer profession to be known as  

messengers of court; and
o training, appointment and oversight of messengers of court

Land attachment and residual attachment (Part 4)  

This Part is in 3 Chapters, and those Chapters provide for: 

o abolition of the old diligence of adjudication for debt; 
o creation of a new diligence over land and buildings to be known as land 

attachment and sale; and 
o creation of a new diligence over other property not liable to other diligences, 

and not exempt from diligence, to be known as residual attachment. 
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Inhibition (Part 5)   

 This Part provides for reform of the existing diligence in execution of inhibition, 
 which is a bar on a debtor from disposing of any land and buildings. The main 
 changes are: 

o abolition of letters of inhibition; 
o giving the sheriff court power to grant warrant for inhibition; and 
o reform and clarification of old common law and statutory rules. 

Diligence on the dependence (Part 6)

 This Part provides for reform of the three existing diligences on the dependence 
 (admiralty arrestment on the dependence, arrestment on the dependence, and 
 inhibition on the dependence), which can be used in unfinished court actions to secure 
 any payment that may be found due.  The main changes are: 

o new tests for grant and recall of diligence on the dependence; 
o powers to restrict the property attached or affected; and 
o changes to rules on expenses and ascription of payments. 

Interim attachment (Part 7)

 This Part provides for a new diligence on the dependence to be known as interim 
 attachment, enabling creditors to get a security for payment over corporeal movable 
 goods held by the debtor. 

Attachment of money (Part 8)

 This Part provides for a new diligence in execution to be known as money attachment, 
 enabling creditors to attach and realise money (including cheques etc.) held by the 
 debtor.  

Diligence against earnings (Part 9)

 This Part provides for reform of the existing diligence in execution of diligence 
 against earnings under the 1987 Act.  The main changes are: 

o equalising payments under earnings arrestments and continuous maintenance 
arrestment where neither can be paid in full; and 

o providing for the parties affected by the diligence to exchange information 
about progress and changes of circumstances. 

Arrestment in execution and action of furthcoming (Part 10)

 This Part provides for reform of the existing diligence of arrestment in execution and 
 action of furthcoming.  The main changes are: 

o disclosure of sums or property arrested; 
o automatic release of sums arrested in bank accounts; and 
o a protected minimum balance to help vulnerable debtors. 
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Maills and duties, sequestration for rent and landlord’s hypothec (Part 11)

 This Part provides for abolition of the old diligences in execution of maills and duties 
 and the sequestration for rent, and consequential reform of the security over moveable 
 goods in rented property known as the landlord’s hypothec.  The main changes to the 
 hypothec are: 

o it applies primarily to commercial leases; 
o it does not cover third party property; and 
o third party protections are introduced. 

Summary warrants, time to pay and charges to pay (Part 12)

This Part provides for reform of enforcement after a summary warrant is granted to a
 public creditor such as a local authority.  The main changes are: 

o a charge to pay is required; and 
o time to pay orders are available in some cases; and 
o changes to rules on expenses and ascription of payments. 

Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002 (Part
13)

 This Part provides for reform of the existing diligence in execution of attachment, and 
 of  the Debt Arrangement Scheme.  The main changes are: 

o facilitating electronic administration of the Debt Arrangement Scheme; and 
o clarifying that a different court officer can act during the stages of an 

attachment.

Admiralty actions and arrestment of ships (Part 14)

 This Part provides for reform of the existing diligences in execution of admiralty (or 
 ship) arrestment, and of admiralty actions in the Scottish courts.  The main changes 
 are to: 

o arrestment of cargo; 
o arrestment of sister ships; and 
o arrestment of demise chartered ships. 

Disclosure of information (Part 15)

This Part provides for new scheme enabling creditors to ask the courts to require third 
parties to disclose information about debtors that may assist enforcement of debts by 
diligence.   

General and miscellaneous (Part 16)  

 This Part provides the usual general provisions and delegated powers that will enable
 commencement and implementation of the Bill. 
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Approach to use of delegated powers 

10. The Bill provides for three levels of Parliamentary supervision of subordinate 
legislation, which are in ascending order: 

no parliamentary procedure; 
negative resolution of the Parliament; and 
affirmative resolution of the Parliament. 

11. The Executive has had regard when deciding where and how provision should be set 
out in subordinate legislation rather than on the face of the Bill to:

the size of the Bill, and the extent to which limiting primary legislation to the core 
principles will assist public understanding of the provisions in the Bill;   
the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances;
the need to make proper use of valuable Parliamentary time; 
the need to ensure that other areas of regulation can be developed in a coherent and 
consistent way by other authorities, for example court rules; 
the likely frequency of amendment; 
the possible need to change provisions in a co-ordinated way, for example the 
threshold levels of debt for sequestration and land attachment; and 
the need to anticipate the unexpected, which might otherwise frustrate the purpose of 
the provision in primary legislation approved by the Parliament.  

12. Subordinate legislation deals with process as well as policy.  Where there are no 
policy issues involved then there is no need for Scottish Ministers to make the instrument, 
and no compelling need for Parliament to be able to annul or approve it.  The obvious 
example of ‘no parliamentary procedure’ being appropriate is court rules made by Act of 
Sederunt.

13. If subordinate legislation does implement Executive policy then some form of 
parliamentary procedure is appropriate.  For example, it is intended that Scottish Ministers 
will prescribe by regulations under negative resolution procedure the new forms needed for 
arrestment in execution.  Forms of that kind would normally be left to court rules, but in that 
case there is a policy issue and Parliament may wish to express a view on that.   

14. Where policy is involved then a balance must be struck between the quick but 
summary scrutiny of negative resolution procedure, and the longer but detailed scrutiny of 
negative resolution procedure.  In the Bill the balance is struck in the way that best reflects 
the view of the Executive on the importance of the matter delegated by Parliament.   

15. There is for example only rarely a need for Scottish Ministers to make court rules or 
court forms, awhere no policy issues are involved there  

16. Part 3 (Enforcement) of the Bill provides that the Scottish Civil Enforcement 
Commission will have powers to make rules and set out guidance, as considered in the Annex 
to this Memorandum.  Such rules and guidance will not be statutory instruments, and 
therefore not subordinate legislation subject to Parliamentary scrutiny.  In that respect the 
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Executive has had particular regard to the need for the Commission to be seen as a 
demonstrably independent regulatory body.   

17. The Bill contains a substantial number of delegated powers, of varying degrees of 
significance.  The Executive considers that is neither practicable nor desirable to produce 
draft subordinate legislation for the Parliament to consider, with one important exception.  
Section 18 of the Bill amends Schedule 5 to the 1985 Act to extend the enabling power that 
Scottish Ministers have to regulate the conditions under which the debtor is protected under a 
trust deed for creditors (a protected trust deed, or “PTD”). 

18. A PTD is a form of bankruptcy that offers significant advantages over sequestration 
for the debtor, and should (but does not) do the same for creditors.  The conditions under 
which a trust deed becomes a PTD will impact on many people with multiple debts. The 
conditions may impact on the business interests of insolvency practitioners specialising in 
that area of work also.  The Executive will therefore be consulting on the draft regulations 
that would be made using the extended powers enabled by section 18, and is working on a 
Regulatory Impact Assessment.  The draft regulations will be available to the Committee for 
comment.

Overview of delegated powers

19. In all cases the powers referred to for each section or schedule paragraph are 
exercisable by statutory instrument, and therefore subject to Parliamentary scrutiny. 

Part 1 – Bankruptcy 

Section 1 – Discharge of debtor

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament

Provision

20. Section 1(2) of the Bill amends section 54 of the 1985 Act, so that a debtor will be 
automatically discharged from sequestration after one year (or such other period as may be 
prescribed) instead of the current three years.  Section 1(5) of the Bill amends section 72 of 
the 1985 Act so that where Scottish Ministers do make regulations that prescribe a different 
discharge period then the regulations will be subject to affirmative resolution of the Scottish 
Parliament.   

Reason for taking power 

21. A debtor who is sequestrated is subject to significant oversight by the trustee for the 
creditors and by the courts.  They can be prosecuted in the criminal courts if they fail to co-
operate with the trustee or (say) use excessive credit.  These restrictions are necessary and 
proportionate, at least for a reasonable period.  What is reasonable at any particular time 
needs to be assessed against how long: 

trustees need to investigate and gather in the debtor’s property; and 
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blanket restrictions need to apply to all debtors in order to prevent the public from 
regarding sequestration too lightly. 

22. The Executive considers that it is reasonable under current circumstances to make the 
discharge period one year.  However, circumstances may change.  It may become the case 
that (say) business improvements mean that a typical estate can be disposed of in much less 
than a year, or that (say) regulatory change in other areas has the effect that a minimum of 15 
months is needed.  It may be judged in future that the number of bankruptcy restrictions 
under section 56A of the 1985 Act (introduced by section 2 of the Bill) is such that the 
general discharge period should be raised from one year. 

23.  The Executive considers that by taking a power to prescribe the minimum discharge 
period it can respond flexibly to changing circumstances.  The circumstances in which people 
go bankrupt, and how and when they can re-start, are of some importance to the general 
economy.  It is therefore strongly preferable that where change is needed it can be introduced 
quickly using subordinate legislation. 

Choice of procedure 

24.  The length of the automatic discharge period is a key element of the law of 
sequestration. The Executive considers therefore that the Parliament should have a high 
degree of scrutiny over any instrument that changes the period.   It is therefore appropriate for 
such regulations to be subject to affirmative procedure. 

25. Section 5 of the Bill inserts a new section 71B into the 1985 Act.  

Section 71B of the 1985 Act – Disqualification provisions: power to make orders

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision

26. Section 71B of the 1985 Act provides that Scottish Ministers may make an order 
under section 71B(1) in relation to any disqualification provision as defined in section 71B(2) 
and applying to a relevant debtor as defined in section 71B(8). 

Reason for taking power 

27. One of the main effects of using debt relief is that the debtor may become subject to 
some legal or contractual restriction or penalty.  A sequestrated debtor may not for example 
take credit above the authorised limit without disclosing the bankruptcy, and may not hold 
office as a company director.  Other restrictions on holding office or belonging to a particular 
group apply, often in other legislation.  Sections 3 and 4 of the Bill, for example, add 
bankruptcy restrictions orders to the lists of disqualifications from holding office as a receiver 
under a floating charge or as member of a local authority. 

28.  These disqualifications have grown up piecemeal over the years, although all share 
the common theme of being intended to protect the public from risk of harmful behaviour by 
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debtors.  The approach to date has been that where a restriction is thought necessary it will 
apply uniformly to all debtors.  The Executive no longer considers that this is necessary, and 
indeed that the ‘uniform’ approach is a potential barrier to personal and business re-start.  
This is one of the reasons why the one year discharge has been balanced by the introduction 
of a flexible bankruptcy restrictions regime.   

29. The Executive considers that it should be possible for Scottish Ministers to manage 
the ‘disqualification’ effect in a coherent and consistent way, so that restrictions apply only so 
far and for as long as they are needed to protect the public.  In every other respect there 
should be a presumption that it is in the interests of the debtor and of the public that civic life 
is re-started at an early opportunity.  As with the period before automatic discharge under 
section 54 of the 1985 Act as amended by section 1 of the Bill circumstances will change, and 
the range of disqualifications should be able to change to reflect circumstances.  It is for that 
reason that the Executive considers that it is appropriate to take the power in new section 
71B.

Choice of procedure 

30. The nature and length of (say) a disqualification from being a local government
councillor is a matter of some importance.  The Executive considers therefore that the 
Parliament should have a high degree of scrutiny over any instrument that makes or varies a 
disqualification provision.   It is therefore appropriate for such regulations to be subject to 
affirmative procedure.  

31. Section 12 of the Bill inserts a new section 28A into the 1985 Act.   

Section 28A of the 1985 Act – Replacement of trustee acting in more than one 
sequestration

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

32. Section 28A of the 1985 Act removes any need for the Accountant in Bankruptcy to 
make multiple applications to the sheriff courts where a trustee in sequestration is unable to 
carry on acting, and substitutes a single application by petition to the Court of Session.   

33. Section 28A(3) of the 1985 Act provides a power for the Court of Session to prescribe 
by Act of Sederunt the procedure in such a petition, and section 28A(4) provides that the 
procedure may include provision for intimation to sheriffs who have dealt with any 
sequestration handled by the trustee in question.

Reason for taking power 

34. Section 28A(3) of the 1985 Act enables a petition to the Court of Session, but does 
not deal with all of the information that the Court may need to deal with the application.  It 
may be sensible to require that certain facts are to be set out in the statement of claim given to 
the Court.  It may be sensible to provide that a copy of the petition is given to certain people 
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at the same time that it is sent to the Court.  Creditors, for example, may wish to make 
representations to the Court about the person proposed as replacement trustee.  

35. Section 28A(3) of the 1985 Act does not deal with how the new petition will fit into 
all the other types of application made to the Court.  It may be sensible to provide that 
existing sets of courts rules, say those covering applications by public officials, apply wholly 
or partly to the new petition. 

36. The Executive considers that these are not matters which need to be dealt with by 
primary legislation in these circumstances, and indeed not matters that Scottish Ministers 
need to deal with at all.  The power to prescribe procedure should therefore be delegated to 
the Court of Session, which is currently responsible for all court rules.  The Court is best 
placed to develop and amend procedural rules as necessary. 

Choice of procedure 

37. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and are not subject to any Parliamentary procedure. 

Section 14 – Debtor applications

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

38. Section 14 of the Bill enables debtor applications for sequestration to the Accountant 
in Bankruptcy, in contrast to petitions to the sheriff courts as at present.  It makes provision 
dealing with the procedure in such applications. 

39. Section 14(3)(b) of the Bill amends section 5 of the 1985 Act by inserting new section 
5(4B) and (4C), which provide that a debtor application shall be in such form as may be 
prescribed by regulations, and that Scottish Ministers may by regulations make provision on: 

procedure in debtor applications; 
the form of documents; and  
fees and charges. 

40. Section 14(6) of the Bill inserts a new section 8A into the 1985 Act, and new section 
8A(2) provides that a debtor application in relation to the estate of a limited partnership may 
be made within such time limit as may be prescribed by regulations.  

Reason for taking power 

41. Debtor applications will be administrative, and therefore not covered by any of the 
court rules that prescribe procedure, forms and costs when debtors petition the sheriff courts 
for sequestration.  The Executive considers that it is necessary for regulations to make the 
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corresponding provision for the intended administrative applications given the importance of 
the subject matter.  It is expected that the procedures will be broadly similar, but the 
opportunity will be taken to develop plain English forms that will help guide debtors through 
the application process.  It is expected that the charge for a debtor application will be broadly 
the same as the court fee for lodging a sequestration petition, currently £63.

Choice of procedure 

42. Court rules dealing with debtor petitions are not subject to any parliamentary
procedure, and the Executive considered applying this principle to the administrative 
regulations that will in effect replace court rules for debtor applications to the Accountant in 
Bankruptcy.  It has all the same decided that it is right for Parliament to have a higher degree 
of scrutiny given the different circumstances in which court rules are made, and that 
regulations should therefore be subject to a negative Parliamentary procedure. 

43. Section 17 of the Bill inserts new section 39A into the 85 Act. 

Section 39A of the 1985 Act – Debtor’s home ceasing to form part of sequestrated estate

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

44. At sequestration all land and buildings of the debtor vest in the trustee in 
sequestration, and that includes any family home.  Section 39A(2) of the 1985 Act provides 
that the debtor’s home shall re-vest in the debtor. 

45. Section 39A(3) provides that the debtor’s home shall not re-vest where the trustee has 
taken steps to preserve or realise the value of the home for the benefit of the creditors.  
Subsections (3)(a) to (f) lists the steps that will prevent re-vesting, and section 39A(4) 
provides that Scottish Ministers may by regulations vary, add to, or remove any matter 
referred to in those subsections. 

46. Section 39A(7) provides that in circumstances prescribed by regulations the sheriff 
may on the application of the trustee in sequestration extend the three year period, which 
would have the effect that a debtor’s home could not re-vest until the end of the extended 
period.

47.  Section 39A(8) provides that Scottish Ministers may by regulations make any 
provision they consider necessary or expedient to alter or extend the effect of this section, 
including in particular: 

reducing the three year period; 
disapplying the re-vesting provisions, either directly or by giving new powers to the 
sheriff; and 
providing for payment of compensation. 
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Reason for taking powers 

48. The debtor’s home is often the most valuable asset in a bankrupt estate, and therefore 
the most likely source of funds to pay a dividend to the creditors.  The debtor’s home is of 
course an asset of some significance compared to (say) an insurance policy.  It may be a 
home for the debtor’s partner and children, and the forced sale of the home may cause 
distress.

49.  It follows that the law must strike the right balance between the legitimate interest of 
the creditors in payment, and the effect of a forced sale or disposal on the debtor and (more 
important) by any dependents.  The Executive considers that the balance is struck by 
providing that the trustee in sequestration will have a reasonable opportunity to deal with the 
debtor’s home, and if that opportunity is not used then in the interests of certainty and 
fairness the home should revert to the debtor. 

50. The Executive considers that 3 years is, in most circumstances, a reasonable period in 
which to expect the trustee in sequestration to take action.  The Executive also considers that 
this is a matter which should be subject to continuing review and amendment, as change may 
be needed to ensure that the balance remains the right one in an environment where law and 
practice is subject to regular change.  The enabling powers sought will enable Scottish 
Ministers to manage this area of policy, subject to the scrutiny of the Scottish Parliament.   

Choice of level of scrutiny 

51. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Section 18 – Modification of provisions relating to protected trust deeds

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

52. Section 18(1) of the Bill amends Schedule 5 to the 1985 Act so that Scottish Ministers 
may by regulations make provision as to the conditions which require to be fulfilled in order 
for a trust deed to be granted the status of a protected trust deed, and related matters.  
Paragraph 5(2)(b) of Schedule 5 provides that such regulations may make such amendments 
to the 1985 Act as appear necessary in consequence of the regulations. 

Reason for taking power 

53. The Executive considers that reform of protected trust deeds is best taken forward by 
subordinate legislation made under the 1985 Act, as that will provide the flexibility to 
continue monitoring and improving the threshold for and administration of that form of 
bankruptcy. 
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54. The Executive is in the process of consulting on the draft regulations which it 
proposes to make using the new powers introduced by section 18 of the Bill.  The regulations 
are intended to address two main concerns, namely that: 

existing trusts offer a poor return for the creditors: and  
trusts are infrequently audited, leading to doubts that cases are being properly 
managed in the interests of creditors.

The arguments in favour of reform are explored in more length in the consultation paper 
published with the draft regulations. 

55. The 1985 Act is a technical measure setting out often detailed procedures for dealing 
with insolvent debtors.  The Executive therefore considers it necessary to extend this enabling 
power to include making such amendments to the 1985 Act as appear necessary to Scottish 
Ministers.  For example, paragraph 2 of Schedule 5 to the 1985 Act provides that the Court of 
Session may be Act of Sederunt prescribe the form of notice in the Register of Inhibitions.  If 
Scottish Ministers decide that it is necessary to provide a new form then the regulations could 
do so. 

Choice of level of scrutiny 

56. Regulations made under Schedule 5 to the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 

Section 19 – Modification of composition procedure 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

57. Section 19 of the Bill amends composition procedure, which is a method by which a 
debtor can be discharged from sequestration by agreeing (composing) on payment of a 
dividend of at least 25 pence in the pound to the creditors.  The existing rules on composition 
are set out in Schedule 4 to the 1985 Act. 

58. Section 19(3) provides in a new paragraph 4 of Schedule 4 to the 1985 Act that the 
debtor when offering to compose shall send to each creditor such information as may be 
prescribed by Scottish Ministers by regulations.   

59. Section 19(4) provides for new paragraphs 5 to 8B of Schedule 4 to the 1985 Act. 
Paragraph 5 provides that the offer of composition shall be in the form and include such 
information as Scottish Ministers may by regulations prescribe.  Paragraph 8A(1) provides 
that Scottish Ministers may by regulations vary, add to or delete any of the requirements 
mentioned in paragraphs 4 to 8 of schedule 4.  Paragraph 8A(2) provides that such 
regulations may make such amendments to the 1985 Act as appear necessary in consequence 
of the regulations. 
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60.  Section 19(7) provides for a new paragraph 11 of Schedule 4 to the 1985 Act.  
Paragraph 11(3) provides that a certificate of discharge granted to the debtor by the 
Accountant in Bankruptcy shall be in the form prescribed by Scottish Ministers by 
regulations.

Reason for taking powers 

61. It is intended that offers of composition will now be approved by the Accountant in 
Bankruptcy rather than by the court, before being sent to the creditors who may accept or 
reject the offer.   If the offer is accepted under the new approval arrangements introduced by 
the Bill then the Accountant in Bankruptcy will discharge the debtor from the sequestration. 

62.   The Executive considers that composition procedure is best taken forward by 
subordinate legislation made under the 1985 Act, as that will provide the flexibility to make 
and adjust forms, and to monitor, and as needed, improve the composition process. Scottish 
Ministers should therefore have the necessary powers to provide for the procedures to be 
followed by the debtor, the trustee in sequestration and the Accountant in Bankruptcy. 

63. As discussed for section 18 above, the 1985 Act is a technical measure setting out 
often detailed procedures for dealing with insolvent debtors.  Schedule 4 to the 1985 Act in 
particular contains detailed procedural rules, unusually so for primary legislation.  The 
Executive therefore considers it necessary to extend this enabling power to include making 
such amendments to the 1985 Act as appear necessary to Scottish Ministers.  For example, 
paragraph 4 of Schedule 4 to the 1985 Act provides that a notice that an offer of composition 
has been recommended shall be published in the Edinburgh Gazette. If Scottish Ministers 
decide that some other from of publication is necessary then the regulations made under 
Schedule 4 could provide for that. 

Choice of level of scrutiny 

64. Regulations made under Schedule 4 to the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 

Section 22 – Modification of offences under section 67 of the 1985 Act

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

65. Section 22 of the Bill amends section 67 of the 1985 Act.  Section 22(4) provides a 
new:

section 67(9)(a) of the 1985 Act, to the effect that a debtor is guilty of an offence who 
without disclosing the bankruptcy takes credit in excess of £500, or such other amount 
as may be prescribed by regulations made by Scottish Ministers: 
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section 67(9)(b) of the 1985 Act, to the effect that a debtor is guilty of an offence who 
without disclosing the bankruptcy takes credit of any amount when the total credit 
taken is then already £1000 or more, or such other amount as may be prescribed by 
regulations made by Scottish Ministers. 

Reason for taking power 

66. The Bill is an opportunity to change the level of approved credit, and is indeed the 
first revision to that threshold since the Bankruptcy (Scotland) Act 1993 amended section 67 
of the 1985 Act.  The 1985 Act currently includes power to amend the threshold by 
regulations.  The Executive considers it appropriate to retain that power for the single credit 
threshold, and to take a similar power for the new global credit threshold.  The Executive 
intends that Scottish Ministers will consider the threshold in the light of prevailing economic 
circumstances, and make such changes as are thought necessary. 

Choice of level of scrutiny 

67. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 

Section 23 – Creditor to provide debt advice and information package

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

68. Section 23 of the Bill amends section 5 of the 1985 Act by providing that a creditor 
may not petition for sequestration unless that creditor has provided the debtor, by such time 
prior to the presentation of the petition as Scottish Ministers may by regulations prescribe, 
with a copy of the debt advice and information package referred to in section 10(5) of the 
2002 Act. 

Reason for taking power 

69. The Executive considers that the time prior to presentation of a petition by which a 
copy of the DAIP must be provided is a procedural matter, best dealt with in subordinate 
legislation rather than the Bill.   

70. Taking enabling powers will enable Scottish Ministers to review and adjust as needed 
the time period in question, so that the law will provide the right balance between a quick 
remedy for creditors (reducing the scope for avoidance) and a fair opportunity for debtors to 
put in place one of the alternatives to sequestration such as the Debt Arrangement Scheme.  
The Executive is considering where the right balance lies at present, and how best to align 
this limit with other procedural rules, but is minded subject to views from interested parties to 
fix the period at 14 days. 
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Choice of level of scrutiny 

71. Regulations made under section 5 of the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 

72. Section 26 of the Bill inserts new section 43A into the 1985 Act.  

Section 43A of the 1985 Act – Debtor’s requirement to give account of state of affairs

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

73. Section 43A of the 1985 Act requires the trustee in sequestration to require from the 
debtor a written statement of affairs in certain circumstances.  Section 43A(2) provides that 
an account of the current state of affairs when given shall be in such form as Scottish 
Ministers may by regulations prescribe. 

Reason for taking power 

74. The Executive considers that the form of the statement of affairs is a procedural 
matter, best dealt with in subordinate legislation rather than the Bill.  The form should 
therefore be prescribed by Scottish Ministers, and reviewed and amended as needed from 
time to time in the future. 

Choice of level of scrutiny 

75. Regulations made under section 43A of the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 

Part 2 – Floating charges 

Section 31 – Register of Floating Charges

Powers conferred on:  Scottish Ministers 
Powers exercisable by:  Regulations 
Parliamentary procedures:  Negative resolution of the Scottish Parliament 

Provision

76. Section 31 of the Bill provides for the setting up of the new Register of Floating 
Charges under the management of the Keeper of the Registers of Scotland.  The Keeper may 
under section 31(7) charge such fees for registration, inspection, or extraction of entries in the 
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Register as Scottish Ministers may be regulations prescribe.  Section 31(8) provides that 
Scottish Ministers may by regulations make provision as to the form and manner in which the 
Register is to be maintained.  

Reason for taking power

77. Registers of Scotland maintain their public registers on a self-financing basis under 
section 9 of the Public Finance and Accountability (Scotland) Act 2000.  Fees for registration 
and information provision fees in the current registers are set by statutory instrument, and this 
approach is therefore proposed for the new Register.  Subject to the direction of Scottish 
Ministers, the development and maintenance costs of the proposed Register of Floating 
Charges should be met from fee income generated by the new register.  

78. Registers of Scotland will require to develop the proposed Register of Floating 
Charges.  The Scottish Executive considers that detailed questions to do with the form of the 
Register and manner in which it is to be kept are best left to subordinate legislation, as they 
will require adjustment from time to time.   

Choice of level of scrutiny

79. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

Section 33 – Advance notice of floating charges

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

80. Section 33 of the Bill makes provision for the registering of an advance notice of a 
floating charge.  Section 33(2) provides that any such notice will contain such particulars and 
be given in such form as Scottish Ministers may by regulations prescribe.   

Reason for taking power 

81. At present charges are ranked according to the date on which they are created.  This 
section allows an advance notice of a charge to be registered, and the effect of such a notice is 
that if the charge itself is registered within 21 days then it will rank from the date of the 
notice rather than the date of registration.  The Scottish Executive considers that taking the 
power will enable it to respond flexibly to changing circumstances and the form, particulars 
and manner of the advance notice can be adjusted if required. 

Choice of level of scrutiny

82. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
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offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

Part 3 – Enforcement 

Section 43 – Scottish Civil Enforcement Commission

Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

83. Section 43(4) of the Bill provides that Scottish Ministers may by regulations confer, 
remove or modify functions of the Scottish Civil Enforcement Commission.  Such 
regulations may under section 43(5) transfer functions conferred on another person under 
another enactment, and make such modifications to the Bill or any other enactment which 
Scottish Ministers consider necessary or expedient in consequence of that transfer. 

Reason for taking power 

84. The Executive considers that a new public body should only be created where there is 
a clear need for the body, and no other suitable body is in place.  Those criteria are met for 
the Commission, but by the same token the Executive considers that the new body being 
created should be capable of taking on new functions.  This represents an efficient and 
effective use of public resources. 

85. No definite future functions have been identified, but the Executive is actively 
considering how best to provide for the care of crew stranded without support in an arrested 
ship.  The Commission could be given the function of providing for the crew, and recovering 
the costs. 

86.  In any event the Executive considers that this power will enable an extension in 
functions without the need to use scarce primary legislation.  For example, the Commission is 
expected to undertake a review of informal debt collection in Scotland.  It is possible that 
such a review may result in a recommendation that the Commission take a more direct role in 
regulating this area in some way.  Scottish Ministers would be able to use this power to give 
effect to such a recommendation. 

87. The power will enable transfer of existing or future functions of other persons, as well 
as adding entirely new functions.  In that event the power will enable amendment of any 
enactment.  No definite future transfer of functions has been identified, but this extension to 
the regulation making power would (for example) enable the name of the Commission and 
the transferee body to be changed in order to better reflect the new arrangements.  A change 
of name will often facilitate public understanding of a body’s role, which is of particular 
value in this complex and technical area. 
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88. The power to remove functions could be used to transfer a function in the Bill to some 
other more suitable person.  For example, the review of informal debt collection may 
conclude that this is a matter that should be dealt with elsewhere. 

Choice of level of scrutiny

89. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature.  The power does extend to 
amending other legislation but given the narrow scope of that extension the Executive still 
considers that negative resolution procedure strikes the right balance. 

Section 55 – Regulation of messengers of court

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

90. Section 55(1) of the Bill provides that Scottish Ministers may by regulations add, 
remove or modify the functions of messengers of court. 

91.  Section 55(2) of the Bill provides that Scottish Ministers may by regulations: 

prescribe the types of business associations which messengers of courts may form in 
order to carry out their functions; 
provide for ownership, membership, management or control of those business 
associations; 
prescribe conditions that must be satisfied by those business associations; and 
provide for fees and charges of messengers of court. 

Reason for taking powers 

92. What is, or is not, a function of a messenger of court is important because this part of 
the Bill regulates official functions.  Other areas of lawful business activity are not official 
functions and are not regulated by the Bill, except to the extent that (say) something done 
elsewhere affects the suitability of a person to be or remain a court messenger.   

93. The Executive considers it appropriate therefore that the extent of official functions 
should be kept under review, and modifications made as needed from time to time.  It further 
considers that a process of review and continuous improvement is best dealt with in 
subordinate legislation. No definite future functions have been identified, but this power 
might be used (for example) to confer function relating to enforcement of criminal fines. 

94.  Messengers of court will be responsible for important public functions, and it is 
essential that they are in all respects properly organised and managed when carrying out those 
functions.  Indeed, the business activities of sheriff officers and messengers-at-arms are 
already partially regulated under the 1987 Act.  Section 75(1) of the 1987 Act provides that 
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the Court of Session may by Act of Sederunt regulate their “organisation”.  That power has 
been used to prohibit them from forming limited companies to carry out official functions, 
due to concerns about a potential conflict of interest between court officers and 
shareholders/directors. 

95.  The Executive considers that similar rules are needed for messengers of court, and 
that following the model of the 1987 Act those rules should be made in subordinate 
legislation.  It is anticipated for example that regulations made under this power will require 
that messengers of court may only form partnerships with other officers where the business is 
carrying out functions under the Bill.  Again, this will remove the potential conflict between 
court officers and other owners of the business.  It is anticipated that this rule will extend to 
limited liability partnerships, which will however be a permitted form of business 
organisation. 

96. It is anticipated that rules made under the powers in this section will deal with many 
other issues where present regulation is inadequate, or incomplete.  That will include, for 
example, provision dealing with record keeping, client accounts, and audits.  The intended 
regulations will therefore lead to improved security for client monies held by court messenger 
businesses.

97. It is expected that regulations made under the powers in this section will be extensive.  
A draft has not been prepared as the Executive intends to work in partnership with key 
stakeholders in the existing professions.  A seminar was held in Dunblane in June 2005, and 
working groups will carry on the necessary ground work on an ad hoc basis.  The Executive 
expects that the regulations will impact on existing business organisations, as (for example) 
existing court officer partnerships have non-officer members.  The Executive intends 
therefore to prepare a regulatory impact assessment to support the regulations when they are 
made and subject to scrutiny.  

98. Regulations made under this section will not impact directly on the way messengers 
of court carry out ‘unofficial’ business.  They would for example be able to form limited 
companies for other types of business. 

Choice of level of scrutiny

99. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 56 – Messengers of court’s professional association

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

100. Section 56 of the Bill provides that Scottish Ministers by regulations must designate a 
professional association for messengers of court, and may make provision in relation the 
functions, constitution and procedures of that association.  

Reason for taking power 

101. There has recently been a lack of unity amongst sheriff officers and messenger-at-
arms despite being closely allied professions typically practising in the same businesses. The 
Executive therefore considers that messengers of court should  belong to a single professional 
association.  The new body will be able to speak with one voice on professional issues, and 
engage fully with the Commission as the new regulatory body. 

102. There must be a professional association in order for court messengers to be 
represented on the Commission as required by Schedule 2 to the Bill. Regulations may then 
deal with the functions, constitution or procedures of the association.  The Executive intends 
to work in partnership with the sector to develop appropriate arrangements as discussed 
below. 

103. The intention is that, as with all matters relating to reform of the enforcement 
professions, the Executive will consult and engage with the existing professions (or the new 
profession) and all other parties with an interest including above all the Commission.  The 
Executive considers that this principle is so important in these circumstances that a 
requirement to consult should be stated on the face of the Bill. 

104. The emphasis on consultation and engagement has the effect that commencement of 
these provisions will raise tricky issues of timing.  Scottish Ministers must consult with the 
Commission before making regulations designating a professional association, but the 
Commission must include a member nominated by that professional association.  The 
Executive expects to resolve that paradox by using the ancillary powers in sections 201 and 
202 of the Bill as needed. 

Choice of level of scrutiny

105. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 62 – Disciplinary committee’s powers

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

106. Section 62 of the Bill sets out the powers of the Commission to deal with misconduct 
or criminal behaviour by a messenger of court.  Section 62(4)(c) provides that one such 
power is to make an order imposing a fine not exceeding level 4 on the standard scale, or any 
other sum prescribed by Scottish Ministers in regulations. 

Reason for taking power 

107. The Executive considers that it is appropriate to keep the level of fine under review, 
and to give Scottish Ministers a power to change that level if needed in order for the 
Commission to be able to properly regulate the conduct of messengers of court. 

Choice of level of scrutiny

108. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

Section 64 – Appeals from decision under sections 52, 59 and 62

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

109. Section 64 of the Bill gives a right of appeal to the Court of Session to any person 
affected by a decision of the Commission to appoint a court messenger, or a decision of the 
disciplinary committee to suspend or discipline a court messenger.  Section 64(3) provides 
that the Court of Session may by Act of Sederunt prescribe the procedure in such an appeal. 

Reason for taking power 

110. The Court of Session may by Act of Sederunt regulate its own procedure.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe 
procedure in an appeal under section 64 of the Bill.

Choice of level of scrutiny

111. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
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approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 65 – Messenger of court’s actions void where messenger has interest

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

112. Section 65 of the Bill provides that anything done by messenger of court in exercise 
of a prescribed function in relation to a matter in which the messenger has an interest is void.  
Section 65(6) defines “prescribed function” as meaning functions in the Bill, or functions in 
any other enactment which Scottish Ministers may by regulations specify for the purposes of 
this section. 

Reason for taking power 

113. Many enactments provide for sheriff officers and messengers of court to perform 
enforcement or citation functions, and indeed section 52(3) of the Bill provides that any 
function of such officers under a rule of law existing at commencement of that provision will 
transfer to messengers of court.  Those functions are intended to be “prescribed functions” for 
the purposes of this section. 

114. Other enactments will in due course confer enforcement or citation functions on 
messengers of court, and may indeed confer other functions.  The Executive considers that a 
view must be taken in relation to each such function as to whether there is a conflict of 
interest that must be covered by section 65 of the Bill.  If so, Scottish Ministers should be 
able to prescribe that function under this power. 

Choice of level of scrutiny

115. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

116. Section 43(7) of the Bill introduces schedule 2 to the Bill, which makes further 
provision on the Commission. 
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Schedule 2, paragraph 20 – The Scottish Civil Enforcement Commission

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

117. Paragraph 20 of schedule 2 to the Bill provides that Scottish Ministers may by 
regulations make such further provision about the structure and procedures of the 
Commission as they consider appropriate. 

Reason for taking power 

118. The Executive considers that both the Commission and Scottish Ministers should be 
able to review structures and procedures, and make any further provision as may be needed to 
enable the Commission to perform its functions in an effective manner.  It may, for example, 
be thought appropriate to specify the purpose and structure of other committees of the 
Commission in a similar way as is done by the Bill for the disciplinary committee.  The 
Executive considers that procedural matters of this kind should be dealt with by subordinate 
legislation.

Choice of level of scrutiny

119. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

Part 4 Chapter 2 - Attachment of land 

Section 70 – Land attachment

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

120. Section 70 of the Bill creates the diligence known as land attachment.  Under section 
70(4) a land attachment has effect on the 28th day after registration of a notice in the property 
registers.  During that 28 day period it has effect as if it were an inhibition restricted to the 
land specified in land attachment  

121. Section 70(7) provides that Scottish Ministers may by regulations substitute another 
period for the 28 day period, and may in consequence of such a substitution make such 
amendment of enactments (including the Bill) as they think fit. 
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Reason for taking power 

122. The new diligence of land attachment will affect conveyancing and security law and 
practice.  If a land attachment had immediate effect it would become harder for people to buy 
and sell land and buildings in confidence.  In particular, a land attachment could be created in 
the ‘blind’ period in a conveyance between the dates of the interim report in the property 
registers search and the final report showing the buyer’s new title deed. 

123. A lot happens in that blind period: any loan is released by a secured lender, the price 
is paid to the seller, the buyer gets the conveyance, tax (stamp duty) is paid on the new title 
deed, and the title and security deeds are recorded or registered in the appropriate property 
register.   The buyer and lender need to be sure that nothing happens to the seller’s title 
between the dates the price is paid and the new deeds are safely registered.

124. In practice this blind period is covered by a letter of obligation by the selling solicitor, 
who gives a personal guarantee that the final report in the property search will be clear.  The 
guarantee is subject to a condition that the seller will record their new title deed in the 
appropriate property register within a reasonable time.  What is reasonable varies according 
to circumstances.  At present it is taking longer than has been usual to get a conveyance 
stamped, and solicitors consider a 28 day condition in a letter of obligation to be reasonable. 

125. If a land attachment were created without notice in the blind period that would be a 
problem both for the buyer, the buyer’s lender, and the selling solicitor.  There will be much 
less of a problem if the seller is only inhibited in the blind period.  The attaching creditor’s 
right will only come first over the other interests if there is no binding contract for the 
conveyance.  The Executive considers therefore that it is fair to impose a waiting period 
before the land attachment is created. 

126. The question then is how long that waiting period should be.  In this matter the 
Executive must balance the attaching creditor’s interest in a quick and effective remedy, with 
the public interest in a smooth running conveyancing process.  The Executive considers that 
the right waiting period is one no shorter than the one conveyancing practitioners consider 
necessary.  Scottish Ministers should have power to vary the 28 day period as they think fit in 
order to ensure that the balance struck here properly reflects both professional views and 
changes in applicable law and practice.

127. The Executive also considers that this issue engages a number of complex and 
technical areas of law, and that therefore any regulations made using this power should be 
able to amend either the Bill or any other enactment such as (say) the Land Registration 
(Scotland) Act 1979.  The Executive expects that the power would be used in this way to 
make any consequential changes to time limits in this and other legislation. 

Choice of level of scrutiny

128. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 72 – Notice of land attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

129. Section 72(1) of the Bill provides that the notice of land attachment to be registered in 
(or as nearly as may be in) the form prescribed by Act of Sederunt.  By virtue of subsection 
(5), the form of a certificate of service of such a notice may also be prescribed by Act of 
Sederunt.

Reason for taking power 

130. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe the form for a 
notice of land attachment and for a certificate of service of such a notice.  The Court will, for 
example, be able to use this power to ensure that the form reflects the different procedures in 
the Supreme Court and other courts as they develop and change over time. 

Choice of level of scrutiny

131. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 77– Acquisition of right to register notice of land attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

132. Section 77(2) of the Bill provides a mechanism whereby a person who acquires a right 
to complete a pending land attachment can give effect to that right by registering a notice to 
that effect in the appropriate property register and the register of inhibitions.  Section 77(3) 
provides that the notice must be in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.

Reason for taking power 

133. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe this form.  The 
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Court will, for example, be able to use this power to ensure that the form reflects the different 
procedures in the Supreme Court and other courts as they develop and change over time. 

Choice of level of scrutiny

134. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 79 – Effect of debtor’s death after land attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

135. Section 79 of the Bill provides that where a debtor dies after a land attachment has 
been created then the land attachment will continue to have effect.  Section 79(2) provides 
that the Court of Session may by Act of Sederunt provide for the operation of this Chapter of 
the Bill in such circumstances.  

Reason for taking power 

136. The creditor in a land attachment where the debtor has died will be able to complete 
the diligence.  This chapter provides for various notices to be served on the debtor but that 
will no longer be possible, and further provision is needed in order to prevent the creditor’s 
rights being frustrated.  The Executive considers that the Court of Session is best placed to 
review and regulate such procedural matters, particularly given the wide range of legal issues 
that arise on a death.  The Court could, for example, provide for service of notices on any 
executor or on next-of-kin. The Court will be able to use this power to ensure that 
enforcement of a land attachment after a debtor’s death reflects the different procedures in the 
Supreme Court and other courts as they develop and change over time.  

Choice of level of scrutiny

137. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Section 80 – Caveat by purchaser under missives

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

138. Section 80 of the Bill provides that a person, who has entered into a contract to 
purchase land or buildings from a debtor, may where ownership has not been transferred 
register a caveat in the appropriate property register so that they receive notice of a sale 
application.  Section 80(2) provides that the caveat shall be in (or as nearly as may be in) the 
form prescribed by Act of Sederunt. 

Reason for taking power 

139. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe this form. 

Choice of level of scrutiny

140. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 81– Application for warrant to sell attached land

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

141. Section 81 of the Bill provides the procedure by which a creditor may apply to the 
sheriff for a warrant for sale of attached land. 

142.  Section 81(1) provides that a creditor may apply for a warrant of sale of attached land 
where, amongst other factors, the debt secured by the attachment exceeds the “prescribed 
sum”.  Section 81(2) provides that the prescribed sum is £1500 or such other sum prescribed 
by Scottish Ministers by regulations.  

143. Section 81(4) sets out the categories of persons on whom an application for warrant 
must be intimated.  Section 81(4)(f) provides that the last such category is any other person 
belonging to a class of persons prescribed by Scottish Ministers by regulations. 
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Reason for taking powers 

144. Fixing a minimum level of debt for the purpose of an application for warrant of sale is 
an important debtor protection. Keeping that level under review is important if it is to stay as 
an effective protection, particularly where land attachment will be one of a number of tools 
available to creditors including sequestration.  The Executive considers therefore that Scottish 
Ministers should have power to vary the prescribed sum under this section.  It may, for 
example, be appropriate to increase the minimum level to reflect any change in the 
sequestration debt threshold. 

145. An application for a warrant for sale is a significant step, and various persons should 
be aware of it if only so that they can take any steps available to them to protect their 
interests.  This is a further matter that the Executive considers should be kept under review.  It 
may be, for example, that experience will show that it is appropriate to intimate the 
application to dependents of the debtor who are not then occupying an attached home.   

146. The question of who does, and does not, receive intimation is a procedural matter 
appropriately dealt with in subordinate legislation.  However, in this particular case it may be 
a matter strongly linked to substantive rights.  The Executive considers therefore that Scottish 
Ministers should have power to specify other classes of persons on whom intimation should 
be made. 

Choice of level of scrutiny

147. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

148. Section 81(3) provides that an application for warrant for sale shall be in (or as nearly 
as may be in) the form prescribed by Act of Sederunt.  Section 81(3)(c) sets out the 
documents that must accompany an application when it is sent to the sheriff, and section 
81(3)(c)(v) provides that those documents shall include any other document prescribed by 
Act of Sederunt.

Reason for taking power 

149. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of application for 
a warrant for sale, and if considers it appropriate to require that any other document that may 
assist the court shall accompany the application.  The Court will, for example, be able to use 
this power to ensure that the form reflects the different procedures in the sheriff courts as they 
develop and change over time 

28
.

551



Choice of level of scrutiny

150. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 86 – Full hearing on application for warrant of sale

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

151. Section 86 of the Bill provides for the full hearing on an application for a warrant for 
sale.  Section 86(5) provides that the sheriff must make an order refusing the application for 
warrant if satisfied that any ground set out in section 86(6) applies in that case.  Section 
86(6)(g) provides that the last such ground is that if the attached land or any part of it were 
sold the likely net proceeds would not exceed the sum mentioned section 86(7). 

152. Section 86(7) sets out how the minimum likely net proceeds threshold is to be 
calculated.  It is the aggregate of the expenses of attachment, and the lesser of: 

£500; and 
10% of the lesser of the original or current sum due under the charge for payment that 
came before the attachment (see section 70(6) of the Bill). 

Scottish Ministers may by regulations prescribe some other sum or percentage in substitution 
for the £500 or 10% figures set out in section 86(7). 

Reason for taking power 

153. Fixing a threshold for the minimum likely net proceeds to be realised from a 
requested sale of attached land is an important debtor protection. Keeping that level under 
review is therefore important if the intended protection is to remain effective over time.  The 
Executive considers therefore that Scottish Ministers should have power to vary the 
prescribed sum and prescribed percentage under this section. 

Choice of level of scrutiny

154. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 95 – Termination of debtor’s right to occupy land

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

155. Section 95 of the Bill provides that where the sheriff grants warrant for sale, the 
creditor may serve 7 days notice on the debtor or any other person entitled to occupy the land, 
terminating the right of the debtor (or other person) to occupy that land.  The creditor may 
then register a certificate of such service in the appropriate property register.  Section 95(2) 
and (4) provide that the notice and certificate shall be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt.   

Reason for taking power 

156. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the forms of notice 
(effectively notice to quit) and certificate of service.  The Court will, for example, be able to 
use this power to ensure that the form reflects the different procedures in the sheriff court as 
they develop and change over time. 

Choice of level of scrutiny

157. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 97 – Appointed person

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

158. Section 97 of the Bill provides for a suitable independent person, such as a solicitor or 
messenger of court, to be appointed to carry through the sale or realisation of attached land. 
Section 97(2) provides that the appointed person shall before acting lodge with the Court a 
bond of caution for such amount as may be prescribed by Act of Sederunt. 

Reason for taking power 

159. The appointed person will be responsible for money belonging to other persons, 
perhaps a great deal of money.  In such cases the law often requires the responsible person to 
provide security for the third parties against losses caused by misfortune or (in rare cases) 
dishonesty.  For example, an executor who asks the court for permission to deal with a dead 
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person’s estate (confirmation) must provide security for the claims of the beneficiaries against 
the estate.  This is done by lodging a bond of caution which is a guarantee of payment by a 
third party, usually given by an insurance company in exchange for a premium. 

160. The Executive considers that the appointed person should also need to give security 
by lodging a bond of caution with the court.  The amount of security that is needed will vary 
from case to case.  If it is too low then the persons with a claim to the sale price are put at 
unnecessary risk.  If it is too high then unnecessary additional costs will need to be paid by 
the debtor.  The Executive therefore considers that this is a matter which should be left to 
Court of Session to determine and thereafter keep under review, perhaps by providing a 
sliding scale based on the expected net free proceeds of the attached land.

Choice of level of scrutiny

161. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

162. Section 97(8) of the Bill provides that Scottish Ministers may by regulations confer 
on, remove from, or modify the functions of an appointed person.  

Reason for taking power 

163. The appointment of an independent person to carry through a sale or realisation is an 
important protection for a debtor faced with a compulsory sale of land.  It also offers some 
comfort to the creditor.  The appointed person has their first responsibility to the court rather 
than any of the creditors, the debtor or other interested person such as a secured lender. 

164. What is, or is not, a function of an independent person is important because it impacts 
on the rights of other persons.  Section 97 sets out the essential activities of the appointed 
person, but this is an area the Executive intends to keep under review.  It may be necessary or 
expedient to modify the functions of the appointed person, say by providing that the 
appointed person does not need to advertise the sale in all circumstances.  The Executive 
considers that Scottish Ministers should therefore have power to make needed changes by 
regulations under this section.

Choice of level of scrutiny

165. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 100 – Title of purchaser not to be affected by certain irregularities

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

166. Section 100 of the Bill provides that the title of a buyer in good faith of attached land 
will be good even where the attachment proves to be irregular or to have ceased to have 
effect, where the appointed person grants a certificate in (or as nearly as may be in) the form 
prescribed by Act of Sederunt that the attachment was regularly executed. 

Reason for taking power 

167. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form certifying that 
the land attachment was regularly executed.  The Court will, for example, be able to use this 
power to ensure that the form reflects the different procedures in the sheriff courts as they 
develop and change over time. 

Choice of level of scrutiny

168. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 102 – Report of sale

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

169. Section 102 of the Bill provides that where attached land is sold the appointed person 
must lodge a report of the sale with the court by 28 days after the price is paid.  Section 
102(2) provides that the report must be in (or as nearly as may be in) the form prescribed by 
Act of Sederunt. 

Reason for taking power 

170. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of the report of 
sale.  The Court will, for example, be able to use this power to ensure that the form reflects 
the different procedures in the sheriff court as they develop and change over time. 
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Choice of level of scrutiny

171. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 103 – Audit of report of sale

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

172. Section 103(1) provides for the Auditor of Court to audit the report of sale, and submit
a further report to the sheriff.  Section 103(4) provides that both the report of sale under 
section 102 of the Bill and the auditor’s report under this section must be retained by the 
sheriff clerk for such period as may be prescribed by Act of Sederunt. 

Reason for taking power 

173. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The period in which documents 
should be kept by the sheriff court is an administrative matter best determined as seems fit 
from time to time to the Court of Session.  The Executive therefore considers that it is 
appropriate to give the Court power to prescribe this period. 

Choice of level of scrutiny

174. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

175. Section 103(4) of the Bill provides that the report of sale and the audit report will be 
available for inspection by any interested person for such fee as may be prescribed by 
Scottish Ministers in an order under section 2 of the Court of Law Fees (Scotland) Act 1895 
(“the 1895 Act”).   

Reason for taking power 

176. The process of a land attachment is approved and supervised (through the appointed 
person) by the court.  It is therefore a matter of public record, and any member of the public 
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should be able to inspect official reports lodged with the sheriff.  It is usual to charge a 
modest inspection fee, and the Executive considers therefore that Scottish Ministers should 
be able to fix and review a fee for this right of inspection.  This should be done by extending 
the existing enabling power in section 2 of the 1895 Act.  

Choice of level of scrutiny

177. An order made under this section will, by virtue of section 2(4) of the 1895 Act, be a 
statutory instrument subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other hand, the need for 
scrutiny for provisions of this nature. 

Section 106 – Foreclosure

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

178. Section 106 of the Bill provides for the appointed person to be able to apply for 
foreclosure of attached property which has not sold, or has sold for an inadequate price. 

179. Section 106(2) provides that the application for a decree of foreclosure shall be in (or 
as nearly as may be in) the form prescribed by Act of Sederunt. 

180.  Section 106(7)(b) provides that where appropriate the appointed person may certify 
in (or as nearly as may be in) the form prescribed by Act of Sederunt that land has as required 
by the court been re-advertised at a reserve price but remains unsold. 

181.  Section 106(8)(a) provides that any decree of foreclosure shall be in (or as nearly as 
may be in) the form prescribed by Act of Sederunt.  

Reason for taking power 

182. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the forms of application, 
certificate and decree required under this section.

Choice of level of scrutiny

183. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Section 109 – Expenses of land attachment

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

184. Section 109 of the Bill provides that the expenses incurred by the creditor in 
executing a land attachment will be chargeable against the debtor.  The costs of applications 
made in respect of an attachment will in principle be borne by the parties making or opposing 
them. 

185.  Section 109(5), however, provides that the sheriff if satisfied that the debtor has 
objected to a warrant for sale or decree of foreclosure on frivolous grounds may award 
expenses against the debtor not exceeding an amount prescribed by Scottish Ministers by 
regulations.

Reason for taking power 

186. The Executive considers that a diligence in execution such as a land attachment 
should not be delayed unduly, and therefore that debtors should be deterred from making 
frivolous applications. They should not, of course, be deterred from making applications that 
are on the face of it reasonable or proportionate. 

187. The Executive considers that the best way to balance those two factors is to give the 
court the power to do justice between the parties by making an order for costs against a 
debtor who frivolously opposes a sale or foreclosure.  The amount of costs should be kept 
under review, and adjusted as needed in order to ensure that the potential award by the sheriff 
is neither too high nor too low. 

188. The Executive considers that this is a matter best determined by subordinate 
legislation made at commencement, and adjusted as needs be thereafter.  Scottish Ministers 
should therefore have power to fix a maximum award of expenses by regulations made under 
this section. 

Choice of level of scrutiny

189. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 111 – Discharge

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

190. Section 111 of the Bill provides for the formal discharge of land attachment, and if 
desired for registration of that discharge in the appropriate property register.  Section 111(4) 
provides that any such discharge shall be in (or as nearly as may be in) the form prescribed by 
Act of Sederunt. 

Reason for taking power 

191. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe this form. 

Choice of level of scrutiny

192. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 112 – Recall and restriction of land attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

193. Section 112 of the Bill provides for the recall or restriction of a land attachment, and 
if desired for registration of that recall or restriction in the appropriate property register.  

194. Section 111(2)(a) provides that the application for recall or restriction shall be in (or 
as nearly as may be in) the form prescribed by Act of Sederunt.   

195.  Section 111(5) provides that any such recall or restriction shall be in (or as nearly as 
may be in) the form prescribed by Act of Sederunt. 

Reason for taking power 

196. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe these forms. 
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Choice of level of scrutiny

197. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 113 – Duration of land attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

198. Section 113 provides that a land attachment will cease to be in force after 5 years have 
expired from the date on which the notice of land attachment is registered, but that the 
creditor may extend the attachment for a further period of 5 years.  To do so the creditor must 
register in the appropriate property register a notice of extension in (or as nearly as may be 
in) the form prescribed by Act of Sederunt. 

Reason for taking power 

199. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe these forms. 

Choice of level of scrutiny

200. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 116 – Interpretation

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

201. Section 116 of the Bill provides defines “decree” and “document of debt” for the 
purpose of setting out what authorises the diligence of money attachment.  Section 116(3) 
provides that Scottish Ministers may by order modify those definitions by adding or 
removing types of decree or document, or varying their descriptions. 
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Reason for taking power 

202. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises money attachment.  It 
could be used to modify technical definitions to take account of changes in law and practice. 

203. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
authorises money attachment but not land attachment.  It may be appropriate in the future to 
change what is and is not authority for any diligence, say because of a change in the way in 
which public creditors apply for summary warrants.   

204. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the Debt Arrangement and Attachment (Scotland) Act 2002 (the “2002 
Act”).

Choice of level of scrutiny 

205. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 

Part 4 Chapter 3 – Residual attachment 

Section 117 – Residual attachment

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

206. Section 117 of the Bill provides that there is to be a form of diligence over property of 
a debtor to be known as residual attachment.  Under section 117(2) residual attachment may 
only be used to attach property of such description or class as may be specified by Scottish 
Ministers by regulations. 

207. Section 117(6) provides that the regulations may vary the description of, or remove 
property of such description or class, from the property which may be attached by residual 
attachment. 

208. Section 117(7) provides that the regulations may make further provision in the case of 
any particular description or class about the: 
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content and effect of an application for a residual attachment order; 
effect of a residual attachment order; 
content and effect of an application for a satisfaction order; 
effect of a satisfaction order, including such matters as the method of realisation of 
attached property; 
powers of the court; and 
termination of a residual attachment. 

Reason for taking power 

209. The Executive considers that the best way to deliver an effective residual diligence is 
to create the minimum necessary legal framework in the Bill, and then to develop a scheme 
tailored to the particular requirements of each particular class or description of property 
amenable to this diligence: that is property that is transferable, and not attachable by (or 
exempt from) any other diligence. 

210. The Executive considered two other ways in which to deliver a scheme for each class 
or description of property amenable to residual attachment: 

specifying a full mechanism for attachment and realisation on the face of the Bill; and 
leaving it to the courts to develop a full mechanism on an ‘ad hoc’ basis. 

211. The advantage of specifying full schemes on the face of the Bill is that all the relevant 
law will appear in one place, and indeed be subject to detailed scrutiny and debate.  The 
Income and Corporation Taxes Act 1988 provides an example of how the Bill might have 
been developed to provide a full mechanism for each class or description of property.  Parts 
XIII and XIV of that Act include Chapters dealing with: 

intellectual property; 
life policies; 
life annuities; 
pension schemes; and
retirement annuities. 

These are some of the types of property that may be amenable to residual attachment.  The 
two parts together run to some 140 sections, and of course include subordinate legislation 
powers at appropriate places. 

212. The main disadvantages of this approach are complexity, and the difficulty of 
reviewing primary legislation.  Tax legislation may be amended annually by the UK 
Parliament.  The Bill, already large and complex, would have become significantly larger if a 
similar approach to that taken by the 1988 Act were followed here.  This would have been out 
of proportion to the importance of residual attachment in an overall reform of the Scots law 
of diligence.  It would also have led to a lot of procedural provisions appearing on the face of 
the Bill, arguably without a proper need.  The Executive decided therefore that the primary 
legislation approach could not be justified as a proper use of legislative time. 

213. The next possible approach would have been to give the court broad powers to create 
the mechanisms needed to attach and realise property of any particular kind.  The advantages 
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of this are that development would be demand led, and that the courts would bring 
considerable skills and experience to a potentially difficult task. 

214. The Executive considers however that this approach has too many disadvantages to be 
a suitable approach.  In particular, the courts: 

would be diverted from other (possibly more important) business: 
are not always able to deliver consistency, which would be desirable; and
can’t make substantive law, and may run into an unexpected difficulty that could only 
be resolved by Parliament at some unknown future date. 

215. The approach adopted of making attachment of any particular class or description of 
property dependent on ‘enabling’ regulations has the advantages that: 

schemes can be developed in the order which best matches demand for a remedy; 
the Executive can work with stakeholders and experts to fine tune draft regulations 
before they are made;
detailed procedural provisions will not appear on the face of the Bill; and 
a scheme once in place can be kept under review and amended readily should that 
prove necessary. 

Choice of level of scrutiny

216. The Executive considered whether or not these regulations should be subject to 
affirmative procedure, but considers that the key policy issue here is whether or not there 
should be residual attachment of broad scope. If that is agreed then the regulations will deal 
with the kind of ancillary and procedural issues relevant to each class or description of 
property that are appropriately scrutinised under negative resolution procedure.

Section 118 – Application for residual attachment order

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

217. Section 118 of the Bill provides that a qualifying creditor may apply to the Court of 
Session or a sheriff court for a residual attachment order.  Section 118(2) provides that any 
application shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 

Reason for taking power 

218. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A residual 
attachment may be in execution of a decree or equivalent of any court, and the application for 
an order may be made to any court.  The Executive therefore considers that it is appropriate 
to give the Court power to prescribe this application form.  The Court will, for example, be 
able to use this power to ensure that the form reflects the different procedures in the Supreme 
Court and other courts as they develop and change over time. 
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Choice of level of scrutiny

219. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 121 – Schedule of residual attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

220. Section 121 of the Bill provides that where a residual attachment order is granted the 
creditor may serve a schedule of attachment on the debtor and other appropriate person. 
Section 121(2) provides that any application shall be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt. 

Reason for taking power 

221. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence. The 
Executive therefore considers that it is appropriate to give the Court power to prescribe this 
schedule of attachment in the same way as for the application form. 

Choice of level of scrutiny

222. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 123 – Application for satisfaction order

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

223. Section 123 of the Bill provides that where a residual attachment is in effect the 
creditor may apply to the court for a satisfaction order enabling realisation of the attached 
property to pay the debt.  Section 123(2)(a) provides that any application shall be in (or as 
nearly as may be in) the form prescribed by Act of Sederunt, and section 123(2)(d)(ii) 
provides that the application shall be accompanied by any document prescribed by Act of 
Sederunt.
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Reason for taking power 

224. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence. The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
form of application for a satisfaction order, and to consider and provide as needed for the 
lodging of any document the court may need in order to fully consider the issues before it. 
The Court will, for example, be able to use this power to ensure that the form reflects the 
different procedures in the Supreme Court and other courts as they develop and change over 
time. 

Choice of level of scrutiny

225. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 128 – Recall

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

226. Section 128 of the Bill provides for the recall or restriction of a residual attachment.
Section 128(2)(a) provides that the application for recall or restriction shall be in (or as nearly 
as may be in) the form prescribed by Act of Sederunt.   

227.  Section 128(5) provides that any such recall or restriction shall be in (or as nearly as 
may be in) the form prescribed by Act of Sederunt. 

Reason for taking power 

228. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A residual 
attachment may be in execution of a decree or equivalent of any court, and be considered by 
any court.  The Executive therefore considers that it is appropriate to give the Court of 
Session power to prescribe these forms. 

Choice of level of scrutiny

229. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Section 130 – Effect of death of debtor

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

230. Section 130 of the Bill provides for the effect of the death of the debtor, and in 
particular that where a debtor dies after a residual attachment has been created then the 
residual attachment will continue to have effect.  Section 130(3) provides that the Court of 
Session may by Act of Sederunt provide for the operation of this Chapter of the Bill in such 
circumstances.  

Reason for taking power 

231. The creditor in a residual attachment where the debtor has died will be able to 
complete the diligence.  This chapter provides, for example, for various notices to be served 
on the debtor.  That will no longer be possible where the debtor has died, and further 
provision is needed in order to prevent the creditor’s rights being frustrated.  

232. The Executive considers that the Court of Session is best placed to review and 
regulate such procedural matters, particularly given the wide range of legal issues that arise 
on a death.  The Court could, for example, provide for service of notices on any executor or 
on next-of-kin. The Court will be able to use this power to ensure that enforcement of a 
residual attachment after a debtor’s death reflects the different procedures in the Supreme 
Court and other courts as they develop and change over time.  

Choice of level of scrutiny

233. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 131  – Expenses of residual attachment

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

234. Section 131 of the Bill provides that the expenses incurred by the creditor in 
executing a residual attachment will be chargeable against the debtor.  The costs of 
applications made in respect of an attachment will in principle be borne by the parties making 
or opposing them. 
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235.  Section 109(5), however, provides that the sheriff if satisfied that the debtor has 
objected to a satisfaction order on frivolous grounds may award expenses against the debtor 
not exceeding an amount prescribed by Scottish Ministers by regulations. 

Reason for taking power 

236. The Executive considers that a diligence in execution such as a residual attachment 
should not be unduly delayed, and therefore that debtors should be deterred from making a 
frivolous application. They should not, of course, be deterred from making an application that 
is on the face of it reasonable or proportionate. 

237. The Executive considers that the best way to balance those two factors is to give the 
court the power to do justice between the parties by making an order for costs against a 
debtor who frivolously opposes a sale or foreclosure.  The amount of costs should be kept 
under review, and adjusted as needed in order to ensure that the potential award by the sheriff 
is neither too high nor too low. 

238. The Executive considers that this is a matter best determined by subordinate 
legislation made at commencement, and adjusted as needs be thereafter.  Scottish Ministers 
should therefore have power to fix a maximum award of expenses by regulations made under 
this section. 

Choice of level of scrutiny

239. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

Section 133 – Interpretation

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

240. Section 133 of the Bill provides defines “decree” and “document of debt” for the 
purpose of setting out what authorises the diligence of money attachment.  Section 133(2) 
provides that Scottish Ministers may by order modify those definitions by adding or 
removing types of decree or document, or varying their descriptions. 

Reason for taking power 

241. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises money attachment.  It 
could be used to modify technical definitions to take account of changes in law and practice. 

242. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
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authorises money attachment but not residual attachment.  It may be appropriate in the future 
to change what is and is not authority for any diligence, say because of a change in the way in 
which public creditors apply for summary warrants.   

243. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act.  

Choice of level of scrutiny 

244. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 

Part 5 – Inhibition 

245. Part 5 of the Bill amongst other reforms introduces new sections into the Titles to 
Land Consolidation (Scotland) Act 1868 (“the 1868 Act”).  

246. Section 151 of the Bill introduces a new section 159B of the 1868 Act which provides 
that references to “prescribed” in that Act means a statutory instrument in which Scottish 
Ministers make regulations subject to negative resolution procedure. 

Section 134 – Certain decrees and documents of debt to authorise inhibition without
need for letters of inhibition

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

247. Section 134 of the Bill provides that inhibition is competent to enforce payment of a 
decree or document of debt.  Section 134(8) defines “decree” and “document of debt” by 
reference to the interpretation provision in section 199 of the Bill.  Section 134(9) provides 
that Scottish Ministers may by order modify those definitions for the purpose of this Part by 
adding or removing types of decree or document, or varying their descriptions. 

Reason for taking power 

248. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises inhibition.  It could be used 
to modify technical definitions to take account of changes in law and practice. 
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249. The Executive also considers that it is important to keep under review the extent to 
which different procedures authorise different diligences.  For example, a summary warrant 
authorises earnings arrestment but not inhibition.  It may be appropriate in the future to 
change what is and is not authority for any diligence, say because of a change in the way in 
which public creditors apply for summary warrants.   

250. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act.  

Choice of level of scrutiny 

251. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 

Section 135 – Registration of inhibition

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

252. Section 135 of the Bill provides that an inhibition is registered only by registering the 
schedule and certificate of inhibition in the Register of Inhibitions.  Section 135(3) provides 
that the schedule and certificate must be in the form prescribed by the Scottish Ministers by 
regulations.

Reason for taking power 

253. The Court of Session may by Act of Sederunt regulate the procedure in any diligence.  
In most cases it would be appropriate to give the Court power to prescribe the form of the 
schedule and certificate to be registered under this section.  The Executive however considers 
that this is a special case, and that the form used should be consistent across all courts and all 
forms of procedure.  That being so the power should be exercised by Scottish Ministers rather 
than the courts.  It is still appropriate for procedural matters such as this to be dealt with in 
subordinate legislation. 

Choice of level of scrutiny 

254. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
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255. Section 136 of the Bill substitutes a new section 155 for the 1868 Act. 

Section 155 of the 1868 Act – Date on which inhibition takes effect

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

256. Section 155 of the 1868 Act as substituted provides that an inhibition has effect when 
it is registered in the Register of Inhibitions, unless a notice of inhibition is registered and the 
inhibition served on the debtor within 21 days in which case it has effect from the date of the 
notice.  Section 155(4) provides that the notice shall be in (or as nearly as may be in) the form 
prescribed by Scottish Ministers by regulations. 

Reason for taking power 

257. The reasons for seeking this power are the same as those set out above for the similar 
power in section 135 of the Bill.  It is appropriate for procedural matters such as this to be 
dealt with in subordinate legislation. 

Choice of level of scrutiny 

258. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

259. Section 149 of the Bill inserts a new section 159A into the 1868 Act. 

Section 159A of the 1868 Act – Date on which inhibition takes effect

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

260. Section 159A of the 1868 Act provides that where an action of reduction is raised in 
respect of a deed in breach of an inhibition the pursuer must register a notice to that effect in 
the property and personals registers.  Section 159A(3) provides that where decree of 
reduction is not obtained the pursuer shall register a discharge in those registers in (or as 
nearly as may be in) the form prescribed by Scottish Ministers by regulations. 

Reason for taking power 

261. The reasons for seeking this power are the same as those set out above for the similar 
power in section 135 of the Bill and section 155 of the 1868 Act.  It is appropriate for 
procedural matters such as this to be dealt with in subordinate legislation. 
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Choice of level of scrutiny 

262. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

263. Section 151 of the Bill amends section 159 of the 1868 Act.

Section 159 of the 1868 Act – Litigiosity not to begin before date of registration of notice 
of summons

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

264. Section 159 of the 1868 Act provides that it shall be competent to register in the 
Register of Inhibitions (the personals register) a notice of any court summons in a claim 
seeking of reduction of any deed relating to land or buildings.  The current section provides 
that notice shall set out the names of the parties and the date of the summons in the form set 
out in schedule (RR.) to that Act. 

265. Section 151 of the Bill amends section 159 of the 1868 Act so that the form of notice 
of summons shall instead be in (or as nearly as may be in) the form prescribed by Scottish 
Ministers by regulations. 

Reason for taking power 

266. The Executive considers that this power should be seen in the same context as the 
power sought under section 135 of the Bill, and therefore that the same considerations apply.   
It is appropriate for procedural matters such as this to be dealt with in subordinate legislation, 
and the power should be exercised by Scottish Ministers rather than the courts. 

Choice of level of scrutiny 

267. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Part 6 - Diligence on the Dependence

Section 156 – Diligence on the dependence 

268. Section 156 of the Bill inserts a new Part 1A on Diligence on the Dependence into the 
1987 Act.  Part 1A will comprise sections 15A to 15N of 1987 Act. 
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Section 15D(2)(a) of 1987 Act – Application for diligence on the dependence

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

269. Section 15D of the 1987 Act will put on a statutory footing the right to apply for a 
warrant to arrest or inhibit on the dependence of a court action.  Section 15D(2)(a) requires 
that the application for diligence on the dependence by the creditor shall be in (or nearly as 
may be in) the form prescribed by Act of Sederunt. 

Reason for taking power 

270. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
application form used by the creditor in applying for a warrant for diligence on the 
dependence.  The Court will, for example, be able to use this power to ensure that the form 
reflects the different procedures in Supreme Court and other courts as they develop and 
change over time. 

Choice of level of scrutiny 

271. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 15D(2)(d) of 1987 Act – Application for diligence on the dependence

Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

272. Section 15D(2)(d) of the 1987 Act will require that the form of application for the 
warrant for diligence on the dependence shall include such other information as Scottish 
Ministers may by regulations prescribe. 

Reason for taking power 

273. The warrant application form will be prescribed by court rules under section 
15D(2)(a) of the Act.  The style of and information in the prescribed form may therefore vary 
across different courts and procedures.  However, one of the purposes of reform is to make 
application of the law consistent across all courts.  The Executive therefore considers that 
Scottish Ministers should have power to prescribe minimum levels of information to be put 
before the court when a creditor applies to use diligence on the dependence.  That might 
include (say) information about previous applications to assist the court in assessing how 
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reasonable an application is under section 15E(2)(c). It is expected that this power will be 
used as and when it proves necessary to ensure or deliver the consistency referred to above.  

Choice of level of scrutiny 

274. Regulations made under this power will be procedural. The negative resolution 
procedure is therefore considered to offer an appropriate balance between, on the one hand, 
expedition and convenience and, on the other, the need for scrutiny of a provision of this 
nature.

Section 15H of 1987 Act – Sum attached by arrestment on the dependence

Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

275. Section 15H of the 1987 Act will provide the court with the power to restrict the effect 
of any arrestment on the dependence to an amount which it thinks appropriate having regard 
to the apparent facts of the case and the sum sued for, subject to a maximum limit calculated 
by reference sums set out in section 15H(2) as follows: 

the sum sued for; 
20% of that sum, or such other figure as Scottish Ministers prescribe by regulations; 
one year’s judicial interest; and 
such reasonable amount as may be prescribed by regulations made by Scottish 
Ministers under section 15H(3) as will give security for the costs of arrestment in 
execution.

Reason for taking power

276. Arrestment on the dependence gives the creditor security for payment of whatever 
sum is found due by the court.  The power to limit the sum arrested should be used, if it used 
at all, in a way that strikes a fair balance between the debtor and the creditor.  The maximum 
amount that may be arrested in a ‘limited’ arrestment should not be more than the minimum 
that the creditor needs to preserve their reasonable security. 

277. The formula in section 15H(2) sets out what that minimum security needs to be.  
Section 15H(2)(b) provides a margin of comfort for the creditor, set at 20% of the sum sued 
for.  The Executive considers that the degree of comfort that is prudent and reasonable may 
change with time and the circumstances and should be kept under review.  Scottish Ministers 
should therefore have power to raise or lower that 20% figure. 

278. Arrestment on the dependence secures not only the sum sued for, but the costs of 
enforcing payment should the creditor succeed.  The Executive therefore considers that the 
formula in section 15H(2) should be capable of securing a reasonable sum for the cost of 
enforcement.  Legal costs vary over time, and this is also an issue on which the Executive 
intends to seek views from interested parties.  It therefore considers that Scottish Ministers 
should have power to prescribe the sum that will cover the expenses element when the Court 
is considering limiting the effect of an arrestment on the dependence. 
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Choice of level of scrutiny 

279. The Executive considers that any regulations should be subject to annulment in 
pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 

Part 7 – Interim attachment  

Section 160 – Interim attachment 

280. Section 160 of the Bill inserts a new Part 1A on Interim Attachment into the 2002 Act.  
Part 1A will comprise sections 9A to 9R of 2002 Act. 

Section 9C(2)(a) of the 2002 Act – Application for warrant for interim attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision 

281. Section 9C of the 2002 Act provides a creditor with a right to apply for a warrant for 
interim attachment during a pending court action, and makes further provision about that 
application. Section 9C(2)(a) requires that the application for interim attachment by the 
creditor shall be in (or nearly as may be in) the form prescribed by Act of Sederunt. 

Reason for taking power 

282. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
application form used by the creditor in applying for a warrant for diligence on the 
dependence.  The Court will, for example, be able to use this power to ensure that the form 
reflects the different procedures in the Supreme Court and other courts as they develop and 
change over time. 

Choice of level of scrutiny 

283. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Section 9C(2)(d) of the 2002 Act – Application for warrant for interim attachment

Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

284. Section 9C(2)(d) of the 2002 Act requires that the form of application for the warrant 
will include such other information as Scottish Ministers may by regulations prescribe. 

Reason for taking power 

285. The warrant application form will be prescribed by court rules under section 9C(2)(a) 
of the 2002 Act.  The style of and information in the prescribed form may therefore vary 
across different courts and procedures.  However, one of the purposes of reform is to make 
application of the law consistent across all courts.  The Executive therefore considers that 
Scottish Ministers should have power to prescribe minimum levels of information to be put 
before the court when a creditor applies to use diligence on the dependence, should that be 
needed to ensure the desired level of consistency.  That might include (say) information about 
previous applications to assist the court in assessing how reasonable an application is under 
section 9E(2)(c). It is expected that this power will be used as and when proves necessary. 

Choice of level of scrutiny 

286. Regulations made under this power will be procedural. The negative resolution 
procedure is therefore considered to offer an appropriate balance between, on the one hand, 
expedition and convenience and, on the other, the need for scrutiny for a provision of this 
nature.

Section 9F  of the 2002 Act – Execution of interim attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

287. Section 9F of the 2002 Act sets out provision in relation to execution of interim 
attachment. It applies certain sections of the 2002 Act to an execution of an interim 
attachment as they apply to an attachment.  Section 9F(3)(a)(i) provides that the schedule 
used for execution of interim attachment will be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt. 

Reason for taking power 

288. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
schedule used for execution of interim attachment.  The Court will, for example, be able to 
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use this power to ensure that the form reflects the different procedures in the Supreme Court 
and other courts as they develop and change over time. 

Choice of level of scrutiny 

289. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Part 8 – Attachment of money

Section 162 – Meaning of “money” and related expenses

Power conferred on:  Scottish Ministers 
Power exercisable by:   Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

290. Section 162(1) of the Bill defines money as being any:

“cash”, that is coins and banknotes in any currency ; and  
“banking instrument”, that is cheques and similar negotiable instruments. 

Section 162(3) gives the Scottish Ministers power to add, remove or vary the definition of 
banking instrument. 

Reason for taking power 

291. Banking practices vary over time, and the range of instruments that should be 
considered the equivalent of cash may therefore change.  The Executive considers that 
Scottish Ministers should have the power to vary by order the definition of “banking 
instrument”, as that will ensure that money attachment will remain an effective remedy.  

Choice of level of scrutiny 

292. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
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Section 163 – When money attachment not competent

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

293. Section 163(1) of the Bill sets out when money attachment cannot be carried out.  
Attachment will not be competent on a Sunday, a local or national public holiday, or such 
other day as may be prescribed by Act of Sederunt. 

Reason for taking power 

294. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe any 
other day on which money attachment will not be competent.  The Court will, for example, 
be able to use this power to ensure that attachment is not competent on any other day where 
business is not carried out in a particular sector. 

Choice of level of scrutiny 

295. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 166 – Schedule of money attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

296. Section 166 of the Bill sets out part of the initial procedure in a money attachment.  
Section 166(2)(a)(i) provides that the schedule of money attachment used at execution of the 
diligence will be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 

Reason for taking power 

297. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the schedule of money 
attachment.  The Court will, for example, be able to use this power to ensure that the form 
reflects changes in other court procedures as they develop and change over time. 
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Choice of level of scrutiny 

298. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 169 – Report of money attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

299. Section 169 provides for the procedure the messenger of court must follow in making 
a report of money attachment. Section 169(2)(a) provides that the report must be in the form 
prescribed by Act of Sederunt.   

Reason for taking power 

300. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of the report 
used for the release of money attached under a money attachment.  The Court will, for 
example, be able to use this power to ensure that the form reflects changes in other court 
procedures as they develop and change over time. 

Choice of level of scrutiny 

301. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 170 – Creditor’s application for payment order

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

302. Section 170 of the Bill applies where money has been attached by a messenger of 
court, has not been released, and an entitled creditor seeks payment out of the money. 

303. Section 170(3) requires the application form by which the creditor may apply for the 
warrant for a payment order to be in the form (or nearly as may be in the form) prescribed by 
Act of Sederunt. 
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304. Section 170(7) requires the form stating opposition to payment by which the debtor or 
a third party claiming ownership may object to the application for a payment order to be in 
the form (or nearly as may be in the form) prescribed by Act of Sederunt. 

Reason for taking power 

305. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe both the application for a 
payment order and the form objecting to release of money attached under a money 
attachment.  The Court will, for example, be able to use this power to ensure that the form 
reflects changes in other court procedures as they develop and change over time. 

Choice of level of scrutiny 

306. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 172 – Release of money where attachment unduly harsh

Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

307. Section 172 of the Bill provides that where a sheriff is satisfied that a money 
attachment is unduly harsh to the debtor the sheriff must order: 

release of the attached money; or
a specified part of the attached money. 

Section 172(4) provides that the amount that can be released on the ground of undue 
harshness is subject to a £1000 cap, or such other sum as Scottish Ministers may by 
regulations prescribe. 

Reason for taking power 

308. The Executive considers that it is necessary to ensure that the cap on the sum released 
is kept under review so that section 172 continues to provide the proper level of debtor 
protection.  Scottish Ministers should therefore be able to prescribe a different, probably 
higher cap, should inflation or other factors change the value of the initial £1000 cap on sums 
that can be released where money attachment is unduly harsh. 

Choice of level of scrutiny 

309. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Section 176 – Redemption of banking instrument

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

310. Section 176 of the Bill provides that the debtor may, before 14 days have expired 
from the date an item is attached, buy back an attached banking instrument.  Section 176(4) 
provides that the court messenger must grant a receipt to the debtor in (or as nearly as may be 
in) the form prescribed by Act of Sederunt.   

Reason for taking power 

311. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of receipt used to 
prove redemption of an attached banking instrument.  The Court will, for example, be able to 
use this power to ensure that the form reflects changes in other court procedures as they 
develop and change over time. 

Choice of level of scrutiny 

312. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 177 – Final statement of money attachment

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

313. Section 177 of the Bill provides that the messenger of court must make a final 
statement of money attachment to the sheriff on completion of the attachment procedure.  The 
statement must be in (or as nearly as may be in) the form prescribed by Act of Sederunt, and 
must contain the information specified in section 177(4).

Reason for taking power 

314. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of final 
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statement used to report to the sheriff court on the attachment, subject to certain minimum 
information as specified in the Bill being in that statement.  The Court will, for example, be 
able to use this power to ensure that the final statement reflects changes in other court 
procedures as they develop and change over time. 

Choice of level of scrutiny 

315. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 184 – Liability for expenses of money attachment

Power conferred on:  Scottish Ministers 
Power exercisable by:   Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

316. Section 184 of the Bill gives effect to schedule 3 to the Bill, which has the effect of 
determining the liability, as between the creditor and the debtor, for expenses incurred in 
serving a charge and in the process of money attachment.  Section 184(2) provides that 
Scottish Ministers may by order modify schedule 3 to add or remove types of expenses or to 
vary any of the descriptions of the types of expenses. 

Reason for taking power 

317. Schedule 3 determines what each party has to pay in a money attachment, subject to 
the court having discretion to determine if (say) expenses should be awarded where the 
debtor makes a ‘frivolous’ application under section 172 of the Bill for release of attached 
money on the grounds of undue harshness. The Executive considers that it is appropriate to 
keep the expenses provisions under review, and to enable Scottish Ministers to amend the 
scheme if changes will ensure that schedule 3 will better deliver the aspiration of striking the 
right balance between creditor and debtor interests.

318. The power could for example be used to move frivolous applications from the ‘may’ 
award expenses category to the ‘must’ award category, if that were thought necessary because 
of a larger than expected number of frivolous applications.  This use of an enabling power 
follows the model approved by Parliament for the expenses of attachment in the 2002 Act.  

Choice of level of scrutiny 

319. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
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Section 186 – Interpretation

Power conferred on:  Scottish Ministers 
Power exercisable by:   Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

320. Section 186 of the Bill defines “decree” and “document of debt” for the purpose of 
setting out what authorises the diligence of money attachment.  Section 186(2) provides that 
Scottish Ministers may by order modify those definitions by adding or removing types of 
decree or document or varying their descriptions. 

Reason for taking power 

321. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises money attachment.  It 
could be used to modify technical definitions to take account of changes in law and practice. 

322. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
authorises money attachment but not either of inhibition or land attachment.  It may be 
appropriate in the future to change what is and is not authority for any diligence, say because 
of a change in the way in which public creditors apply for summary warrants.

323. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act.  

Choice of level of scrutiny 

324. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
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Schedule 3, paragraph 4 – Circumstances where no expenses are due to or by either 
party

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

325. As discussed above schedule 3 to the Bill has the effect of determining the liability, 
between the creditor and the debtor, for expenses incurred in serving a charge and in the 
process of money attachment. 

326.  Paragraph 3 of schedule 3 provides that no expenses are due to or by either party in 
connection with: 

applications for immediate release of an attachment where money is likely to 
deteriorate in value; 
applications for release of money where attachment is unduly harsh; 
Applications for release of attached money where there has been a material 
irregularity; 
opposition to a payment order; or 
a hearing on the audit of a final statement of attachment, 

unless the application etc. is frivolous, in which case the sheriff may under paragraph 4 award
a sum of expenses not exceeding such amount as may be prescribed by Scottish Ministers by 
regulations.

Reason for taking power 

327. The Executive considers that the level of expenses that may be awarded is a matter 
that should be kept under review, taking the views of interested parties as needed.  The figure 
when determined should apply to all cases and all procedures, as it relates to the diligence 
rather than the underlying claim.  This matter is not therefore one that should be left to the 
discretion of the Court of Session to prescribe by Act of Sederunt.  The Executive intends that 
Scottish Ministers will exercise the power as part of the implementation of this Part of the 
Bill. This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act, and it is intended that all similar powers will be exercised to 
prescribe the applicable level of expenses. 

Choice of level of scrutiny 

328. Regulations made under paragraph 4 will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

60
.

583



Part 9 – Diligence against Earnings 

Section 189 - Provision of information 

329. Section 189 of the Bill inserts new sections 70A to 70D into the 1987 Act.  

Section 70A of the 1987 Act – Employer’s duty to provide information

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

330. Section 70A of the 1987 Act specifies the information to be provided by the employer 
to the creditor or, in the case of a conjoined arrestment, the sheriff clerk on receipt of: 

an earnings arrestment; 
a current maintenance schedule; or  
acopy of a conjoined arrestment order.   

331. Section 70A(2) and (3) provides that the information to be provided is: 

the period of payment; 
the date of the pay day next following after such receipt; 
the sum deducted on the pay day; 
the amount of net earnings from which the deduction was made; and 
any other information which the Scottish Ministers may, by regulations, prescribe.  

Reason for taking power 

332. The purpose of section 70A is to ensure that the creditor receives all the information 
needed to manage the attachment process, and to be informed about when the debt is paid.  
The Executive considers that the information set out in the section is the minimum necessary 
to deliver that policy.  It is also conscious that obligations of disclosure on third parties such 
as employers must be kept reasonable and proportionate to the benefit. 

333. The Executive also considers that that it is important to keep under review how 
effective disclosure is, and within reasonable limits to modify the disclosure scheme if that is 
necessary to ensure effective delivery of the policy behind the provision.  For example, it 
may be reasonable and proportionate to require that employers disclose other contractual 
information such as holiday pay arrangements if there will otherwise be an unexplained gap 
in payments.  Such a gap could trigger further enforcement action, which in the 
circumstances would not be in the debtor’s interest.  Scottish Ministers should therefore be 
able to add to the information that is to be disclosed. 

Choice of level of scrutiny 

334. Regulations under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Part 10 – Arrestment in execution and action of furthcoming 

Section 192 - Arrestment in execution 

335. Section 192 of the Bill inserts a new Part 3A on Arrestment and Action of 
Furthcoming into the 1987 Act.  Part 3A will comprise sections 73A to 73P of 1987 Act. 

Section 73A of the 1987 Act – Arrestment and action of furthcoming to proceed only on 
decree or document of debt

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

336. Section 73A of the 1987 Act provides that arrestment and action of furthcoming will 
only be authorised by a “decree” or a “document of debt”, and section 73A(4) defines what is 
meant by those terms for the purpose of Part 3A of the 1987 Act.   Section 73A(5) provides 
that Scottish Ministers may by regulations modify those definitions by adding or removing 
types of decree or document, or varying their descriptions. 

Reason for taking power 

337. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises an arrestment and action of 
furthcoming.  It could be used to modify technical definitions to take account of changes in 
law and practice.

338. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
authorises arrestment in execution but not either of inhibition or land attachment.  It may be 
appropriate in the future to change what is and is not authority for any diligence, say because 
of a change in the way in which public creditors apply for summary warrants.

339. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act. 

Choice of level of scrutiny 

340. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Section 73B of the 1987 Act – Schedule of arrestment to be in prescribed form

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

341. Section 73B(2) of the 1987 Act provides that the schedule to be used for arrestment 
and action of furthcoming shall be in the form prescribed by Scottish Ministers by 
regulations.

Reason for taking power 

342. The Executive considers that it is in general appropriate for any form to be prescribed 
in subordinate legislation, and indeed in most cases involving diligence for the prescribing 
function to be exercised by the Court of Session rather than Scottish Ministers.  The  
Executive also considers that Scottish Ministers should prescribe the form to be used under 
this section, and indeed under equivalent enabling powers Part 3A of the 1987 Act. 

343. The reason for seeking this slightly unusual power for Scottish Ministers is: 

consistency across all court procedures is more important than delivering rules 
tailored to each procedure by Act of Sederunt; and 
Executive policy will be developed and delivered in the prescribed form. 

In particular the intention is that the arrestment schedule (this section), the disclosure form on 
arrestment (section 73F of the 1987 Act), and the mandate for release (section 73N of the 
1987 Act), will be a family of forms.   

344. It is intended that the arrestment schedule will provide the arrestee with the 
information needed to operate the automatic release procedure, including: 

information about authorised methods of release; 
the date of automatic release; 
the last date for objections to such release; 
the sum to be released on that date (which may not be the same as the sum arrested); 
and
the effect of a successful objection. 

345. Release under mandate will be an authorised method of release of an arrestment, and 
it is intended that the mandate form will contain information about arrestment in general, 
automatic release, and the grounds for objecting to automatic release. 

Choice of level of scrutiny 

346. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

63
.

586



Section 73C of the 1987 Act – Arrestment on the dependence followed by decree

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

347. Section 73C of the 1987 Act applies where a creditor obtains a final decree in their 
favour where property has been arrested on the dependence of the court action.  Section 
73C(2) provides when the Court gives its final decision the creditor will be required to serve 
a copy of the final decree, in the form prescribed by Act of Sederunt, on the arrestee.

Reason for taking power 

348. The Court of Session is currently responsible for making court rules for both the 
sheriff courts and the Court itself, and under section 32 of the Sheriff Courts (Scotland) Act 
1971 such rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of the final 
decree served on the arrestee.  The Court will, for example, be able to use this power to 
ensure that the form reflects the different procedures in the Supreme Court and other courts as 
they develop and change over time. 

Choice of level of scrutiny 

349. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 73D of the 1987 Act – Funds attached

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

350. Section 73D of the 1987 Act sets out what is attached where funds are arrested in an 
arrestment in execution.  Section 73D(2)(b) sets out how the maximum debt is calculated 
where (say) there has been no payment to account, and includes at section 73D(2)(b)(vii) 
such sum as may be prescribed by Scottish Ministers by regulations made under section 
73D(3).

351. Section 73D(3) provides that the sum which may be prescribed is such sum as appears 
reasonable having regard to the average cost of a typical action of furthcoming. 
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Reason for taking power 

352. An arrestment in execution is the first part of a two stage diligence.  The arrestment 
attaches, or freezes, property or funds from which the debt can be paid.  The money is only 
paid if release is authorised by the court on an action of furthcoming, the debtor by a 
mandate, or (in future) by automatic release under the Bill. 

353.  The property or money arrested is in part a security for a debt that will not arise if 
(say) the debtor releases money voluntarily by signing a mandate.  The sum arrested should 
therefore include an element for the legal and other costs involved in going to court in the 
separate action of furthcoming if the debtor does not sign a mandate, or automatic release 
doesn’t operate for any reason.  This is fair to the debtor as any excess that has been arrested 
will be returned to the debtor as soon as the creditor is paid. 

354. The costs of going to court vary over time.  The Executive therefore considers that 
Scottish Ministers should have power to prescribe the sum that will cover the sum that will 
cover those costs on arrestment.  This will ensure that there is a fair balance between security 
for the creditor, and free access by the debtor to funds not due to the creditor. 

Choice of level of scrutiny 

355. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Section 73E of the 1987 Act – Protection of minimum balance in certain bank accounts

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament

Provision

356. Section 73E of the 1987 Act provides that debtors will keep a minimum protected 
balance where an account held with a bank or other financial institution is arrested.   

357. Section 73E(2) sets out what kinds of accounts are not affected by this section (and by 
inference the accounts that are), 73E(5) defines “bank or other financial institution”, and 
section 73E(6) provides that Scottish Ministers may, by regulations, modify, remove or vary 
the:

types of account referred to in section 73E(2); and 
definition of “bank or other financial institution”.

Reason for taking power 

358. The financial services sector frequently develops new products including new forms 
of current and deposit accounts, in some cases replacing current products.  Further, the sector 
is regulated primarily by the UK government which has responsibility for the regulatory 
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framework.  The Executive therefore considers that it is necessary to provide for regulations 
to modify the types of account and the definition of “bank or other financial institution” in 
order to ensure that the protected minimum balance will remain an effective debtor protection 
at all times. 

Choice of level of scrutiny 

359. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Section 73F of the 1987 Act – Arrestee’s duty of disclosure

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 

Provision

360. Section 73F of the 1987 Act provides that an arrestee will disclose to an arresting 
creditor the existence and value of property attached by an arrestment.  Section 73F(2) 
provides that disclosure will be made on a form prescribed by Scottish Ministers by 
regulations.

Reason for taking power 

361. The reason for seeking this slightly unusual power for Scottish Ministers is discussed 
above for the arrestment schedule.   It is intended that the form prescribed will explain, in 
plain English, how the arrestee can meet their obligations under this section, and give 
guidance on how an arrestment is released including release under the new automatic process 
if applicable. 

Choice of level of scrutiny 

362. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
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Section 73K of the 1987 Act – Circumstances preventing automatic release

Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 

Provision

363. Section 73K of the 1987 Act sets out the circumstances which prevent automatic 
release by the arrestee under section 73H(2).   Section 73K(2)(a) provides that any notice of 
objection to automatic release must be set out in the form prescribed by Act of Sederunt.  

Reason for taking power 

364. The Court of Session is currently responsible for making court rules for both the 
sheriff courts and the Court itself, and such rules can regulate the procedure in any diligence.  
The Executive therefore considers that it is appropriate to give the Court power to prescribe 
the form of the objection notice.  The Court will, for example, be able to use this power to 
ensure that the form reflects the different procedures in Supreme Court and other courts as 
they develop and change over time. 

Choice of level of scrutiny 

365. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

Section 73N of the 1987 Act – Mandate to be in prescribed form

Power conferred on: Scottish Ministers 
Power exercisable by: Regulations  
Parliamentary procedure: Negative resolution of the Scottish Parliament

Provision

366. Section 73N of the 1987 Act provides that any mandate by the debtor authorising 
release of arrested funds shall be in (or as nearly as may be in) the form prescribed by the 
Scottish Ministers by regulations. 

Reason for taking power 

367. The reason for seeking this slightly unusual power for Scottish Ministers is discussed 
above for the arrestment schedule.   It is intended that form prescribed will explain, in plain 
English, the effect of release under a mandate. 

Choice of level of scrutiny 

368. Regulation made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 

Part 14 – Admiralty arrestment and arrestment of ships 

Section 197 – Admiralty actions and the arrestment of ships: modification of enactments 

369. Section 197 of the Bill introduces Schedule 4 which makes modifications of 
enactments relating to admiralty actions and the arrestment of ships. In particular, Schedule 4 
to the Bill amends the Administration of Justice Act 1956 (“the 1956 Act”). 

Section 47E of the 1956 Act – Sale of ship arrested on the dependence of action against 
demise charterer

Power conferred on:  Court of Session 
Power exercisable by: Act of Sederunt 
Parliamentary procedure:  None 

Provision 

370. Paragraph 12 of schedule 4 to the Bill introduces section 47E of the 1956 Act, and 
provides for the judicial sale of a leased (chartered) ship for the debts of the tenant (demise 
charterer).  Section 47E(6) provides that the Court of Session may by Act of Sederunt make 
provision relating to proceedings under this section. 

Reason for taking power 

371. Ships may be arrested on the dependence of Court of Session or sheriff court actions.  
The Court of Session is responsible for making court rules for both the sheriff courts and the 
Court itself, including rules that regulate the procedure in any diligence.  The Executive 
therefore considers that it is appropriate to give the Court of Session the power to make and 
review provision for the judicial sale of arrested ships.  The Court will, for example, be able 
to use this power to ensure that the form the arrestment schedule reflects the different 
procedures in the supreme court and other courts as they develop and change over time. 

Choice of level of scrutiny 

372. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Part 15 – Disclosure of information 

Section 198 – Information disclosure

Power conferred on:  Scottish Ministers 
Power exercised by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament for first 

regulations made under this power, thereafter negative 
resolution of the Scottish Parliament 

Provision

373. Section 198 of the Bill enables a Scottish information disclosure order scheme.  
Scottish Ministers may by regulations made under section 198(1) make provision about the 
application to the court by creditors for the obtaining of information about debtors, and the 
disclosure of that information to creditors to facilitate payment of debt due under decree or 
document of debt. 

Reason for taking power 

374. It is intended that the information disclosure order scheme will enable creditors to 
obtain information on debtors held by third parties that may assist enforcement of debt.  
Relevant information would include current account information for bank arrestment, and 
employment information for earnings arrestment. 

375. It is intended that the Scottish information disclosure order scheme will work in 
conjunction with any information disclosure and request scheme that may be developed for 
England and Wales.   

376. The Executive intends to closely follow developments for England and Wales, and an 
important consequence of that is that the Executive is not expected to be in a position to 
prepare draft regulations for the Scottish Parliament to consider during the passage of the 
Bill. Section 198 does however set out clearly the matters which may be included in such 
regulations. These include: 

arrangements for applications by creditors, or their representatives; 
the powers of the sheriff; 
types of information that can be obtained, and from whom;
failures to provide information; and 
disclosure to the creditor. 

Choice of level of scrutiny 

377. The first set of regulations will set out detailed provision for an important new 
scheme, impacting on the privacy and property of debtors.  The Executive considers it 
appropriate that the first regulations be subject to the highest level of Parliamentary scrutiny.  
They should therefore be subject to affirmative procedure, following the model used for the 
Debt Arrangement Scheme regulations made under section 7 of the 2002 Act. 
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378.  Thereafter, any subsequent regulations are likely to be of an administrative nature, 
developing the key principles and mechanics of any scheme which has already been the 
subject of full debate.  Later regulations made under this section will therefore be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. Negative resolution 
procedure is considered to offer an appropriate balance in those circumstances between, on 
the one hand, expedition and convenience and, on the other, the need for scrutiny for a 
provision of that nature.

Part 16 – General and miscellaneous 

Section 201 – Orders and regulations

Power conferred on:  Scottish Ministers 
Power exercisable by:  Orders or regulations 
Parliamentary procedure:  As for the principle statutory instrument  

Provision

379. Section 201(2)(b) of the Bill confers on Scottish Ministers a power, when making any 
order or regulation under the Bill, to make such incidental, supplementary, consequential, 
transitory, transitional or savings provision as Scottish Ministers think fit. 

Reason for taking power 

380. Any body of new law, particularly one contained in a large law reform measure such 
as the Bill, gives rise to a need for consequential or ancillary provision dealing with the effect 
and implications of change.  In some cases it is possible to make ancillary and consequential 
provision when the Act is passed, as will for example be the case for the minor and 
consequential amendments made in schedule 5 to the Bill. 

381. In most cases it is neither practicable nor sensible to make ancillary provisions in the 
Bill.  It may not be practicable because of the need for a flexible response to the exact way in 
which expected or intended consequences manifest themselves, or because of the need to 
react to any unintended consequences of change.  It may not be sensible because legislative 
time is valuable, and considering long lists of minor amendments or provisions in a Bill is not 
always the best use of either Parliamentary or Executive resources. 

382. The Executive considers therefore that it is appropriate for Scottish Ministers to have 
power to make ancillary provision when making other orders and regulations.  In some cases 
the need for the ancillary provision will only have been identified during the drafting of the 
order or regulation in question.  In many cases, of course, the Executive already expects that 
Scottish Ministers will use the ancillary provision powers to deal with known issues.  

383. Incidental and supplemental provision is likely to be needed when making regulations 
under section 117(2) of the Bill to specify a description or class of property that is subject to 
residual attachment.  As discussed in the Policy Memorandum the range of property 
potentially subject to residual attachment is very wide, and therefore the scope of the power 
to make ancillary provision needs to be broad enough to do all that is necessary or expedient 
if such regulations are to have the desired effect.  
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384. The Bill makes radical reforms to key aspects of Scots law.  The consequences of 
such deep rooted change can be felt across a wide range of other provisions.  The Bill makes 
consequential changes to primary legislation dealing with (for example) the reform of the 
court officer professions where identified to date, but other changes are likely to be needed on 
that one area alone.  The Executive also expects that there will be a need to make 
consequential changes to a wide range of subordinate legislation. 

385. The Executive expects that transitory provision will be needed to facilitate 
implementation of some reforms.  The Bill introduces new diligences such as money 
attachment as well as the new messengers of court profession. If (say) money attachment is 
commenced before court messengers come into existence then, for a period, references to 
‘messenger of court’ will need to be read as references to a sheriff officer or messenger-at-
arms. 

386. The Executive expects that transitional provision will also be needed.  The Bill 
reduces the period before the automatic discharge of a sequestrated debtor from three years to 
one year.  That creates a need to deal fairly with debtors who are subject at commencement of 
that change to the three year period.  Transitional arrangements can provide such debtors with 
an early discharge.  

387. The Executive expects that savings provisions will be needed when section 15 of the 
Bill makes debtor petition proceedings incompetent in the sheriff courts.  The rights of 
debtors, and perhaps creditors and third parties, will need to be saved for any pending 
petitions in the courts when that provision is commenced.   

388. Any ancillary provision made under this power will not, of course, be open ended.  It 
will only be competent in so far as the provision relates to the order or regulation in question, 
and the power is to that extent constrained by the scope of the instrument in which it is made.  

Choice of procedure 

389. The making of any incidental or other provision under this section will be made as 
part of another instrument, and will therefore be subject to the level of scrutiny considered 
appropriate for that instrument.  

Section 202 – Ancillary provision

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament, unless the
    order amends an Act in which case affirmative resolution 

Provision

Section 202 of the Bill confers on Scottish Ministers a free standing power to make by order 
such incidental, supplementary, consequential, transitory, transitional or savings provision as 
they consider necessary or expedient.  Section 202(2) applies that power to modification of 
any enactment (including the Bill) or instrument, although where that is done, section 201(4) 
provides that the instrument will be subject to affirmative procedure.   
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Reason for taking power 

390. The reasons for giving Scottish Ministers a power to make ancillary provision are 
discussed above under section 201.  The Executive considers that it is appropriate in a large 
law reform measure to have a separate power to make a free standing order.  This will 
provide Scottish Ministers with flexibility to deal with (say) consequential amendments in a 
separate instrument. 

391. The Executive considers that this free standing power should extend to modification 
of enactments, including the Bill.  As for ancillary provision under section 201 of the Bill, the 
Executive expects that Scottish Ministers will use the ancillary provision powers to make 
such modifications. 

392. Where (for example) an order is made specifying a description or class of property 
that is subject to residual attachment, the nature of the property may be such that the schedule 
of attachment required under section 121(2) is inappropriate.  For that class of property 
therefore it may be appropriate to amend section 121(2) to make some other provision. 

393. Where (for example) regulations are made under section 43(4) of the Bill conferring a 
function on the Scottish Civil Enforcement Commission, those regulations may amend other 
enactments but they may not amend the Bill.  It may be appropriate to use the power in 
section 201(2) to amend section 43(1) of the Bill so that the name of the Commission takes 
account of the new function.

Choice of procedure 

394. Where a free standing order makes (say) consequential amendments to subordinate 
legislation, then negative procedure is considered to offer the right balance between 
convenience and scrutiny.  Where however an order changes primary legislation the need for 
proper scrutiny of such a measure means that it is considered that Parliament should debate 
and approve the intended changes before they are made.  

Section 204 – Short title and commencement

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  None 

Provision

395. Section 204 of the Bill provides that Scottish Ministers may by order appoint a day 
when the provisions of the Bill shall come into force. Such an order may appoint different 
days for different purposes. 

Reason for taking power 

396. A large law reform measure such as the Bill should not come into force on Royal 
Assent, or indeed on a single day.  The Executive considers that the provisions of the Bill 
should be commenced at different times and for different purposes as Scottish Ministers think 
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appropriate or expedient.  This will give those affected by the changes a change to adjust to 
the new regime over a reasonable period of time.  Current thinking is that most of the 
provisions in the Bill will be brought into force in stages during the second half of 2007. 

Choice of procedure 

397. The decision on when and to what extent the Bill is commenced is an administrative 
issue for Scottish Ministers.  As is usual therefore, the Executive considers that the 
commencement powers should not be subject to any Parliamentary procedure. 
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ANNEX

SCOTTISH CIVIL ENFORCEMENT COMMISSION – RULES AND GUIDANCE 

Section 47 – Register of messengers of court

1. This section provides that the Scottish Civil Enforcement Commission may make 
rules prescribing the particulars and other information to be recorded in the Register of 
messengers of court, and regulating associated matters. 

2. The Commission will make rules about a number of matters, including the conduct of 
officers, as discussed below.  The Executive considers that procedural issues such as those 
regulated here are best left to the Commission, in the same way that procedural matters in the 
courts are left to the Court of Session to determine and review as needed.  

Section 48 – Code of Practice

3. This section requires the Scottish Civil Enforcement Commission to prepare and 
publish a code of conduct in relation to the work of messengers of the court.  The code may 
be updated from time to time and must be laid before the Scottish Parliament.  

4. We anticipate that the code will be a comprehensive guide to all aspects of the work 
of messengers and will cover all aspects of behaviour, including management of conflicts of 
interest, equality and diversity, and dealing with the public. It may also advise on professional 
standards, and how they are to be applied in the range of circumstances that a messenger of 
the court might find themselves in. 

5. The code will be a practical document capable of adaptation and updating regularly to 
encompass the range of professional practice issues that might arise. It must therefore be a 
fluid document subject to extensive and continuing consultation with the profession.  The 
Executive therefore considers that the Code should not be made by statutory instrument. 

Section 52 – Appointment of messenger of court

6. The Scottish Civil Enforcement Commission will have responsibility for the 
recruitment and appointment of messengers of court, the new unified court officer profession.  

7. The Bill gives the Commission responsibility for making rules about the qualification, 
examinations and training required before someone can become a messenger of court. It is 
expected that these new arrangements will follow a detailed review of current arrangements 
by key stakeholders during Bill implementation. Appropriate transitional arrangements will 
also have to be agreed with those most immediately affected. It is hoped that any new 
arrangements will widen the scope for widening the pool of candidates and encourage more 
applications from under represented groups. Consideration will be given for example to 
distance learning options and college based learning to increase the profile of this work. 

8.  Initial meetings with the professional association have begun to set out the terms of 
reference for this work. Any new arrangements will have to be kept under review and take 
account in developments in the educational and professional environment. The Executive has 
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therefore concluded that these rules should be developed and maintained by the independent 
regulator, and not be made by statutory instrument. 

Section 53 – Annual fee

9. This section enables the Scottish Civil Enforcement Commission to charge 
messengers of court an annual fee. This will enable the Commission to raise a modest income 
from messengers of the court.  It is expected that this fee will be modest at between £50-100 
per annum. It is anticipated that this will compensate in part for the administration cost of the 
registration process for officers.  

10. It is expected that the fee will be reviewed annually and will be capable of being paid 
in instalments and by various payment methods. The section makes it clear that Scottish 
Ministers must approve the fee levels. This is largely an administrative matter, which 
encompasses routine financial administration for a non-departmental public body.  The 
Executive does not therefore consider it necessary that the fee arrangements should be made 
by statutory instrument. 

Section 55(4) – Conduct of messengers of court

11. Section 55(4) of the Bill gives the Commission power to make rules: 

regulating the conduct of messengers of court, so far as not provided for in the Bill; 
prohibiting the undertaking of activities by messengers of court which appear 
incompatible with their functions; 
permitting the undertaking of activities for remuneration by messengers of court 
which appear not to be incompatible with their functions; 
providing for accounts, records, and caution; and 
regulating other matters that the Commission considers appropriate. 

12. The Commission will make rules about conduct and business issues in the same way 
as it will make rules about qualification, examinations and training.  It is intended that the 
Commission will work closely with the existing professions and the new profession to make 
rules that are relevant and proportionate, and properly reflect the issues that officers face in 
their day to day working lives.  The Commission, and not the Executive, will be the owner of 
these rules.  It is expected that this will help foster professionalism and efficiency. 

Section 61 – Referrals to the disciplinary committee

13. This section enables the Commission to develop comprehensive and detailed 
procedures for the disciplining of messengers of court. These rules will cover the inspection 
and investigation of messengers and the operation of the disciplinary committee itself. These 
rules will in essence be an internal administrative matter, but arrangements must be approved 
by the Scottish Ministers. It is proposed that the disciplinary committee of the Commission 
will be added to the list of bodies supervised by the Scottish Council of Tribunals. This will 
ensure that its workings are open, fair and transparent. It is not considered necessary for such 
rules to be made the subject of Parliamentary procedures. 
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Enterprise and Culture Committee 

7th Report, 2006 (Session 2) 

Stage 1 Report on the Bankruptcy and Diligence etc. (Scotland) Bill  
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION AND BACKGROUND 

1. The Bankruptcy and Diligence etc. (Scotland) Bill (SP Bill 50) ("the Bill") was 
introduced on 21 November 2005 by the Deputy First Minister and Minister for 
Enterprise and Lifelong Learning, Nicol Stephen MSP. The Parliamentary Bureau 
agreed that the Enterprise and Culture Committee ("the Committee") should be the 
lead Committee1. 

2. Under Rule 9.6 of the Standing Orders, the lead committee has the 
responsibility to report to the Parliament on the general principles of the Bill. This 
report summarises the views of the Committee on the general principles of the Bill 
and completes our work at Stage 1. 

3. The Finance Committee took evidence on matters relating to the Financial 
Memorandum accompanying the Bill. Its report is attached as Annex F. The 
Committee’s views on the report received from the Finance Committee are set out 
in paragraphs 229 to 233. 

4. The provisions of the Bill that confer powers to make subordinate legislation 
were referred to the Subordinate Legislation Committee under Rule 9.6.2. The 
Subordinate Legislation Committee’s report is attached as Annex G. The 
Committee’s views on the report received from the Subordinate Legislation 
Committee are set out in paragraphs 225 to 227. 

5. This bill deals with a complex and particularly technical area of law. 
Therefore, a glossary of terms has been set out as Annex A. 

Adviser

6. The Committee is grateful to Nicholas Grier of Napier University for his 
services as our adviser during the course of the Bill. 

                                            
1 Minutes, Parliamentary Bureau, 22 November 2005, PB/S2/05/MINS/34, The Scottish Parliament 

SP Paper 559 1 Session 2 (2006) 
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Preamble

7. In the early 1970s, the UK Parliament passed the Consumer Credit Act 1974. 
Then consumers had a choice of two or three credit cards and one of the few 
outlets for a loan was via high street banks. Today, there are over 1,300 different 
credit cards on offer and in addition to the banks, consumers and businesses can 
approach building societies, finance companies and even supermarkets to borrow 
money. 

8. Recent estimates suggest that the level of UK personal debt now stands at 
over £1.1 trillion and Citizens Advice Scotland now estimates that the average 
debt owed by its clients is now in excess of £13,000 – a 64% increase in the 
average level of client debt in Scotland since 20012. 

9. The consequences of this level of debt are obvious. According to the Scottish 
Executive, the number of sequestrations (bankruptcies) has risen from 2,701 in 
1997/98 to 3,521 in 2004/05. In terms of personal insolvencies, the figures have 
risen from 3,591 to 9,662 over the same period. Meanwhile, UK repossessions by 
mortgage lenders rose from 6,030 in 2004 to 10,250 in 2005. Bank and other 
forms of arrestments are on the rise, from 86,374 in 1996 to 155,432 in 2003.  

10. Outwith consumer debt, businesses are also facing challenges. Although 
recent figures published by the UK Department of Trade and Industry show that 
the corporate failure rate in Scotland fell by 9 per cent to 128 in the past year3, the 
level of company liquidations has risen in Scotland from 477 in 1997 to 621 in 
20044. The Committee recognises, however, that the bill has no impact on 
corporate liquidations.  

11. The reasons for such increases in personal and business-related debt are 
complex. In part, some suggest that credit is too easy to come by and there are 
too many examples of irresponsible lending. Clearly, there are a number of wider 
societal issues about debt that need to be addressed.  

Purpose of the Bill 

12. According to the Scottish Executive, the Bill implements the Partnership 
Agreement5 commitment to legislate on personal bankruptcy and diligence to 
modernise the law, strike a better balance between creditors and debtors and 
promote an entrepreneurial culture by recognising the need to support risk-taking 
as a means of growing the economy6. 

13. The Committee has identified four main areas within the Bill, namely— 

 Bankruptcy (part 1 of the Bill) 

                                            
2 Citizens Advice Scotland, written evidence 
3 The Insolvency Service, First Quarter Statistics for 2006, 5 May 2006, INS/Com/03
4 Office of National Statistics, Statistics and Analysis Directorate. Statistics Release - 4 November 
2005. 
5 Scottish Executive, A Partnership for a Better Scotland: Partnership Agreement 
6 Bankruptcy And Diligence etc. (Scotland) Bill, Policy Memorandum, SP Bill 50-PM 
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 Floating Charges (part 2 of the Bill) 

 Enforcement (part 3 of the Bill) 

 Diligences (parts 4 to 15 of the Bill) 

14. The key policy provisions within each of these four areas are to— 

Bankruptcy 

 reduce the bankruptcy period from three years to one year; 

 protect the public and business interests through the introduction of 
bankruptcy restrictions orders and undertakings placed on 
potentially fraudulent or culpable debtors; 

 encourage a responsible attitude to debt by continuing to require 
debtors to contribute towards their sequestration where possible by 
introducing income payment orders and agreements; 

 reform the requirements for "apparent insolvency"; 

 reform restrictions and disqualifications on debtors; 

 introduce increased transparency in and monitoring of protected 
trust deeds; 

 streamline the bankruptcy process and reduce court involvement; 

 take bankruptcy proceedings out of the Court of Session and 
consolidate them in the sheriff courts; 

Floating charges 

 reform generally the regime for floating charges by setting up a new 
Register of Floating Charges and reform how they work in practice; 

Enforcement 

 establish a Scottish Civil Enforcement Commission to operate as the 
sole regulatory body to determine and oversee all matters relating to 
enforcement; 

 disband the existing Advisory Council of Messenger-at-Arms and 
Sheriff Officers; 

 merge the existing offices of messenger-at-arms and sheriff officers; 

Diligences 

 Reform main types of diligence used against heritable (immoveable) 
property by— 
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abolishing adjudication for debt and replacing it with two new 
diligences, known as land attachment and residual attachment 
(Part 4 of the Bill); 

reforming the law on inhibition, both on the dependence and in 
execution (Part 5 of the Bill); 

 Reform main types of diligence used against moveable property 
by— 

reforming the law of arrestment, both on the dependence and 
in execution (Part 6 and Part 10 of the Bill); 

introducing a new diligence on the dependence to attach 
moveable property in the hands of a debtor, as a potential 
preliminary diligence to attachment (introduced by the Debt 
Arrangement and Attachment (Scotland) Act 2002) to be 
known as ‘interim attachment’ (Part 7 of the Bill); 

introducing a new diligence to attach money in the hands of a 
debtor, known as ‘money attachment’ (Part 8 of the Bill); 

reforming the law of diligence against earnings (Part 9 of the 
Bill); 

 Reform of less commonly used forms of diligence by— 

abolishing outdated forms of diligence, such as actions of 
maills and duties, sequestration for rent and adjudication in 
security (Part 6 and Part 11 of the Bill); 

amending the law governing the Landlord’s Hypothec (Part 11 
of the Bill) by introducing restrictions; 

amending of the law on the arrestment of ships and cargo 
(Part 14 of the Bill);  

 Introduce a system for enabling the courts to obtain information 
about a debtor’s assets to facilitate more efficient and effective use 
of diligence (Part 15 of the Bill). 

15. We return to some of these provisions in subsequent sections of this report. 

Adequacy of the consultation  

16. Part of the Committee’s role at Stage 1 is to consider whether the Scottish 
Executive has consulted appropriately at the pre-legislative stage. To date, there 
have been three consultations carried out by the Executive7. The first, in April 

                                            
7 A fourth, on reform of protected test deeds, is still ongoing. 
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2002, covered the enforcement of civil obligations in Scotland8. 68 responses 
were analysed by the Executive as part of its report published in November 2002. 

17. Second, in November 2003, the Executive published a consultation entitled, 
Personal Bankruptcy Reform in Scotland: a modern approach9. In March 2004, the 
Scottish Executive published its analysis of the 84 responses received. 

18. Finally, in July 2004, the Executive consulted for a third time with a document 
on modernising bankruptcy and diligence in Scotland, which included a draft Bill10. 
102 responses were analysed by the Scottish Executive. 

19. Additionally, throughout the process, the Executive has held a series of 
external public meetings11. In the Committee’s opinion, external bodies and the 
general public have, at least in theory, had an opportunity to comment on these 
particular matters. 

20. We would like to encourage the Executive to make more use of "working 
groups" and other participative forms of engagement that try to resolve problems 
and ‘road test’ ideas before legislation is published. This would mean that there 
would be less likelihood of amendments being required at stages 2 and 3 and 
more consensus built on the detail of a Bill. The difficulties with the practical 
implementation of money attachment (referred to at paragraphs 175 to 185) are 
one such area where a different type of consultation could have solved problems 
before the Bill was introduced. 

21. The Committee is aware that there have been some complaints about the 
fact that some of the Executive’s consultations are still ongoing, for example, on 
protected trust deeds, and that, in effect, the Committee is being asked to agree 
the general principles of the Bill without knowing the detail of the proposed 
statutory instruments that will give effect to the provisions in these areas12. Whilst 
this is not uncommon, it is a practice that the Committee considers less than 
desirable. The Committee also reiterates its preference that there needs to be an 
appropriate balance struck between those provisions written into primary 
legislation and those left to ministers to make by order or secondary legislation. 

22. Despite these caveats, the Committee considers that the pre-legislative 
consultation undertaken by the Scottish Executive has been adequate for the 
purposes of consulting on this bill but would encourage a more imaginative 
approach in the future with greater participative engagement with people and 
organisations. 

                                            
8 Further details can be found at: http://www.scotland.gov.uk/library5/justice/ecos-00.asp 
9 Further details can be found at: http://www.scotland.gov.uk/Resource/Doc/1097/0000854.pdf 
10 Further details can be found at: http://www.scotland.gov.uk/consultations/justice/cdbdb-00.asp 
11 Enterprise and Culture Committee, Official Report, 6 December 2005, c2552. 
12 Stirling Park, written evidence 
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PART 1 - BANKRUPTCY 

Introduction

What is bankruptcy? 
23. Borrowing money to pay for regular purchases, to buy major capital items 
such as a car or a house or to finance a business is a common feature in today’s 
society. However, for a proportion of those consumers or business that do so, 
things can go wrong and they may become unable to repay these debts. In some 
circumstances, this can lead to sequestration, also known as bankruptcy. 

24. The current legal framework for bankruptcy is set out in the Bankruptcy 
(Scotland) Act 1985 (the "1985 Act") as amended by the Bankruptcy (Scotland) 
Act 1993 (the "1993 Act"). The 1985 Act provides for two types of bankruptcy – 
sequestration and protected trust deeds. 

25. Sequestration is the legal process whereby the court transfers the assets of a 
debtor to a trustee for the benefit of the creditors. The appointed trustee first 
safeguards the assets and then realises the assets and repays the creditors as 
much as possible of the amount that they are owed. The appointed trustee must 
be a licensed insolvency practitioner (IP) or the Accountant in Bankruptcy (AiB). 
The AiB is both an agency of the Scottish Executive's Justice Department and the 
Chief Executive of the Agency.  

26. A protected trust deed (PTD) is a voluntary and less formal agreement 
whereby a debtor agrees with the trustee an affordable contribution without the 
court being involved. It should be noted that, whilst sequestration can apply to both 
individuals and partnerships, a PTD can only apply to an individual.  

27. The incidence of both types of bankruptcy has increased in recent years: 
sequestrations from 2,701 in 1997/8 to 3,521 in 2004/5; PTDs from 890 in 1997/8 
to 6,141 in 2004/5. At the same time, the amounts paid to creditors have declined: 
sequestration from 25.5p in the pound in 1999/2000 to 18.4p in 2004/05; PTDs 
from 34.1p in the pound in 1999/2000 to 22.2p in 2004/0513. It is important to note 
that the overwhelming majority of bankruptcies relate to consumer debt and not to 
business failure. 

What does the Scottish Executive intend? 
28. According to the Deputy Minister for Enterprise and Lifelong Learning, the 
policy intent of the Bill is not, as some have argued, to make bankruptcy a soft 
option14. The Executive intends to make changes to what happens both during 
and after a sequestration15. One means of this is to give the Executive the 
necessary powers to make what it believes are overdue changes to protected trust 
deeds16. 

                                            
13 Bankruptcy And Diligence etc. (Scotland) Bill, Policy Memorandum, SP Bill 50-PM 
14 Enterprise and Culture Committee, Official Report, 7 March 2006, c2742 
15 Ibid. 
16 Ibid. 
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29. Secondly, in the Executive’s view, the one-size-fits-all system is no longer the 
answer17. The minister noted in his evidence to the Committee that Scotland’s 
business start-up rate is lower than that of its competitors18. In his view, the Bill 
offers a chance to make Scotland a better place in which to do business19. He also 
noted that, as a result of the change to bankruptcy law in England in April 200420, 
there is no longer a level playing field21. The Executive believes that there is a 
need to ensure that businesses in Scotland are not put at a disadvantage22. 

30. In summary, the Executive considers that the current laws, made 20 years 
ago, are in need of reform as they are no longer fit for purpose23. In the minister’s 
view, they do not strike the right balance between the interests of debtors, 
creditors and the public; they make it too hard for people and businesses to start 
again, which is an important part of the entrepreneurial cycle and, in addition, the 
current law does not do enough to protect the public from reckless, feckless and, 
indeed, criminal debtors24. 

31. In light of the above, the Executive has introduced the Bankruptcy and 
Diligence etc. (Scotland) Bill, which promotes a series of reforms to the current 
legislative framework. The main provisions have been set out in paragraph 14 
above. The sections that follow give the Committee’s opinion on the main issues 
arising in relation to the key reforms to bankruptcy contained within this bill.  

Period of bankruptcy 

32. The 1985 Act sets a three year period of bankruptcy, during which time an 
undischarged bankrupt is subject to restrictions and disqualifications. The Scottish 
Executive wants to encourage personal and business restart whilst upholding a 
‘can pay, should pay’ principle. To help encourage individuals to move on with 
their lives, a reduction in the duration of bankruptcy is proposed but with 
safeguards and provisions for payments to creditors beyond the date of discharge. 
The Executive also states that the bulk of the work related to bankruptcy is carried 
out in the 6-12 months following bankruptcy. In the Executive’s view, a reduction to 
one year is necessary as this will bring the duration of bankruptcy in Scotland into 
line with England and Wales following the passing of the Enterprise Act 2002, 
which amended the Insolvency Act 1986 and came into effect on 1 April 200425.  

33. Most of the evidence received by the Committee indicated general 
contentment with this proposal. However, many questioned whether in relation to 
business restarts and the promotion of entrepreneurialism more generally, the Bill 
will make any difference at all. For example, Stephen Lawson of R3, the 
association of business recovery professionals across the UK, told the Committee 

                                            
17 Ibid. 
18 Ibid. 
19 Ibid. 
20 Enterprise Act 2002. For more information, see: 
http://www.opsi.gov.uk/acts/acts2002/20020040.htm 
21 Ibid. 
22 Ibid. 
23 Ibid. 
24 Ibid. 
25 SPICe briefing, 1 December 2005, Ref 05/73 
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that he "seriously" doubted "whether the changes that have been made in England 
and Wales, or the proposals to change bankruptcy law in Scotland, will do an 
awful lot to encourage entrepreneurship"26. On the other hand, Mike Norris of the 
Insolvency Service in England and Wales noted that "there is strong evidence that 
the severity of a bankruptcy regime has a significant effect on levels of 
entrepreneurship"27. This research suggests that a benign bankruptcy regime is 
better for entrepreneurs than a very severe one and that it increases self-
employment28. 

34. Whilst most of the evidence from organisations expressed support for a 
reduction in the period of bankruptcy from three years to one year, the Committee 
heard calls for the changes to the payment periods. In summary, many bodies 
appeared keen to align the period of bankruptcy with the period of payment of 
debts. The City of Edinburgh Council was typical of many of the submissions 
received, stating in written evidence that "not to synchronise payments with 
discharge creates unjust anomalies". The council added— 

"It seems to make no sense for an individual to be discharged and yet still 
carry forward the burden of payment from previous debts. This seems 
counter productive particularly for those seeking to restart or continue 
trading activity"29. 

35. Aligning the period of bankruptcy with the time for payment may, however, 
distort the proposed level playing field across the UK30 and non-trade creditors 
may not be content. In some respects, such synchronisation could see debtors 
after only a year’s worth of contributions to their creditors being free of any 
obligations after their discharge, even though the debtors are in employment and 
quite capable of paying creditors for a longer period. Additionally, as the Bill is 
currently drafted, debtors will be required to make payments out of their income to 
creditors (as is already the case) for up to three years and not one.  

36. The Scottish Executive is not supportive of a move to synchronise periods of 
bankruptcy with time for payment. In evidence to the Committee, members heard 
that "the synchronisation argument, although superficially attractive, does not 
stack up when one considers what its consequences might be for the behaviour of 
debtors and creditors"31. Of specific concern to the Executive is the view that this 
would prejudice the interests of creditors, particularly small businesses and be 
inconsistent with payment periods in trust deeds, which are three years32.  

37. The Committee recognises that the level of bankruptcy is already on the 
increase and that this bill will not necessarily stem this rise and might, given the 

                                            
26 Enterprise and Culture Committee, Official Report, 7 March 2006, c2727 
27 Ibid, c2717. 
28 ESRC Centre for Business Research, University of Cambridge, Bankruptcy Law and 
Entrepreneurship, Working Paper No. 300, March 2005 
29 City of Edinburgh Council, written evidence. 
30 The position in England under the Enterprise Act 2002 is that a person can be discharged from 
bankruptcy within a year, but that does not necessarily mean discharge of responsibility, which 
normally takes three years. 
31 Enterprise and Culture Committee, Official Report, 2 May 2006, c3062 
32 Ibid. 
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evidence from England and Wales, accelerate the trend. However, on balance, the 
Committee is content with the Executive’s proposal to reduce the period of 
bankruptcy from three years to one year. 

38. The Committee believes that the impact on the levels of entrepreneurial 
activity or business restarts will be negligible despite the change. The Committee 
suggests that this part of the policy memorandum accompanying the Bill has been 
over emphasised. The Committee believes that the desire to create a level playing 
field across the UK on bankruptcy periods is a more likely reason for the proposal. 

39. The Committee notes the call to synchronise the period for bankruptcy with 
the time for repayment. Such a change has obvious benefits but would have 
implications for creditors. At this stage, we do not believe that it is right to make 
such a change. 

Bankruptcy restrictions orders 

40. An undischarged bankrupt is currently subject to restrictions on how much 
credit they can obtain without informing the lender of their status. They are also 
disqualified from acting as a director of a company or serving as a Justice of the 
Peace or as a member of a local authority, the Scottish Parliament, the UK 
Parliament or the European Parliament. The current bankruptcy legislation does 
not distinguish between debtors who co-operate fully with their trustee and 
culpable debtors.  

41. The Scottish Executive now proposes that debtors will be discharged after 
one year. However, a debtor whose conduct is fraudulent or culpable will be 
subject to a bankruptcy restrictions order (BRO), which imposes particular 
restrictions on a debtor for a period of up to 15 years after discharge depending on 
the debtor’s conduct in relation to bankruptcy. Alternatively, a debtor who is not 
subject to a BRO may agree an undertaking to be bound by certain restrictions, 
known as a bankruptcy restrictions undertaking (BRU). BROs and BRUs will only 
apply to individuals and not to partnerships.  

42. Being subject to a BRO or a BRU would be similar in effect to being an 
undischarged bankrupt in that the debtor cannot be a receiver, i.e. appointed to 
take possession of a company which goes into receivership, and is disqualified 
from nomination, election and holding office as a member of a local authority. 
Scottish Ministers would also be able to make orders, subject to the approval of 
the Parliament, changing existing provisions by which a debtor is disqualified from 
being elected or appointed to an office or position. 

43. In the range of submissions to the Committee, a variety of issues were raised 
in relation to BROs. First, there is concern at the administrative procedures. BROs 
are intended to help prospective creditors or employers essentially to vet an 
applicant through the ability to search through records held centrally. In this way, 
the suitability of a person can be assessed with the help of a system that contains 
data on those people subject to a BRO or BRU. However, given the flexible 
lifestyle of many people and their ability to move around the country or indeed to 
and from the EU for work, how well will central record-keeping systems be able to 
cope. 

 9

613



Enterprise and Culture Committee, 7th Report, 2006 (Session 2) 

44. The Committee is aware that some Government projects of this type have a 
poor track record, for example, the problems at the Child Support Agency or at the 
Glasgow Passport Office. There must be questions as to how well the system will 
cope with, for example, a debtor who moves around Scotland, moves to England 
(where there is a different BRO registration system), moves abroad, changes 
name, or borrows money from a friend rather than a bank.  

45. With the sanction for breach of a BRO being contempt of court, the 
Committee believes it will be important that any administrative arrangements for 
registration and ongoing tracking of people in receipt of a BRO or BRU are 
efficient, effective, easily accessible to external bodies and transparent. 

46. The Accountant in Bankruptcy, which will exclusively manage the system of 
BROs and BRUs, believes that there is sufficient time to put the necessary 
administrative procedures in place33. Its staff also intend to model any systems on 
those of the Insolvency Service in England and Wales.  

47. As the sole body in charge of the business of issuing bankruptcy restrictions 
orders and undertakings, third parties such as insolvency practitioners will have to 
go through the AiB to request that a BRO or BRU be applied. What, however, is 
the procedure if there is a dispute between the AiB and an insolvency practitioner 
as to the award or otherwise of a BRO or BRU? 

48. The Committee urges the Scottish Executive and the Accountant in 
Bankruptcy to ensure that a centralised record-keeping system for bankruptcy 
restriction orders and undertakings will be open, transparent and efficient. 

49. We recommend the creation of a system of appeal, perhaps to the 
sheriff court, where there is a dispute between the Accountant in Bankruptcy 
and a third party on the award or otherwise of a bankruptcy restrictions 
order or undertaking. 

50. Finally, we note the comments by Money Advice Scotland with regard to the 
representation by money advisers in bankruptcy restrictions orders and 
undertakings as they are unlikely to be able to put forward a client’s case in court, 
given current court procedures that prevent their participation34. 

51. The Committee considers this unnecessarily restrictive and 
recommends that the Scottish Executive consider this matter along with 
appropriate agencies and the judiciary. 

Trustee in sequestration 

52. The 1985 Act provides for interim and permanent trustees. The interim 
trustee safeguards the debtor’s estate pending the appointment of a permanent 
trustee, ascertains the reasons for the debtor’s insolvency and ascertains the state 
of the debtor’s liabilities and assets. The permanent trustee among other things, 
recovers, manages and realises the debtor’s estate and distributes the estate 
among the creditors. In the interest of streamlining the bankruptcy process, the 
                                            
33 Enterprise and Culture Committee, Official Report, 28 February 2006, c2701 
34 Money Advice Scotland, written evidence 
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Executive proposes that, from the time of sequestration, there should only be one 
trustee, to be known as the trustee in sequestration. 

53. Most of the relevant provisions contained within the Bill are supported, 
in the main, by external bodies as well as by the Committee. However, the 
Committee recommends that there must be a minimum level of investigation 
carried out by a trustee into the reasons for a debtor’s insolvency and the 
state of the debtor’s liabilities and assets. 

Jurisdiction

54. The Bill alters the legal avenue under which petitions for bankruptcy are dealt 
with. Currently, these are mainly by the sheriff courts. However, some creditors 
choose to submit petitions to the Court of Session. As such, applications for recall 
(cancellation) of a bankruptcy and applications for reduction or a suspension of a 
sequestration are currently dealt with only by the Court of Session, which is a very 
expensive process. The Scottish Executive considers that no creditor petitions for 
bankruptcy are so complex that they must be dealt with in the Court of Session. 
The question of recall procedures is a subject raised by Mr Edward Fowler in his 
petition to the Parliament (PE 865), which was referred to the Committee. 

55. The Committee believes that recall should be a matter for the sheriff court 
and not the Court of Session and that there must be an ‘appeal process’ that is 
both fair to the debtor whilst not unnecessarily slowing down the system. 

56. One further matter raised in relation to jurisdiction is the Bill’s provisions to 
open the provision of services by insolvency practitioners (IPs) to organisations 
and individuals from outwith Scotland. For the Institute of Chartered Accountants 
of Scotland (ICAS), this raises practical concerns. In its written evidence, ICAS 
indicated that it does not feel that "the interests of debtors and creditors would be 
well served by an IP who is acting remotely and does not meet the debtor"35 and 
"it is important that any English IPs taking work in Scotland should be competent in 
the law and procedures of Insolvency in Scotland"36. Finally, ICAS believes "that 
there is a very real danger that it could open the floodgates in Scotland to 
unregulated debt consolidators, who mainly operate South of the Border"37. 

57. The Committee is not convinced that opening the Scottish market to 
insolvency practitioners from elsewhere will necessarily be a problem in that 
consumers of such services will be able to make an informed choice of firm. 
However, we do have concerns that any IP or, more importantly, unregulated debt 
consolidators operating in Scotland conform to high standards and good practice 
and be able to demonstrate a competence in the relevant Scottish legislation. 

58. The regulation of such professions is a reserved matter and, as such, 
the Committee recommends that the Scottish Executive discusses the 
issues raised by ICAS with the UK Government to see what can be done. 

                                            
35 ICAS, written evidence 
36 Ibid. 
37 Ibid. 
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Debtor’s home 

59. The current legislative framework for bankruptcy provides for the sale of the 
debtor’s home. Such an action can have severe social consequences for a debtor 
with dependents living in the family home. However, at the moment, any trustee 
need not take steps to sell the home with any urgency and, in a rising housing 
market, will have an incentive to wait. This causes uncertainty for debtors and their 
families. The Scottish Executive proposes setting a time limit of three years on the 
period during which a trustee has to take some action in respect of realising the 
debtor’s home. 

60. Some witnesses giving evidence to the Committee questioned whether the 
"family home" should be included in bankruptcy procedures at all38. On the other 
hand, to exempt the family home (as, for example, in the USA) may give rise to 
complaints from creditors that not all the assets of a debtor are being considered 
(the principle of ‘universal attachability’). Moreover, research in England suggests 
that most bankrupts do not own their homes anyway39. 

61. The Committee recognises that there will be some occasions where the sale 
of a debtor’s home is merited during bankruptcy proceedings and some where it is 
not. In our view, a ‘one-size-fits-all’ approach is not the best way to proceed. We 
believe that careful consideration must be given as to whether the forced sale of 
the debtor’s home would lead to homelessness or whether there would be 
sufficient assets left over from the sale after the debts have been paid for the 
debtor to use the remaining capital to purchase or rent a new home. 

62. In our view, it would make no sense for bankruptcy proceedings to 
cause homelessness. The Committee recommends that the Executive 
ensures that its proposals in this part of the Bill are consistent with its 
policies on tackling homelessness and to bring about any changes that are 
necessary. 

63. The Committee would also like to see the Executive close one potential 
loophole should the Bill’s existing provisions remain, namely that debtors could re-
mortgage a property prior to entering into a trust deed. The property would, 
consequently, no longer be considered as an asset and the trust deed in effect is 
income only. Additionally, for a one-off fee of £500, the debtor could freeze the 
equity in the house during the timetable of the trust deed. After discharge, with 
rising house prices, the debtor would see the value of his or her property rise 
substantially and would simply be able to repay the re-mortgage and, most likely, 
recoup a sum well in excess of the £500 fee. Creditors would not, however, 
receive any sums from the asset that is the debtor’s house. 

64. The Committee believes that this kind of practice, especially where 
advised by a third party, is not consistent with the spirit of the Bill. We 
recommend that the Scottish Executive considers tabling amendments at 
stage 2 that will require a trustee to conduct a search as to whether such a 
re-mortgage has taken place within the previous 12-months. If this is found 

                                            
38 Enterprise and Culture Committee, Official Report, 17 January 2006, c2603 
39 Dr John Tribe, Kingston University, Bankruptcy Courts Survey 2005 
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to be the case, the Accountant in Bankruptcy should be afforded the 
possibility of preventing the trust deed from being protected. 

65. Finally, although the regulation of financial services and debt
consolidation services is reserved, the Committee recommends that the 
Executive discusses with the UK Government whether it is possible to 
penalise any such advisers providing such advice to debtors to re-mortgage 
before entering a trust deed. 

Trust deeds and protected trust deeds 

66. A trust deed is where a debtor transfers some or all of his/her assets to a 
trust which is looked after by a trustee. The trustee uses the income arising from 
those assets to pay the creditors over a period of time. Once the debts are all paid, 
the trust is dissolved. A debtor who has granted a trust deed is still at risk of 
diligence or being sequestrated by a creditor who has not agreed to the trust deed. 

67. A protected trust deed is similar, but all the debtor’s assets are transferred to 
a trust and, provided a majority in number or one third in value of the creditors 
have not successfully objected to the deed, it will be registered with the 
Accountant in Bankruptcy, thus giving protection to the debtor. The debtor is then 
free from diligence and the trustee uses the income from the assets to pay the 
creditors. Protected trust deeds will only be entered into where there is a prospect 
of a dividend but they are cheap to operate, with no cost to the public purse. They 
also avoid the stigma of bankruptcy and the debtor is not subject to the usual 
restrictions of bankrupts. They are only really useful where debtors have assets 
and some income. They are not useful, however, for debtors with ‘no income and 
no assets’ ("NINAs"). 

68. According to the Scottish Executive, in 2004-05, there were 6,141 PTDs 
registered by the AiB, up from 890 in 1997-9840. Similarly, the dividends paid to 
creditors in completed insolvency cases for PTDs fell from 34.1p/£ in 2000 to 
22.2p/£ in 200541. It is the intention of the Executive to modernise PTDs through 
subordinate legislation under the 1985 Bankruptcy Act and this Bill extends the 
enabling powers needed to carry through that reform. 

69. The Executive’s main concerns are set out in the policy memorandum 
accompanying the Bill42. This states that regulation of PTDs has to date been very 
‘light touch’. The Executive notes that the AiB’s functions are limited to entering 
any PTD in a public register and, if asked, determining the trustee’s remuneration 
and outlays. The Executive believes that the ‘light touch’ approach can be justified 
if PTDs deliver a clearly better return for creditors and do not leave a gap in public 
and business protections. However, the Executive considers that the present 
arrangements for PTDs cannot be justified on either basis. 

70. Although the Executive has not yet provided the Committee with the detail of 
its plans following the ongoing consultation on PTDs, there are already concerns 

                                            
40 Bankruptcy And Diligence etc. (Scotland) Bill, Policy Memorandum, SP Bill 50-PM 
41 Ibid. 
42 Ibid. 
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being raised by other bodies. ICAS believes that they are now better regulated 
than ever before, that setting a minimum return to creditors will pose problems and 
that 30p/£ (as proposed in the consultation) is too high43. Credit Unions are 
concerned that the inclusion of debts owed to them within trust deeds will have 
implications for them and their ability to operate. 

71. The Committee agrees at this stage, however, that protected trust deeds 
should continue to have a major role to play and that they should be simple to 
access, rigorously monitored and appropriately regulated. Furthermore, the 
Committee does not believe that the case has been made for the setting of a 
minimum dividend of 30 pence in the pound. We are also supportive of the call for 
the Executive to consider the impact on credit unions. 

72. We agree with the minister’s suggestion that the regulations in this area 
should be subject to the affirmative procedure, or even a ‘super affirmative’ 
procedure, and we recommend that suitable amendments are introduced at 
stage 2 to give effect to this. 

Status and powers of the Accountant in Bankruptcy 

73. According to the Scottish Executive, the current legislative framework 
involves the courts in bankruptcy proceedings to a greater extent than is now 
considered necessary. The Bill aims to reduce the involvement of the courts and 
streamline the process by giving greater responsibilities to the AiB. However, the 
AiB does not currently have the same powers as an officer of the court and the Bill 
seeks to change this. 

74. Currently, the Accountant in Bankruptcy is in charge of the process of 
sequestration in Scotland and ensures that various registers, particularly those 
relating to sequestrations, protected trust deeds and corporate insolvencies, are 
properly maintained. Nominees in the AIB’s office act as the trustees in 
sequestration in about 90 per cent of all sequestrations. Of those, a large number 
are subcontracted out on an agency basis to various insolvency practitioners.  

75. The Accountant in Bankruptcy is also the appointed administrator under the 
Debt Arrangement and Attachment (Scotland) Act 2002 and supervises that area 
of business. The office audits and checks the remuneration that is payable to 
trustees and complies with various other legislation. 

76. Additionally, the Bill gives the AiB powers to be more involved in the process 
of protected trust deeds and to audit the accounts of trustees in such deeds and fix 
their remuneration and outlays. Finally, the AIB will gain significant new roles in 
relation to bankruptcy restrictions orders and undertakings. 

77. The Committee is content with the new status of, and roles for, the 
Accountant in Bankruptcy. However, we do have concerns regarding its ‘business 
plan’ and costings. Some of these issues were raised by the Finance Committee 
and we consider these further below. 

                                            
43 ICAS, written evidence 
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78. Our main concern is that we are not convinced that enough planning has 
been done within the AiB and the Executive in relation to what level of work the 
AiB will be expected to carry out, what resources will be required and what 
systems and procedures will be necessary. This is an issue that has been raised 
by the Finance Committee, whose views we share. For example, when asked if 
the AiB had factored in the 66% increase in sequestrations in Scotland between 
Q4 of 2005 and Q4 of 2004, the AiB responded— 

"back in June 2005, when we tried to assess what the bankruptcy figures 
would be on implementation of the Bill, we thought that bankruptcies would 
rise by 25 per cent. We must now consider the implications of an increase 
of considerably more than that—60-odd per cent. We must now reassess 
what the rate and number of bankruptcies at the time of implementation will 
be"44. 

79. In fact, many of the cost estimates in the Financial Memorandum are 
presented on the basis of a 25% increase in bankruptcies, yet recent increases in 
the number of bankruptcies are substantially higher. 

80. The Committee has reservations that the budgets and resources to be 
provided to the Accountant in Bankruptcy will be sufficient and recommends 
that the Executive takes steps to consider the likely level of work that will be 
required and resource the service accordingly. 

81. Whilst we recognise the views expressed by the Minister in his letter to 
the Committee (dated 5 May 2006)45, the Committee believes that it is 
important that the Executive considers the points raised by the Finance 
Committee in its report and recommends that a revised Financial 
Memorandum is now required. 

Debt advice 

82. The Scottish Executive proposes that, before a creditor can petition for 
sequestration, debtors must be provided by creditors with a debt advice and 
information package (DAIP). The nature of the DAIP will be determined by Scottish 
Ministers and copies of relevant leaflets were sent to the Committee as evidence. 
However, as the Committee heard in oral evidence, "it is the experience of Shelter, 
and of all agencies that deal with persons with debt problems, that a large 
proportion of debtors do not seek advice, and do not engage with legal processes 
until the last minute"46. 

83. The Committee welcomes the proposal that creditors will have to send 
debtors information in the form of leaflets etc. However, experience shows that 
many debtors will simply ignore anything that is sent by post. 

84. In relation to the Executive itself, the Committee encourages ministers to 
continue to support the development of credit unions and to help this sector 
expand their operations. 
                                            
44 Enterprise and Culture Committee, Official Report, 28 February 2006, c2703ff 
45 Volume 2 
46 Shelter, written evidence 
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85. Finally, we recommend that the debt advice and information package be 
extended to protected trust deeds and advice provided by insolvency 
practitioners. 

Access to credit 
86. Of significantly more value than the provision of debt advice and information 
packages would be efforts to educate and support people to plan their finances 
better, to regulate the credit industry and prevent mis-selling and inappropriate 
lending to unsuitable people. Much of this area is, however, reserved. 

87. The Committee is aware that this issue is complex and wide-reaching. To 
comment in any depth is not possible within the context of this report and the Bill in 
particular. However, we are aware of the work being done by many organisations 
and, in particular, by our counterparts in the Treasury Select Committee at 
Westminster. In general, there is a need to bring together all of these interested 
parties to see what can be done in relation to both devolved and reserved areas. 

88. In this respect, we recommend that the Scottish Executive discusses 
with the UK Government what more can be done to minimise the amount of 
credit provided to people without the necessary assets to repay the loan. 

89. Care must be taken that, in doing so, this does not drive people to use the 
services of ‘loan sharks’. It is clearly in the interest of lenders to ensure that 
borrowers are able to repay but borrowers should not be able to take excessive 
risks that, if they go wrong, results in the tax payer ultimately picking up the pieces 
and the costs. We are also concerned at the growth in the number of companies 
offering debt consolidation services not necessarily in the best interests of debtors. 

Apparent insolvency 

90. A petition for bankruptcy, whether by a debtor or a creditor, can only be made 
if the debtor is ‘apparently insolvent’. The conditions for constituting apparent 
insolvency are set out in the 1985 Act, namely, in the main— 

 being bankrupt elsewhere in the UK or the EU; 

 the giving of notice by the debtor to his creditors that he cannot pay 
his debts in the ordinary course of business; 

 the granting of a trust deed for creditors; 

 the failure to pay a debt following a charge for payment within 14 
days; 

 following an attachment of goods on a summary warrant, the failure 
to pay taxes or rates within 14 days; 

 the revocation of a debt payment programme; 

 a creditor has served a statutory demand for £750 or more to be paid 
within 21 days and the debtor has failed to pay. 
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91. Whilst this may appear relatively straightforward, in fact it is not. Establishing 
apparent insolvency can be problematic for some debtors – for example, those 
with no income and no assets – and the inability to be declared insolvent prevents 
them from using bankruptcy as a means of obtaining debt relief. It also costs in 
excess of £60 in administrative fees. 

92. Secondly, although creditors can of course petition for bankruptcy, they are 
not always keen to do so, owing to poor returns on debts owed. Conversely, whilst 
in theory debtors can also petition, it is sometimes hard to do so. Often, creditors 
are not interested in supporting or concurring with debtors to apply for 
sequestration because they simply want the debts repaid as soon as possible and 
are not keen to wait for months to probably receive very little return. 

93. The Scottish Executive has established a working group to examine the 
problems of debt relief. The group reported in July 2005. Its recommendations 
included proposals for a money advisor gateway into sequestration, similar to that 
for the Debt Arrangement Scheme, and a moratorium on creditor-led sequestration 
while alternatives are explored. The Executive is still considering the 
recommendations of the group. 

94. The Committee awaits the outcome of the Executive’s deliberations and
recommends that they be completed as soon as possible and preferably 
before the completion of the passage of this bill. 

95. We suggest that the Executive considers reforms along the lines of allowing 
self-certification of insolvency to avoid the current pitfalls and/or introducing a non-
monetary way of defining when apparent insolvency takes effect. The Committee 
believes a wider definition of apparent insolvency is needed. 

96. The Committee wants to see a more joined-up approach by the Executive in 
terms of its proposals for the different options it suggests ranging from debt write-
off to sequestration. 

Debt threshold 

97. Currently, debtors can only be sequestrated if they have at least £1,500 of 
debt. The Scottish Executive has consulted on whether the threshold should be 
increased but decided not to do so at this time. However, it intends that Scottish 
Ministers should have the power to vary the amount by order. 

98. The Committee is not convinced that £1,500 is the correct figure or that 
there is a rational basis for it. We note that the threshold is lower in England 
in any case and recommend that the Executive considers other ways of 
defining what the debt threshold should be, for example, a set percentage of 
debt relative to assets and whether it should rise with inflation.  
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Other issues 

Access to bank accounts for discharged bankrupts and procedures in credit 
reference agencies 
99. In evidence to the Committee, a former bankrupt, Euan Wallace, noted that 
"from the moment that someone becomes bankrupt, they can forget getting any 
normal method of credit, such as credit cards, even after they are discharged"47 
and "getting a bank account is also impossible for a bankrupt or a discharged 
bankrupt. Of all the banks or building societies in the high street, only two will deal 
with discharged bankrupts and offer them a current account: one is the Co-
operative Bank and the other is the Nationwide Building Society". 

100. The Committee of Scottish Clearing Bankers indicated that "basic accounts 
are available that must remain in credit all the time and have no overdraft facility. 
As a general rule, if an undischarged bankrupt is a customer of the bank, he will 
be allowed a basic bank account with no facilities. Once a person is a discharged 
bankrupt, the basic account is available to him subject to suitable references being 
taken up by the bank"48. 

101. However, given that such basic bank accounts do not include a debit card 
and a cheque guarantee card49, it is questionable how useful they are, particularly 
from the perspective of encouraging business people and entrepreneurs to start 
again. 

102. The Committee recognises that regulation of the banking sector is 
reserved but recommends that the Scottish Executive discusses with the UK 
Government how banks can be further encouraged to provide suitable 
banking facilities to discharged bankrupts, especially in relation to business 
restarts.  

103. The Executive should also explore with the UK Government how credit 
reference agencies can have their own procedures brought into line with the 
discharge periods provided for by the new laws being proposed. Currently, 
discharge and repayment can be within three years and this may move to one 
year. Yet such agencies keep details of people’s poor credit record on file for up to 
six years. The principle should be to ensure that, after discharge and repayment, a 
clean slate is exactly that. 

Other changes 
104. The Committee received a substantial volume of other suggested changes of 
a more technical nature, most notably from the Law Society of Scotland. It is our 
view that these are sensible suggestions and not controversial. 

105. The Committee recommends that the Executive considers the written 
and oral evidence received from these bodies and brings forward the 
necessary amendments at stage 2. 

                                            
47 Enterprise and Culture Committee, Official Report, 17 January 2006, c2598 
48 Enterprise and Culture Committee, Official Report, 7 February 2006, c2678 
49 Ibid, c2679 
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PART 2 - FLOATING CHARGES 

Introduction

What are floating charges? 
106. Floating charges are a means by which an organisation lending money to a 
business obtains security on the debt. When this occurs, the creditor places a 
floating charge over all (or most) of the assets of the company. While a standard 
security is only useful for land and buildings ("heritage"), a floating charge covers 
all the assets of a company, including heritage, except where those assets are 
already subject to an pre-existing security (such as a standard security or a lien) or 
where the assets do not belong to the company anyway, perhaps because they 
are leased.  

107. Provided the company pays the interest on its loan and fulfils any other 
requirements of the loan documentation, the floating charge is not realised. During 
this time, the company’s assets may constantly change: raw supplies may be 
coming in, cash flows will vary, new buildings may be being acquired, products 
may be waiting for despatch etc. Whatever the assets are, they are all subject to 
the floating charge and, provided the total value of all the assets is greater than 
the loan, the lender will generally have no cause for concern. The company 
continues to borrow and the lender receives its interest.  

108. If, however, the company does not pay its interest or otherwise defaults, the 
charge is then realised. This is technically known as attachment (or sometimes as 
‘crystallisation’). The lender then appoints (if it is a pre-Enterprise Act 2002 floating 
charge) a receiver, who can either try to trade the company out of its difficulties to 
repay the lender or, more commonly, the receiver will simply sell parts of the 
company in order to recoup the lender’s loan. Normally there are no assets of 
worth left over after this has happened but, if there are, a liquidator is appointed to 
deal with the remaining assets. 

109. One major aspect of the procedure on floating charges is registration. In 
order to give other creditors fair notice that their debts may be deferred in favour of 
the charge holder, a Register of Floating Charges is maintained by the Registrar of 
Companies at Companies House. If there are two floating charges, the holder of 
the earlier floating charge will be paid out first. It is the responsibility of the 
company granting the charge to notify the Registrar within 21 days of the grant of 
the security.  

What does the Scottish Executive intend? 
110. In July 2001, the UK Department of Trade and Industry (DTI) set up the 
company law review steering group to look at concerns about the operation of 
company charges. It recommended that the Scottish Law Commission and the 
Law Commission of England and Wales should be invited to make a wide ranging 
study50. In response, the Scottish Law Commission established an advisory group 
of practitioners and experts who produced a discussion paper on the registration 

                                            
50 Department of Trade and Industry, Modern Company Law for a Competitive Economy: Final 
Report, London, 2001. 
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of rights in security by companies in October 200251 and, following extensive 
consultation, a report on the same subject in September 200452.  

111. The Scottish Law Commission reported that the current arrangements are 
widely regarded as unsatisfactory with the main unsatisfactory features being 
that— 

 the period of 21 days allowed for registration of a charge creates an 
‘invisibility period’, which makes the register unreliable for the 
creditors as a ‘hidden’ charge may have priority; 

 the register of charges is unreliable as the particulars of a charge 
may be inaccurate or out of date owing to later changes in the 
security; 

 there is unnecessary duplication as some charges are registered 
both at Companies House and in other specialist registers such as 
the Land Register for Scotland. 

112. The Commission recommended in respect of devolved aspects of company 
law that— 

 a new Register of Floating Charges be set up and maintained by the 
Keeper of the Registers of Scotland; 

 an option for an ‘advance notice’ which, if followed by registration of 
the charge within 21 days, backdates the charge to the date the 
notice is registered; 

 the text of the charge document itself, rather than just particulars, be 
registered; 

 registration be essential to constitute a floating charge; 

 floating charges, generally, should rank by date of registration; 

 any variation, assignation or discharge of a floating charge be 
registered before it affects any third party interest. 

113. The Scottish Executive has acknowledged the Scottish Law Commission’s 
criticisms of the current arrangements, accepted its recommendations and used 
the suggestions as the basis for the reform of floating charges in the Bill. 

114. It is important to note that, although the Committee sets out a number of 
concerns below, the general tenor of the provisions in relation to reform of floating 
charges are to be welcomed and that most Scottish lenders and interested parties, 
such as the legal profession, are in agreement with the changes to be made.  
                                            
51 Scottish Law Commission, Discussion Paper on Registration of Rights in Security by Companies, 
Edinburgh, 2002. 
52 Scottish Law Commission, Report on Registration of Rights in Security by Companies, 
Edinburgh, 2004. 
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‘Limping legislation’ 

115. The Committee’s main concern regarding the provisions on floating charges 
is that, whilst this bill introduces changes in Scotland, corresponding changes in 
England are not expected to be introduced until 2007, if at all53. For bodies such 
as banks, this creates a problem for their UK-wide operations. The Committee of 
Scottish Clearing Bankers told the Committee that "because of the number of 
cross-border customers that they have, the Scottish banks would like to ensure 
that there is, if not consistency on this matter … then a clear policy on the 
operation of the law north and south of the border"54. Inconsistency is also a 
problem for companies with assets in both England and Scotland. 

116. The Committee recognises that the ability to ensure a UK-wide approach to 
the procedures for floating charges is not a matter for the Scottish Executive 
alone. Nonetheless, the Committee agrees that the Executive should avoid the 
problems caused by ‘limping legislation’, whereby we have one system introduced 
in Scotland without similar reforms in England. 

117. We recommend that the Executive should continue with its planned 
reforms to floating charges, but not introduce the necessary commencement 
order until such times as cross-border consistency is assured. In the 
interim, we further recommend that the Executive hold discussions with the 
UK DTI to expedite the necessary changes in the law south of the border. 

A ‘light-touch’ regulatory regime and dual registration 

118. The Committee has concerns about potential levels of bureaucracy in the 
new systems.  For example, the process of executing a document that contains a 
floating charge currently requires only one official of the company to sign the 
necessary document. However, the Executive’s proposals, as they stand, require 
witnesses or two officials, as though it was a disposition of land going onto the 
property registers. The Committee agrees with the Law Society of Scotland that 
this is not necessary now and we see no reason why it should be necessary in the 
future. 

119. Our second concern is that the information contained in both of the 
registration systems put in place in both Scotland and England must be accessible 
when a person looks at either database. That is, the new Register of Floating 
Charges, maintained in Scotland by the Registers of Scotland, needs to be 
accessible by someone looking at the Register of Floating Charges held by 
Companies House in England and vice versa. Therefore, the two offices should be 
electronically linked. It is also important that the Land Register must marry up with 
the Register of Companies so that people inspecting the Land Register can see if 
any heritage is secured by a floating charge. 

120. Similarly, the Committee notes the other issues with this part of the Bill as 
identified by the Law Society of Scotland55. As currently drafted, it would appear 

                                            
53 Enterprise and Culture Committee, Official Report, 14 March 2006, c2784 
54 Ibid, c2786. 
55 Law Society of Scotland, written evidence 
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within the Bill that an English company registering a charge in England will have 
also to register a charge in Scotland in the new Register of Floating Charges. 
Likewise, a Scottish company registering a floating charge in Scotland would have 
to register a second one in England. At present, the one charge covers both. 
Companies and/or banks are likely to question why the proposed legislation 
increases bureaucracy and form filling, by means to dual registration, where at the 
moment one registration in the "home" jurisdiction suffices. The Committee wants 
to avoid UK companies having to register a floating charge twice, in Scotland and 
in England, under two separate systems. 

Jurisdictions of private law 

121. Our final point relates to the potential for legal disputes over the relevant 
jurisdictions for disputes on the enforcement of floating charges. According again 
to the Law Society of Scotland, should a company based in England fail to register 
a floating charge, there may be problems that arise between Scots and English 
law when it came to enforcing the charge. David Bennett of the Law Society 
stated56— 

"if it was a new [floating] charge that was granted after the new 
provisions came into force, the Scottish courts would probably say that 
it is not enforceable because it is not registered. If the matter went to 
an English court, it might say, "Rubbish! It is enforceable because it is 
an English charge and is nothing to do with Scotland." Of course, the 
winding-up would take place under the jurisdiction of the English 
courts. In all situations, the test of whether a security is good security 
arises in the event of liquidation. What would the English make of that 
situation? Would they say that it is Scots law and so nothing to do with 
them and that the security can be enforced? However, if the bank 
comes to Scotland to try to sell the asset, there could be an interdict." 

122. The Committee is of the view that it is in no-one’s interest to create a 
situation where there is the potential for a dispute on the jurisdictions of Scots and 
English systems of private law. 

123. The Committee agrees with the Law Society of Scotland that it will be 
important to get the systems to mesh correctly so that such a situation does 
not arise and recommends that the Executive resolves this issue before the 
law comes into force. 

                                            
56 Enterprise and Culture Committee, Official Report, 14 March 2006, c2793 
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PART 3 - ENFORCEMENT 

Introduction57

What is enforcement? 
124. Enforcement of the decisions of the courts is a necessary part of any justice 
system. Without a means of enforcement it would be impossible to uphold the rule 
of law and judicial decisions would be ineffective.  

125. In Scotland, the enforcement of civil obligations arising from decisions of the 
civil courts is a purely private matter. However, a private individual cannot use 
force against property in an attempt to recover a debt. Such action is limited to 
enforcement officers acting on the authority of the court. Enforcement officers, 
although known as ‘officers of the court,’ are self-employed private contractors and 
are contracted by those wishing to have a decision of the court enforced. 

126. Currently, there are two types of officers involved in civil enforcement. 
Messengers–at–arms are responsible for the execution of warrants issued by the 
Court of Session and can operate across Scotland. Sheriff officers execute 
warrants of the sheriff court and, in general, can only act within the sheriff court 
district.  

127. Enforcement officers are in a position of some power in that they can, as a 
last resort, use force against property although in reality that is rarely necessary. 
Such power should be used, and be seen to be used, in a responsible and 
reasonable manner. In the past, concerns have been expressed that this power is 
abused, although evidence for this is not supported by complaints statistics and 
some of the views expressed were refuted by the Scottish Law Commission in its 
report on poinding and warrant sales58. Nevertheless, sufficient concern existed, 
not least with complaint procedures, for the Scottish Executive to include 
proposals for overhauling the system for regulating and supervising enforcement 
officers in its consultation into the enforcement of civil obligations in Scotland. 

What does the Scottish Executive intend? 
128. Upon conclusion of its consultation, the Scottish Executive announced its 
intention, through the Bill, to establish the Scottish Civil Enforcement Commission. 
It would operate as the sole regulatory body where all matters relating to 
enforcement are determined and overseen. As a consequence, the Executive 
propose to disband the existing Advisory Council of Messenger-at-Arms and 
Sheriff Officers and merge the existing offices of messenger-at-arms and sheriff 
officers. 

129. The proposed functions of the new Scottish Civil Enforcement Commission 
would include— 

 deciding on a person’s competence to be an enforcement officer 
(granting commission) and maintaining a register of enforcement 
officers; 

                                            
57 SPICe briefing paper, Bankruptcy and Diligence etc. (Scotland) Bill: Scottish Civil Enforcement 
Commission, Ref: 05/75The Scottish Parliament 
58 Scottish Law Commission, Report on Poinding and Warrant Sales, Edinburgh, 2000 
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 investigating complaints; 

 disciplining errant enforcement officers; 

 approving standards of practice, training and continued professional 
development programmes; 

 setting the level of regulated fees; 

 collecting information and statistics related to enforcement; 

 improving public understanding of matters related to debt and 
bankruptcy; 

 commissioning research on enforcement. 

130. According to the financial memorandum59, estimated start up costs for the 
Scottish Civil Enforcement Commission will be £0.25m with annual running costs 
thereafter of £0.63m. The Executive believes that there will be small offsetting 
savings in the court service and some revenue from registration which would 
reduce the net cost to about £0.6m. The memorandum states that no additional 
costs are expected on local authorities. The Executive estimates that any 
regulatory costs on the profession will be more than offset by the higher standing 
of the profession. 

131. The proposed members of the commission are a Court of Session judge (a 
"Senator of the College of Justice"), a sheriff or sheriff principal, an advocate or 
solicitor, a sheriff officer or messenger-at-arms, three other persons who do not 
hold one of the previous offices (i.e. lay members or people with an interest in civil 
enforcement generally), the Lord Lyon King of Arms and the Keeper of the 
Registers of Scotland. 

132. Additionally, outwith the commission, the Executive proposes that the 
enforcement profession should not be split between the sheriff court and the Court 
of Session and that there should be a new name for these officers. The current 
proposed name is "messengers of court", which was designed to keep some 
element of the traditional name whilst recognising the fact that these officers are 
attached to the courts. 

Independence, accountability and the composition of the commission 

133. According to the Society of Messengers-at-Arms and Sheriff Officers 
(SMASO), the establishment of the new enforcement commission will have serious 
implications for the independence of these officers of court and their lines of 
accountability. Currently, messengers-at-arms and sheriff officers are appointed by 
the courts. The Executive now intends these appointments to be made through the 
commission. SMASO believes that "it is essential that we [officers of court] are 
appointed judicially, preferably by a person such as the Lord President or the Lord 

                                            
59 Bankruptcy And Diligence etc. (Scotland) Bill, Financial Memorandum, SP Bill 50-FM 
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Lyon King of Arms"60. SMASO argues that its officers will sometimes be asked to 
execute citation and diligence on behalf of the Scottish Executive (as a creditor) 
and, as such, Scottish ministers should not have a role in appointing or rewarding 
the performance of such officers through the Scottish Civil Enforcement 
Commission, which will be an Executive agency. In its written evidence, SMASO 
states61— 

"The Commission will oversee, control and administer officers including 
the control of a new professional organisation to be established. This 
leaves an unbroken chain from the Executive to the officer and raises 
doubts over the independence of the officer, especially when the officer 
is taking action to recover and enforce warrants for the recovery of 
Council Taxes etc." 

134. In briefing material provided by the Committee’s adviser, it was noted that the 
proposed composition of the commission will include a range of interests, including 
representatives of the judiciary, professions and lay people. The Committee 
considers that it is unlikely that an enforcement commission composed of this 
range of individuals will fail to ensure the independence of the officers of the court 
and acquiesce to any ill-considered ministerial direction. Consequently, we see no 
need for the Bill’s provisions in this respect to be altered. 

135. However, we do have sympathy with the point raised by Money Advice 
Scotland that, when considering lay representation on the new Scottish Civil 
Enforcement Commission, Scottish ministers should give careful thought to 
appointing representatives of the advice sector whose experience comes from 
supporting debtors. 

136. The Committee recommends that the Executive either gives the 
necessary guarantees in this respect or lodges any necessary amendments 
to the Bill at stage 2. 

Titles and the abolition of ancient offices 

137. In its written submission, SMASO set out its concerns regarding the 
proposed new title for officers of court and the abolition of the offices of 
messenger-at-arms and sheriff officers62. The society is clearly opposed to the 
proposed new title of "messenger of court". In a poll of its membership, there was 
a clear preference for the use of "judicial officer" should it prove necessary to 
abolish existing titles. 

138. The Committee is not convinced that it is necessary to impose a name on the 
enforcement profession that its members are clearly unhappy about. We therefore 
welcome the minister’s commitment to change this part of the Bill at stage 263. 

                                            
60 Enterprise and Culture Committee, Official Report, 14 March 2006, c2803ff 
61 Society of Messengers-at-Arms and Sheriff Officers, written evidence 
62 Ibid 
63 Enterprise and Culture Committee, Official Report, 2 May 2006, c3052 
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Ownership of enforcement companies 

139. One of the issues that arose during the Committee’s discussions on 
enforcement is the proposal by the Scottish Executive that owners, managers, 
members and partners in an enforcement company must be qualified sheriff 
officers. There are at least three firms in Scotland where this is not the case. 
Evidence to the Committee from Stirling Park, one of the firms in question, stated 
that it was "not clear why the Scottish Executive feels the need to prescribe the 
manner in which a company is run and how its management structures are 
organised"64. 

140. On the other hand, the Society of Messenger-at-Arms and Sheriff Officers is 
against this view and supportive of the Executive’s plans. It stated that "it is in the 
public interest that ownership and control of these businesses should be in the 
hands of accountable officers of court"65. 

141. The Committee supports the Executive’s desire to ensure that there are the 
highest possible standards within the enforcement industry. We are not 
necessarily convinced that the proposal that owners, managers, members and 
partners in an enforcement company must be qualified sheriff officers is the best 
way to proceed. The Committee asks the Executive to explore the alternative ways 
of achieving these high standards and consider whether any changes are needed 
to the Bill. 

Use of Henry VIII powers and the use of secondary legislation 

142. This part of the Bill is one where the Scottish Executive gives notice of its 
intention to use what might be referred to as ‘Henry VIII powers’ (i.e. powers to 
make changes to the Act after it has become law through the use of ministerial 
orders). The policy memorandum states that the Executive anticipates that the 
functions of the Scottish Civil Enforcement Commission will develop over time and 
should it be necessary, ministers will make recommendations for further reforms 
and improvements and add and remove functions by order. 

143. One of the profession’s leading companies in this area, Stirling Park, 
expressed concerns at this use of secondary legislation to confer changes on the 
commission and how it operates. According to its written evidence to the 
Committee, the firm does not "believe [that] this is appropriate given the potential 
impact this could have on our company” and goes on to add that “secondary 
legislation can be very difficult to input to or have any real debate around"66. 

144. This Committee has expressed concerns in the past at the continued use of 
‘framework-type’ primary legislation, with the detail being left to subordinate 
legislation and ministerial orders. We are also concerned that, unless the Henry 
VIII powers in this bill are very tightly defined and limited, then the Executive will 
have untrammelled powers to amend this legislation and implement policies which 
have not been scrutinised by the Parliament. Whilst the Committee accepts that 

                                            
64 Stirling Park, written evidence 
65 Society of Messenger-at-Arms and Sheriff Officers, written evidence. 
66 Ibid. 
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balance always needs to be struck in this respect, we do not believe that the 
operation of the new Scottish Civil Enforcement Commission is sufficiently minor 
to be left to subordinate legislation. 

145. Consequently, we recommend that the Executive either writes on the 
face of the Bill the necessary detail regarding the operation of the new 
commission or, at the very least, agrees that any future changes should 
follow a ‘super affirmative’ route. This will ensure greater parliamentary 
scrutiny of proposed changes. 

146. We also recommend that the Executive removes the proposal to use so-
called Henry VIII powers and adopts a more appropriate legal procedure to 
make any necessary changes to the workings of the commission in light of 
experience. 

Alternatives to the creation of an enforcement commission 

147. In its report to the Parliament, the Finance Committee concluded that "the 
Executive should give serious consideration to whether the establishment of the 
Commission is the best value option for the regulation of officers of court"67. 

148. The Finance Committee considered whether bringing the regulation of 
officers of court ‘in-house’ within the Executive’s Justice Department would be a 
more cost-effective alternative. In evidence to the Finance Committee, Scottish 
Executive officials suggested that establishing a commission was not necessarily a 
more expensive option68. However, the Executive’s policy memorandum states 
that a disadvantage of establishing a commission is that it would be more costly 
than other options under consideration. The Finance Committee is therefore 
concerned that the Executive appears to be proposing the least cost-effective 
means of regulating officers of court. 

149. In a letter to the Committee, the Executive set out the various options 
considered in relation to enforcement69. We note the views of the Finance 
Committee and suggest that the Executive address the concerns raised. However, 
on balance, the Committee believes that establishing an independent commission 
is a reasonable proposal.  

 

                                            
67 Finance Committee, Report on the Bankruptcy and Diligence etc. (Scotland) Bill, paragraph 38, 
The Scottish Parliament 
68 Finance Committee, Official Report, 7 February 2006, c3409 
69 Letter from the Minister to the Committee (dated 5 May), Volume 2. 
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PARTS 4 TO 15 - DILIGENCE 

What is diligence? 
150. Individuals in society are involved in everyday legal, financial and contractual 
relationships with other individuals, businesses or public organisations in a formal 
manner, which could be described as a ‘civil obligation’. Transactions between 
individuals, businesses and public organisations commonly give rise to legal 
obligations under civil law (e.g. the obligation to repay a sum of money where 
goods have been purchased on credit). 

151. When an individual does not honour such legal obligations, there needs to be 
an appropriate and effective system of enforcement. The law of diligence seeks to 
provide such a system, allowing enforcement of obligations against the assets of 
the person under the obligation (e.g. the debtor). 

152. There are various forms of diligence available under Scots law. The nature of 
the debt may influence a creditor’s decision on the most appropriate form of 
diligence. Other factors that might influence a decision on the best way of 
enforcing repayment (although not placing a legal limit on available choices) 
include views on the efficacy and/or social acceptability of different forms of 
diligence. 

153. However, the main legal factors affecting the range of options open to a 
creditor relate to the nature of the property targeted by the creditor. Certain forms 
of diligence are effective only against moveable property (e.g. household contents, 
stock-in-trade, bank accounts or earnings) whilst others are effective only against 
heritable property (e.g. land or buildings). For example, arrestment only affects the 
moveable property of a debtor, whilst inhibition is concerned with the heritable 
property of a debtor.  

154. A creditor must, before resorting to any of the various forms of diligence, 
have the authority to do so. This may involve a court action in the Court of Session 
or, more usually, the sheriff court. A decree for payment, granted as a result of a 
court action to establish the existence and/or level of a debt, is in itself warrant for 
arrestment. Diligence is, in such cases, used to enforce compliance with the 
court’s decree in favour of the creditor. Other diligences generally require a 
specific court action. Most civil obligations involve an obligation to pay money 
when a debt that is legally due is not paid. This enforcement has to be carried out 
by a qualified officer of the court, currently known as sheriff officers or 
messengers-at-arms. 

155. However, there are also circumstances where diligence can be used without 
there being a court decree for payment of a debt. Some examples (not exhaustive) 
of circumstances where a creditor can use diligence procedures without a court 
decree confirming the existence and level of the debt, are summary warrant 
procedures and diligence on the dependence. 

What does the Scottish Executive intend? 
156. The provisions in the Bankruptcy and Diligence etc (Scotland) Bill intend to 
modernise the current laws of diligence to create a better balance between 
creditor and debtor interests. The key areas of diligence being reformed are— 
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 diligence on the dependence 

 arrestment and action of furthcoming 

 admiralty arrestment 

 diligence concerning heritable property 

157. The reforms are generally aimed at making the system more effective for 
creditors to get more of what they are owed back from those who ‘won’t pay’, 
whilst increasing debtor protection at the same time for those who ‘can’t pay’. The 
key proposals have been set out in paragraph 14. 

158. Although the Committee called for evidence on all the reforms proposed for 
diligence, members agreed to concentrate more detailed scrutiny on a number of 
specific proposals. These are addressed below. 

Part 4, Land attachment 

What is proposed? 
159. One of the new diligences recommended by the Executive to replace 
adjudication for debt is land attachment. This new diligence would enable a 
creditor holding a decree or similar authority to register a notice of land attachment 
in the property registers, thereby obtaining a certain right over heritable property, 
such as land or buildings, in security for the debt due. The creditor would not be 
able to sell the property of the debtor without the further authorisation of a sheriff. 
However, rather than the 10-year period applying in relation to adjudication for 
debt, creditors would be able to apply to the court for authority to sell the property 
after a period of six months. 

160. The introduction of the diligence of land attachment in the Bill is one of the 
more complex and contentious areas to consider. One of the issues raised is how 
this new diligence would affect dwellinghouses (for example, a debtor’s place of 
residence). Some stakeholders have raised concerns that it may be unduly harsh 
on debtors. 

161. On the one hand, the principle of ‘universal attachability’ suggests that ‘all the 
debtor's property, regardless of its form or character, should be subject to legal 
processes to satisfy debt owed by the debtor’. Therefore, if all forms of property 
can be dealt with by some form of diligence, it makes it harder for debtors who are 
trying to avoid payment of their debt. 

162. On the other hand, this new form of diligence could act harshly against 
debtors, who could possibly end up evicted from their homes and their homes 
sold, in order to pay off a creditor – even if this amount is disproportionately 
small70. It could also be argued that, if the introduction of land attachment 
increases homelessness, there could be a huge impact on social costs. 

                                            
70 In theory for a debt as low as £1,501. 
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163. Land attachment is seen by some as likely to be a very effective diligence 
and useful where a debtor is a business with heritage that it could perfectly well 
sell or an individual with a lot of equity in a particularly valuable house that could 
be sold to pay creditors, allowing the debtor to ‘trade down’ to a lesser property or 
to rent. 

Issues
164. The introduction of a new diligence on land attachment was one of the most 
controversial issues dealt with by the Committee and the one on which it received 
the most correspondence. Some organisations questioned the merits of 
introducing a new diligence such as this; for example, in 2002 as part of its 
submission to the Scottish Executive, Citizens Advice Scotland (CAS) opposed the 
introduction of this diligence71. 

165. In evidence to the Committee, CAS and organisations such as Shelter72 
sought further protections and, in particular— 

 the exclusion of a debtor's main dwelling from the scope of the 
proposals on land attachment; 

 an increase to £10,000 for the prescribed level at which a warrant 
for sale may be applied for; 

 the inclusion of a provision to the effect that a warrant for sale may 
only be granted where the court considers it to be reasonable in all 
the circumstances of the case to do so; 

 the inclusion of a procedure so that a defender who has not entered 
appearance in the warrant for sale proceedings may apply, up to the 
date of eviction, to have the warrant for sale recalled, in order that 
the court may consider his argument against such a warrant being 
granted. 

166. CAS and Shelter’s concerns are in part driven by a desire to prevent an 
increase in homelessness as a result of debtors losing their home and also by a 
range of issues such as the view that the new diligence effectively turns an 
unsecured loan into a secured one. CAS also told the Committee that "people will 
do anything to save their house, including borrowing further"73, suggesting that 
creditors may use the threat of land attachment and the potential seizure of their 
home to encourage repayment of debts74. 

167. Shelter is particularly concerned by the limitations on the criteria that must be 
taken into account by a sheriff when considering whether to sell a debtor’s house. 
Its written evidence notes that75— 

                                            
71 Citizens Advice Scotland, Enforcement of Civil Obligations in Scotland, submission to the 
Scottish Executive, July 2002 
72 Shelter, written evidence 
73 Enterprise and Culture Committee, Official Report, 21 March 2006, c2846ff 
74 Ibid, c2847 
75 Ibid. 
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"In terms of clause 87(5) the sheriff is entitled to take into account four 
factors in deciding whether to grant the warrant— 

• the nature and reasons for the debt 

• the debtor’s ability to pay 

• any action taken by the creditor to assist the debtor in paying 

• the ability of the occupiers of the dwelling house to obtain reasonable 
alternative accommodation." 

168. Critically, for Shelter, there is a difference between the criteria considered by 
a sheriff under this bill and the analogous circumstances to be considered by a 
sheriff as part of repossessions under the Mortgage Rights (Scotland) Act 2001. 
Under this Act (section 2(2)), there is a ‘reasonable test’, that is the court may 
make an order under this section only where it considers it to be reasonable in all 
the circumstances to do so. Shelter wishes to see courts being able to take a 
wider set of issues into account. 

169. The Law Society of Scotland was less critical of the introduction of a new 
diligence on land attachment, although it did have some concerns with regard to 
how this impacts on property law76. In particular, the society wants to ensure that 
section 88 of the Bill does not conflict with the awarding of title77. 

170. Glasgow City Council was also supportive of this diligence. Its written 
submission notes that "land attachment may be of benefit in recovering debts 
where Glasgow City Council is an involuntary creditor, such as in respect of 
Council Tax or Non-Domestic Rates"78. The Society of Messengers-at-Arms and 
Sheriff Officers also supports land attachment under a summary warrant79. 

171. In its policy memorandum, the Scottish Executive states that land attachment 
should be introduced and used in execution of a debt constituted by a decree or 
document of debt. However, it will not be used as a diligence on the dependence, 
and inhibition (a method used to ‘freeze’ a debtor’s assets to prevent the debtor 
disposing of the assets before they have been attached by a creditor) should be 
used in this instance. The Bill as introduced also includes an increased number of 
debtor protections to be available when land attachment could result in the sale of 
a home. The Scottish Executive considers that the two-stage approach of 
attachment and then application for warrant to sell is the best balance for creditors 
and debtors interests. 

172. The Committee believes that, if a creditor wishes to ensure security against a 
loan or other form of credit, then this should be asked for upfront. Furthermore, 
this Committee has stated previously (paragraphs 61 and 62) that, in relation to 
the sale of a debtor’s house as part of sequestration proceedings, there should be 

                                            
76 Law Society of Scotland, written evidence 
77 Enterprise and Culture Committee, Official Report, 21 March 2006, c2848 
78 Glasgow City Council, written evidence 
79 Society of Messengers-at-Arms and Sheriff Officers, written evidence 
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a presumption against this if the end result is the homelessness of the debtor and 
any dependents living in the house. 

173. The Committee recommends that the Executive brings forward 
amendments to exclude the debtor's main dwelling from the scope of the 
proposals on land attachment. However, we recommend also that there 
should be a right of appeal to the sheriff for creditors – for example, in 
circumstances where the debtor’s main dwelling is of significantly high 
value.  

174. Finally, the Committee shares the concerns of the Law Society of 
Scotland in relation to the interaction between land attachment and property 
law and recommends that the Scottish Executive considers the evidence 
received in this respect and lodges any necessary amendments. 

Part 8, Money attachment 

What is proposed? 
175. .The diligence on attachment replaced the previously used form known as 
poindings. At its simplest, attachment enables a creditor to seize an asset, take it 
away and sell it. However, the Scottish Executive considers that the current law is 
too basic to cover one form of asset, namely money. Hence a new diligence is 
being introduced to enable a creditor, once a specific period of time to give the 
debtor an opportunity to pay has elapsed, to seize any money owned by the 
debtor and use it to pay off the debts. 

176. As with most, if not all, diligences, there are problems associated with the 
use of money attachment. How, for example, should ownership of sums of money 
found in the debtor’s premises be proved and should a dwelling house be included 
as permissible for searching? Secondly, should there be limitations on how far a 
creditor, or a third party such as a sheriff officer, can go to search for money? 
Thirdly, how do you define money and can this include, for example, cheques 
made out to the debtor? 

177. The Scottish Executive has considered these types of issues during its 
consultation process. It proposes that, once instructed, sheriff officers and 
messengers-at-arms will be able to uplift cash and negotiable instruments (e.g. 
cheques) and postal orders from a debtor’s premises. However, the Executive has 
not agreed to permit forcible removal of cash or instruments from a debtor’s 
person (i.e. no personal searches will be permitted) or from the debtor’s home. 

178. To get round the issue of ownership, the Executive considers that in order for 
money attachment to have effect there must be a presumption that money found 
on the debtor’s premises belongs wholly or partly to the debtor. Ministers expect, 
however, sheriff officers and messengers-at-arms to ask whether anyone else has 
an interest so that the courts can consider any competing claims when dealing 
with the creditor’s application for a payment order.  

Issues
179. The key issues for bodies representing messengers-at-arms and sheriff 
officers are less to do with the merits of the diligence and more about the 
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practicalities. In written evidence, the Society of Messenger-at-Arms and Sheriff 
Officers states that "grave concerns are held with regard to the intrusiveness of the 
proposed new diligence, the safety of officers of court, the practicalities in 
executing same, and the lack of controls surrounding the proposed new 
diligence"80. 

180. SMASO believes that "searches for money will be intrusive in the vast 
majority of instances and will be deeply resented by traders, their employees and 
indeed customers. The deep sense of resentment on the part of debtors/traders, 
their employees and potentially their customers, has the clear potential of turning 
to aggression and violence upon the person of the officer of court and/or the 
Officer’s assistant"81. SMASO believes that police officers should be compelled to 
assist sheriff officers in the execution of a money attachment order and 
appropriate police officers should be authorised under the direction of a sheriff 
officer, to undertake personal searches of individuals, including debtors, in suitable 
surroundings82. 

181. SMASO indicates that this diligence is likely to be very popular with creditors 
and potentially open to abuse. The society states that "creditors […] may choose 
harassment tactics by lawfully issuing instructions to the effect that money 
attachments are to be executed repeatedly. Perhaps say, at hourly intervals, over 
the course of a day and/or evening"83. For councils such as North Lanarkshire, 
however, the introduction of money attachment is to be welcomed and, if 
necessary, such repeated instructions are not ruled out84. 

182. Finally, SMASO contends that, although the Bill permits officers of court to 
open shut and lock-fast places, this is still inadequate and unclear. It believes that 
facilities for the storage and safe keeping of money such as tills, safes, cupboards, 
drawers and indeed wallets of debtors/traders, cannot easily be interpreted as 
‘shut and lock-fast places’85. 

183. Although creditors such as local authorities appear keen on the inclusion of 
money attachment, others are less supportive. Money Advice Scotland believes 
that "in some ways, it is like using a sledgehammer to crack a nut"86, that "the Bill 
needs more detail” and that more thought needs to be given to how the diligence 
is to be implemented"87. 

184. The Committee believes that the Scottish Executive is right to introduce the 
diligence of money attachment. However, we believe that there are a number of 
very real practical problems with how it will be implemented, particularly from the 
perspective of messengers-at-arms and sheriff officers.

                                            
80 Society of Messenger-at-Arms and Sheriff Officers, supplementary written evidence 
81 Ibid. 
82 Ibid. 
83 Ibid. 
84 Enterprise and Culture Committee, Official Report, 28 March 2006, c2888. 
85 Society of Messenger-at-Arms and Sheriff Officers, supplementary written evidence 
86 Enterprise and Culture Committee, Official Report, 28 March 2006, c2871. 
87 Ibid, c2880. 
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185. The Committee recommends that the Scottish Executive reviews 
carefully the practicalities raised by the Society of Messenger-at-Arms and 
Sheriff Officers and others and gives consideration as to how they can be 
overcome. Where this requires changes to the Bill or to secondary 
legislation, then we call on the Executive to bring forward the necessary 
amendments.

Parts 9 and 10, Diligence against earnings and arrestment 

What is proposed – diligence against earnings (part 9)? 
186. There are three types of diligence against earnings: earnings arrestment, 
continuous maintenance arrestment and conjoined arrestment orders. At present, 
earnings arrestment is the generally preferred diligence for enforcing payment of 
money debt, where employer details are known. 

187. Earnings arrestments involve the deduction of money from wages, although 
the debtor is allowed to retain a basic income for himself and his dependents. It 
continues in force until the debt and other expenses, interest etc. is repaid. 

188. Continuous maintenance arrestments are used to obtain funds for the 
debtor’s spouse or ex-spouse(s) and his children. They are gathered in the same 
way as earnings arrestments and continue in force until the dependents are no 
longer the responsibility of the debtor. 

189. Conjoined arrestments arise where the debtor is due money to several 
creditors. The employer sends a regular sum out of the debtor’s wages to the local 
sheriff clerk who then divides up the funds between the various creditors. This is 
designed to minimise inconvenience to employers for whom the whole business of 
arrestment is a cost and inconvenience without benefit to the employer.  

190.  According to the Executive, during its consultation, there were three main 
issues arising from debtors’ experiences of earnings arrestments. Firstly, some 
debtors reported they had not received the appropriate notice from either their 
employer or the creditor of the earnings arrestment about to take place, and the 
research concluded that debtors did not understand the significance of receiving a 
charge for payment. Secondly, debtors felt that the level of deductions from their 
earnings were too high, and they were unable to calculate themselves whether the 
correct deductions were being made. Finally, the majority of the debtors 
interviewed in the evaluation process were unaware of their option for applying for 
a Time to Pay Order. 

191. Similarly, according to the Executive, creditors were generally content with 
the arrangements for earnings arrestments and found it an efficient way of 
recovering what was due to them. It was pointed out however, that one problem 
was that debtors often ceased employment before the debt was fully repaid. There 
was also a problem in particular for local authority creditors, who found that 
debtors would change employment without notifying them, and it was suggested 
that a similar arrangement to that in England and Wales should be introduced, 
where there is an obligation on the debtor to notify local authorities of a change of 
employment, which would be subject to a fine if not fulfilled. 
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192. Part 9 (Sections 187 to 191) of the Bill amends the Debtors (Scotland) Act 
1987. The main provisions included are intended to change the balance given to 
different types of debt by altering the priority given to different forms of diligence 
against earnings; and to improve the information flow between employers, debtors 
and creditors to make the system more efficient. The Bill as introduced will— 

 Create parity in ranking between arrestment and continuous 
maintenance arrestments where the debtors’ net earnings are not 
sufficient to pay both (priority will still be given to child support); 

 Clarify the deductions made by the employer where an earnings 
arrestment and continuous maintenance arrestment are being 
operated together; 

 Provide for the debtor receiving a copy of the arrestment schedule 
given to the employer; 

 Provide a range of new duties on employers, debtors and creditor to 
disclosing relevant information; 

 Clarify which court has jurisdiction to deal with a conjoined 
arrestment order; 

 Repeal the seamen’s wages exemption 

What is being proposed – arrestment (part 10) 
193. ‘Arrestments in execution’ and ‘actions of furthcoming’ are the two forms 
highlighted in the Bill and part of a two-step process. These relate to the seizing of 
a debtor’s assets which is in the hands of a third party – such as furniture in a 
repository, money in a bank account, stock at an auctioneer’s waiting to be sold. 
The commonest use is against money in a bank account. The creditor (through 
sheriff officers) serves a prescribed notice on the debtor’s bank and this effectively 
‘freezes’ the account until the debtor consents to the release of the frozen funds or 
the creditor obtains a further order from the court, known as an ‘action of 
furthcoming’ to allow the arrestee (in this case, the bank) to pay the funds to the 
creditor. 

194. According to the Executive, there are various problems with the current 
system. Firstly, at the moment, if a debtor consents to having his arrested funds or 
assets released, s/he has to sign a mandate permitting the arrestee to release the 
assets to the creditor. There are questions as to the legality of this but, by setting 
up a statutory form of mandate, the practice will then undoubtedly be legal. 

195. Secondly, the subsequent action of applying to court for a decree of 
furthcoming is laborious, time-consuming and adds costs to the debtor. The 
proposed new method of automatic release (within 14 weeks, subject to the 
protection of rights for debtor and arrestee alike) of arrested assets avoids the 
need to obtain a decree of furthcoming, although the action may still be raised if 
creditors wish to do so.  
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196. Thirdly, current practice allows the debtor’s entire bank account to be frozen. 
The new proposals will ensure more money than at present stays in the bank 
account and the debtor is not left penniless. The new proposals will give a ‘safety 
net’ of money in a bank account (provided it is not a business account) that will not 
be arrestable. A minimum protected balance is proposed against arrestment in 
execution, which will be aligned to the statutory subsistence levels used for 
earnings arrestments. 

197. Finally, at present, there is no obligation on the debtor or the arrestee to 
disclose whether an arrestment has arrested anything. To find out whether the 
arrestment has been successful it is necessary to raise an action of furthcoming, 
which may disclose that nothing has been arrested. This adds costs without 
necessarily achieving anything. The new proposals are that arrestees must 
disclose whether anything has been arrested and do so within three weeks, 
though there is no obligation to disclose a nil return. Although this last provision is 
intended to minimise cost and inconvenience to the arrestee, it may still leave the 
effectiveness of an arrestment in doubt. It is not clear whether a debtor who failed 
to provide information within the required timeframe will be subject to any penalty. 

Issues (parts 9 and 10) 
198. The two outstanding issues for bodies typically acting on behalf of debtors, 
such as Citizens Advice Scotland, are ‘double diligence’ and the arrestment of 
social security benefits and tax credits88. ‘Double diligence’ refers to situations 
where, notwithstanding the presence of a ‘safety net’, a debtor could still suffer the 
double misfortune of an earnings arrestment and the arrestment of a bank 
account. 

199. In terms of benefits and tax credits and the use of these diligences, CAS 
argues in its written evidence that "despite the intention of the law to exempt 
benefits and tax credits from arrestment, in practice these funds are arrested. This 
is because some banks argue that once benefits are paid into an account they 
lose their identity, becoming part of the generic pool of money in the account, and 
are therefore arrestable"89. CAS also highlights potential problems for debtors with 
disabilities and situations whereby a debtor receives a backdated benefits award 
and where a debtor receives the childcare element of tax credits. 

200. For local authorities, such as Glasgow City Council, one of its main concerns 
relates to the fact that that arrestment and action of furthcoming or sale in 
execution of a summary warrant shall be competent only if the debtor has first 
been charged to pay the debt due by virtue of the summary warrant90. The council 
is not in favour of a further warning to the debtor to pay up, stating "prior to the 
summary warrant being granted, the debtor has already been given a number of 
different opportunities to make payment by instalments and Glasgow City Council 
will always allow a request to pay by instalments after the summary warrant has 
been granted, provided that the proposal is reasonable"91. 

                                            
88 Citizens Advice Scotland, written evidence. 
89 Ibid. 
90 Glasgow City Council, written evidence. 
91 Ibid. 
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201. The council believes that the requirement to serve a charge for payment will 
result in additional delays before being able to effect diligence, especially in the 
collection of council tax and non-domestic rates where local authorities may 
already have had to wait between three and five months before being able to 
proceed with recovery of all outstanding sums due by the debtor92. Glasgow City 
Council also believes that it will result in additional expense being incurred, 
whether for the debtor if payment is made or for the council if no payment is 
made93. 

202. The Committee recognises the value of these particular diligences to 
organisations such as local authorities for the collection of unpaid council tax. 
Whilst we have sympathy with the view that certain benefits and tax credits should 
be ‘ring fenced’ and not be subject to arrestment, we are not sure if the necessary 
technology or processes exist within banking sector to achieve this without an 
excessive and costly burden being placed on banks.  

203. We recommend that the Executive discusses what would be feasible in 
this respect with representatives of the banking sector and advice bodies. 

204.  In terms of the introduction of a charge to pay (a period whereby a debtor is 
given a further chance to pay off the debts), the Committee is not convinced that 
this will necessarily make a difference for the ‘won’t pays’ and is irrelevant for the 
‘can’t pays’.  

205. We recommend ministers consider whether clearer and more explicit 
terminology on summary warrants would be more effective. 

Parts 13 and 15, Amendments to the Debt Arrangement and Attachment 
(Scotland) Act 2002 and disclosure of information 

Background – debt arrangement scheme 
206. Part 1 of Debt Arrangement and Attachment (Scotland) Act 2002 (“the 2002 
Act”) made provisions for the creation of a new ‘diligence stopper’ known as the 
debt arrangement scheme (DAS), designed to provide debtors with a method to 
manage their multiple debts more effectively and therefore avoid insolvency. Part 
2 of the 2002 Act introduced the new diligence of attachment for corporeal 
moveable property, which replaced the old diligence of poinding and warrant sale. 
The introduction of this new diligence also introduced new debtor protections, in 
that a special warrant known as an ‘exceptional attachment order’ would be 
needed in order to attach property in a debtor’s home. Part 3 of the 2002 Act 
makes provisions for the ‘exceptional attachment orders’. 

207. The DAS is designed to give debtors time to pay multiple debts through one 
single regular payment to a payments distributor, who then pays the individual 
creditors involved. The debt arrangement scheme does not involve a court 
procedure like time to pay arrangements, is administered by the accountant in 
bankruptcy and applications go through a money adviser. If applications for a debt 
payment programme are approved, the debtor becomes protected from court 

                                            
92 Ibid. 
93 Ibid. 

 37

641



Enterprise and Culture Committee, 7th Report, 2006 (Session 2) 

enforcement. A debt payment programme under the scheme can include any debt 
for which a person is personally liable. This means the scheme is not for use by 
partnerships or limited companies but is available to sole traders. 

What is proposed – debt arrangement scheme? 
208. One of the issues for the Committee is the fact that amendments to the DAS 
are part of an ongoing consultation, launched in March 200494. As a result 
therefore, only a limited number of amendments to the 2002 Act are included in 
the Bankruptcy and Diligence etc (Scotland) Bill, with the Executive suggesting 
that further amendments should await the conclusions of the review. 

209. The main reform to the DAS proposed under this bill is to provide for the 
scheme to be able to be administered and operated electronically, making the 
system easier to use and more efficient. Other reforms proposed to the diligence 
of attachment are minor amendments to improve the practical operation of the 
diligence. For example, the 2002 Act currently states that the officer of the court 
that attaches the moveable property will also be responsible for uplifting the 
property and arranging its auction. The Executive has considered whether this 
provision could cause practical problems if the officer in question is not available to 
carry this out. The Bill as introduced therefore amends the 2002 Act so that it no 
longer needs to be the same officer carrying out all of these roles. It is also 
intended that officers of court should be given the power to immediately remove 
and secure attached goods where it is necessary, in order to preserve the value of 
the goods. This was a provision included in the 1987 Act that was relevant under 
the old diligence of poinding but had not been included in the existing provisions in 
the 2002 Act.  

210. Also, under the 2002 Act, an officer of the court cannot enter a dwellinghouse 
to execute an exceptional attachment order without providing at least 4 days’ 
notice to the debtor before entry. This is done by the officer serving a notice on the 
debtor and currently there are no provisions in the 2002 Act that cover the cost of 
serving that notice. Therefore, changes are being proposed to provide detail of the 
expenses chargeable to the debtor. 

Issues – debt arrangement scheme 
211. Despite the fact that the changes being proposed at this stage to the debt 
arrangement scheme are minor, there are wider problems and issues with the 
scheme as a whole— 

 the debt arrangement scheme is of little use to debtors with ‘no 
income, no assets’. In fact, it is only really of benefit where debtors 
have reasonable incomes, where they accept that they are having 
financial difficulties and are motivated enough to do something 
about it. 

 the scheme still broadly covers the same ground as protected trust 
deeds, which are arguably less formal.  

                                            
94 Consultation on The Debt Arrangement Scheme (Scotland) Regulations 2003, The Scottish 
Executive 
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 there is no freezing of interest on the debtor’s debts, which means 
that the sums owed continue to increase.  

 Council tax is one of the commonest debts that debtors are either 
reluctant or unable to pay. Many local authorities already have 
payment plans of their own to ensure that arrears of council tax are 
paid. Where these work well, there is no need to have recourse to 
the scheme. 

 There are difficulties encouraging people to come forward to train as 
money advisers and these are perhaps replicating services already 
provide by bodies such as citizens advice bureaux. 

212. Nevertheless, some organisations are more supportive of the DAS. For 
example, Money Advice Scotland believes that "like any new legislation it takes 
time to bed down"95. Similarly, Citizens Advice Scotland remains “firmly committed 
to the concept of a debt arrangement scheme, and consider it to be an extremely 
valuable tool in terms of debt management and debtor relief"96. Conversely, others 
are less supportive, such as the Institute of Chartered Accountants of Scotland, 
stating that "the system has been a bit of a disappointment, given the money that 
was thrown into it to train money advisers—apparently, £5 million has been spent, 
and there is an on-going cost of £2 million to £3 million. It is an expensive beast"97. 

213. Most organisations that gave evidence to the Committee on the specific 
amendments proposed by the Executive to the debt arrangement scheme within 
this bill were supportive. However, it was clear that these changes were minor and 
that further reform was necessary. For example, the Institute of Revenues, Rating 
and Valuation told the Committee that "whilst the proposed amendments are 
welcome, it is anticipated that they will do little to address the lack of take-up of the 
scheme overall and that further measures may be required"98. 

214. The Committee welcomes the specific proposals to reform the debt 
arrangement scheme as presented in this bill. However, we would like to see 
further changes being made as part of the Executive’s ongoing review. 

215. We recommend that the Executive gives consideration to the merits of 
freezing of interest for debts considered as part of the scheme, permits the 
composition of debts to take place at the beginning of the scheme as agreed 
by creditors and deals with the issue of multiple debts to a single creditor. 

Background – disclosure 
216. The disclosure of information is an important factor in the efficient use of the 
law of diligence. It is considered that many existing processes of debt enforcement 
could be made more efficient if certain forms of information held by third parties 
were more readily accessible. In contrast, the disclosure of information is a 
controversial one in light of issues of privacy and data protection.  

                                            
95 Money Advice Scotland, supplementary written evidence. 
96 Citizen Advice Scotland, written evidence 
97 Enterprise and Culture Committee, Official Report, 24 January 2006, c2640. 
98 Institute of Revenues, Rating and Valuation, written evidence. 
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217. Creditors often mistakenly assume that obtaining a decree for payment of 
money guarantees that a debtor will pay their debts. However, enforcement of that 
decree against a debtor’s assets will not necessarily be successful or possible. 
The creditor can therefore go through the expense of these processes only to end 
up not receiving the debt due to them. It would therefore be advantageous to 
creditors if they could be better informed about the possible outcome of their 
actions and this could be achieved if they were able to gain access to information 
on the debtor in advance of such proceedings. 

218. At present, the UK Department of Constitutional Affairs (DCA) has been 
considering allowing creditors to access information about debtors from publicly 
held information, such as information held by the Department for Work and 
Pensions. This would be done through a new system of data disclosure orders, 
which would only be used in limited circumstances in order to maintain the 
debtor’s privacy. This new system is still being developed for England and Wales; 
and involves many reserved policy issues, such as tax. The Scottish Executive is 
currently working with the DCA to extend the system to Scotland but is also 
considering how it could be extended within devolved competence to cover 
information held for devolved purposes, including local government and Scottish 
Executive data. 

What is proposed – disclosure? 
219. The Bill makes provisions intended to grant power to the courts to make an 
information disclosure order (IDO) requiring disclosure of information on the debtor 
by third parties and release the information to the creditor. However, the detail of 
the framework is not included in the Bill. It is suggested that the intention is to 
introduce subordinate legislation and provide the detailed procedures involved99. 
The aim of these provisions is to provide creditors with the information that they 
need to make an informed choice about their course of action and to make it 
harder for debtors deliberately to avoid paying their debts. It is also intended that 
the introduction of such a scheme would mean that those who ‘can’t pay’ or ‘could 
pay’ would be less likely to face unnecessary action100. 

220. The Scottish Executive is of the view that it is better to deal with IDOs in 
tandem with the UK DCA than to either ignore the matter entirely or to have a 
voluntary scheme. The difficulty with ignoring the matter entirely is that there would 
be cross-border difficulties and the theoretical possibility that an English creditor 
could obtain information about a Scottish debtor from a UK source, such as HM 
Revenue and Customs but, in the absence of specific Scottish legislation, a 
Scottish creditor could not obtain information about an English debtor as there 
would be no mechanism available for that unless the creditor applied for a IDO in 
England. In the absence of Scottish legislation, English creditors would have an 
advantage in knowing more about their debtors than Scottish creditors would know 
about their debtors.  

Issues - disclosure 
221. This part of the Bill raises a number of constitutional implications. The 
Scottish Executive will have considered its Human Rights Act implications and 
                                            
99 Bankruptcy And Diligence etc. (Scotland) Bill, Policy Memorandum, SP Bill 50-PM, page 187. 
100 Ibid. 
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these will have to be balanced against the fact that if more information about 
debtors is better known, creditors would be in a stronger position generally to 
enforce their debts where debt-payment is actually realistic and recalcitrant 
debtors would have less opportunity of avoiding paying their debts. This is, from 
one point of view, very business- or creditor-friendly legislation and, from another 
point of view, it is debtor-friendly since, in theory, better information about debtors 
should indicate whether it is worthwhile pursuing the debtor at all. It will, however, 
be intrusive and much remains to be seen about the court’s role in all this. 

222. On this point, the Executive claims that it has taken account of the human 
rights issue but the Law Society of Scotland disputes this. It is important that the 
Scottish Executive clearly demonstrates that it has fully considered these issues 
and is confident that there are no implications with regard to the Human Rights 
Act. 

223. Despite these fears, most organisations that gave evidence on this subject 
were supportive of disclosure, particularly if it resulted in a reduction in the 
exercise of diligences against debtors that were in no position to pay. For 
example, the Institute of Revenues, Rating and Valuation stated it was "pleased to 
see the proposals to allow introduction of provisions to grant power to the courts to 
make an information disclosure order requiring disclosure of information on the 
debtor by third parties and to release that information to the creditor”101. It went on 
to state that “this would undoubtedly prove useful in obtaining information where 
the debtor fails to disclose upon request and would provide authorities with the 
information they need to make an informed choice about their course of action. In 
addition, it would make it harder for debtors wilfully trying to avoid paying their 
debts"102. 

224. The Committee welcomes the proposals brought forward by the Executive in 
relation to the disclosure of information. Despite the potential human rights and 
privacy issues, we consider that these can be balanced with the benefits to be 
gained from a more effective exercise of diligence against debtors that are in a 
position to pay and less harassment of those that are not. 

                                            
101 Institute of Revenues, Rating and Valuation, written evidence. 
102 Ibid. 
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SUBORDINATE LEGISLATION 

225. The Committee has considered the extensive report of the Parliament’s 
Subordinate Legislation Committee (see Annex G)103. We note that the 
Subordinate Legislation Committee made a number of general points in relation to 
the Bill, namely— 

Negative v Affirmative procedure 

The Subordinate Legislation Committee had concerns about the 
procedure selected by the Executive for many of the delegated powers, 
for example there are a number of instances detailed in its report, 
where negative procedure is proposed but where the Subordinate 
Legislation Committee considered that affirmative was appropriate. 

Henry VIII powers 

The Subordinate Legislation Committee also noted with some concern 
that there were a number of Henry VIII powers in the Bill which were 
subject to negative procedure and which the Subordinate Legislation 
Committee would normally expect to be subject to affirmative procedure 
or indeed should be included on the face of the Bill and not delegated to 
subordinate legislation. The Subordinate Legislation Committee set out 
its concerns about individual powers within the Bill in its report.  

Regulations v Orders 

The Subordinate Legislation Committee also queried the use of 
regulations where it considered that orders might have been more 
appropriate. 

226. The Committee welcomes the general points made by the Subordinate 
Legislation Committee, concurring with the principles behind them. We too have 
made a number of specific observations in our stage 1 report with regard to a 
preference for affirmative or ‘super affirmative’ procedure rather than negative 
procedure. We have also commented on the use of the Henry VIII powers104. 

227. With regard to the detail of the points made by the Subordinate 
Legislation Committee, we agree with its conclusions and recommend that 
the Executive brings forward the necessary amendments at stage 2 or 
provides the additional information and explanation suggested by the 
Subordinate Legislation Committee. 

 

                                            
103 Subordinate Legislation Committee, Report on the Bankruptcy and Diligence etc. (Scotland) Bill 
at Stage 1, The Scottish Parliament 
104 See paragraphs 142 to 146 

 42

646



Enterprise and Culture Committee, 7th Report, 2006 (Session 2) 

POLICY AND FINANCIAL MEMORANDUM 

Policy memorandum 

228. The Committee notes the contents of the Bill’s extensive Policy 
Memorandum and accepts that it provides adequate explanation of the policy 
intentions behind the Bill. 

Financial memorandum 

229. The Committee notes the contents of the Financial Memorandum. We further 
note that the Finance Committee has produced a detailed report on its contents 
and made a number of critical recommendations105. In particular, the Committee 
notes the specific comments of the Finance Committee on— 

 the proposal to establish the Scottish Civil Enforcement 
Commission; 

 the workload and funding of the Accountant in Bankruptcy; 

 the lack of information in the Financial Memorandum regarding the 
costs associated with certain provisions within the Bill, such as the 
reform of protected trust deeds and the level of uptake and 
associated costs of the information disclosure scheme. 

230. In relation to the commission, we note the views of the Finance Committee 
and suggest that the Executive address the concerns raised. However, on 
balance, the Committee believes that establishing an independent commission is a 
reasonable proposal. 

231. The Committee has reservations that the budgets and resources to be 
provided to the Accountant in Bankruptcy will be sufficient and recommends 
that the Executive takes steps to consider the likely level of work that will be 
required and resource the service accordingly. 

232. Whilst we recognise the views expressed by the Minister in his letter to 
the Committee (dated 5 May 2006)106, the Committee believes that it is 
important that the Executive considers the points raised by the Finance 
Committee in its report and recommends that a revised Financial 
Memorandum is now required. 

233. Similarly, more detailed financial information is required from the Executive 
on other parts of the Bill, namely protected trust deeds and the information 
disclosure scheme. 

                                            
105 Finance Committee, Report on the Bankruptcy and Diligence etc. (Scotland) Bill, The Scottish 
Parliament 
106 Volume 2 
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CONCLUSIONS AND RECOMMENDATIONS 

Preamble

234. There can be no question that Scotland faces a growing problem with debt, 
particularly consumer debt. Figures released by the Scottish Executive to support 
this bill clearly show the scale of the issues faced and the fact that that trends are 
getting progressively worse. Since 1997, the number of bankruptcies 
(sequestrations) in Scottish courts has risen by over 30% and the number of 
insolvencies by nearly 170%107. Similarly, according to one of the country’s 
leading advice bodies – Citizens Advice Scotland – the average consumer debt 
owed in Scotland is now £13,380, a 64% increase since 2001, and increasingly 
reaching levels where debtors have little or no realistic chance of paying them off 
with the assets that they have108. 

235. There is also no dispute with the need to reform and update the laws on 
bankruptcy and diligence. The last significant change to Scots law in the first of 
these areas took place over twenty years ago. The Committee is conscious of the 
fact that, since then, a great deal of valuable work has been undertaken by bodies 
such as the Scottish Law Commission and the Scottish Executive itself, 
culminating in this bill. 

236. The Committee welcomes the Bill’s introduction and the comprehensive 
nature of the changes it proposes. We believe this bill is a once-in-a-generation 
opportunity to reform bankruptcy and diligence law in Scotland and a chance to 
provide a legislative framework fit-for-purpose for decades to come. 

General principles of the Bill 

237. The Committee considers that there is broad overall support for the 
proposals contained in the Bankruptcy and Diligence etc. (Scotland) Bill. The Bill 
has been welcomed as containing appropriate measures for improving and 
modernising the laws in these areas. In this report, the Committee has identified 
certain places where the proposals in the Bill could be improved further, 
summarised below, or where the Committee wishes additional information from 
the Scottish Executive. 

238. Subject to these caveats, the Committee recommends to the Parliament 
that the general principles of the Bill be approved. 

Future stages of the Bill 

239. The Committee is aware that the Executive intends to put forward a 
significant number of amendments to this bill and notes that there are many areas 
where there are ongoing consultations and issues where the policy of the 
Executive needs to be agreed. Therefore, the Committee agrees that it will be 
important to agree upon a sensitive and appropriate timetable for the remaining 
stages of the Bill, particularly at stage 2, to avoid the potential pitfalls that can 
come from a large number of amendments to be considered at stage 3.  
                                            
107 Bankruptcy And Diligence etc. (Scotland) Bill, Policy Memorandum, SP Bill 50-PM 
108 Citizens Advice Scotland, written evidence 
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Conclusions and recommendations 

Part 1 - Bankruptcy 
Period of bankruptcy and time for payment 

240. The Committee recognises that the level of bankruptcy is already on the 
increase and that this bill will not necessarily stem this rise and might, given the 
evidence from England and Wales, accelerate the trend. However, on balance, the 
Committee is content with the Executive’s proposal to reduce the period of 
bankruptcy from three years to one year. 

241. The Committee believes that the impact on the levels of entrepreneurial 
activity or business restarts will be negligible despite the change. The Committee 
suggests that this part of the policy memorandum accompanying the Bill has been 
over emphasised. The Committee believes that the desire to create a level playing 
field across the UK on bankruptcy periods is a more likely reason for the proposal. 

242. The Committee notes the call to synchronise the period for bankruptcy with 
the time for repayment. Such a change has obvious benefits but would have 
implications for creditors. At this stage, we do not believe that it is right to make 
such a change. 

Bankruptcy restriction orders and undertakings 

243. The Committee urges the Scottish Executive and the Accountant in 
Bankruptcy to ensure that a centralised record-keeping system for bankruptcy 
restriction orders and undertakings will be open, transparent and efficient. 

244. We recommend the creation of a system of appeal, perhaps to the 
sheriff court, where there is a dispute between the Accountant in Bankruptcy 
and a third party on the award or otherwise of a bankruptcy restrictions 
order or undertaking. 

245. We note the comments by Money Advice Scotland with regard to the 
representation by money advisers in bankruptcy restrictions orders and 
undertakings as they are unlikely to be able to put forward a client’s case in court, 
given current court procedures that prevent their participation109. 

246. The Committee considers this unnecessarily restrictive and 
recommends that the Scottish Executive consider this matter along with 
appropriate agencies and the judiciary. 

Trustee in sequestration 

247. The Committee recommends that there must be a minimum level of 
investigation carried out by a trustee into the reasons for a debtor’s 
insolvency and the state of the debtor’s liabilities and assets. 

                                            
109 Money Advice Scotland, written evidence 
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Jurisdiction 

248. The Committee believes that recall should be a matter for the sheriff court 
and not the Court of Session and that there must be an ‘appeal process’ that is 
both fair to the debtor whilst not unnecessarily slowing down the system. 

249. The Committee is not convinced that opening the Scottish market to 
insolvency practitioners from elsewhere will necessarily be a problem in that 
consumers of such services will be able to make an informed choice of firm. 
However, we do have concerns that any Insolvency Practitioner or, more 
importantly, unregulated debt consolidators operating in Scotland conform to high 
standards and good practice and be able to demonstrate a competence in the 
relevant Scottish legislation. 

250. The regulation of such professions is a reserved matter and, as such, 
the Committee recommends that the Scottish Executive discusses the 
issues raised by the Institute of Chartered Accountants of Scotland with the 
UK Government to see what can be done. 

Debtor’s home 

251. The Committee recognises that there will be some occasions where the sale 
of a debtor’s home is merited during bankruptcy proceedings and some where it is 
not. In our view, a ‘one-size-fits-all’ approach is not the best way to proceed. We 
believe that careful consideration must be given as to whether the forced sale of 
the debtor’s home would lead to homelessness or whether there would be 
sufficient assets left over from the sale after the debts have been paid for the 
debtor to use the remaining capital to purchase or rent a new home. 

252. In our view, it would make no sense for bankruptcy proceedings to 
cause homelessness. The Committee recommends that the Executive 
ensures that its proposals in this part of the Bill are consistent with its 
policies on tackling homelessness and to bring about any changes that are 
necessary. 

253. The Committee would also like to see the Executive close one potential 
loophole should the Bill’s existing provisions remain, namely that debtors could re-
mortgage a property prior to entering into a trust deed. The property would, 
consequently, no longer be considered as an asset and the trust deed in effect is 
income only. Additionally, for a one-off fee of £500, the debtor could freeze the 
equity in the house during the timetable of the trust deed. After discharge, with 
rising house prices, the debtor would see the value of his or her property rise 
substantially and would simply be able to repay the re-mortgage and, most likely, 
recoup a sum well in excess of the £500 fee. Creditors would not, however, 
receive any sums from the asset that is the debtor’s house. 

254. The Committee believes that this kind of practice, especially where 
advised by a third party, is not consistent with the spirit of the Bill. We 
recommend that the Scottish Executive considers tabling amendments at 
stage 2 that will require a trustee to conduct a search as to whether such a 
re-mortgage has taken place within the previous 12-months. If this is found 
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to be the case, the Accountant in Bankruptcy should be afforded the 
possibility of preventing the trust deed from being protected. 

255. Finally, although the regulation of financial services and debt
consolidation services is reserved, the Committee recommends that the 
Executive discusses with the UK Government whether it is possible to 
penalise any such advisers providing such advice to debtors to re-mortgage 
before entering a trust deed. 

Trust deeds and protected trust deeds 

256. The Committee agrees at this stage, that protected trust deeds should 
continue to have a major role to play and that they should be simple to access, 
rigorously monitored and appropriately regulated. Furthermore, the Committee 
does not believe that the case has been made for the setting of a minimum 
dividend of 30 pence in the pound. We are also supportive of the call for the 
Executive to consider the impact of the proposed reforms on credit unions. 

257. We agree with the minister’s suggestion that the regulations in this area 
should be subject to the affirmative procedure, or even a ‘super affirmative’ 
procedure, and we recommend that suitable amendments are introduced at 
stage 2 to give effect to this. 

Status and powers of the accountant in bankruptcy 

258. The Committee has reservations that the budgets and resources to be 
provided to the Accountant in Bankruptcy will be sufficient and recommends 
that the Executive takes steps to consider the likely level of work that will be 
required and resource the service accordingly. 

259. Whilst we recognise the views expressed by the Minister in his letter to 
the Committee (dated 5 May 2006)110, the Committee believes that it is 
important that the Executive considers the points raised by the Finance 
Committee in its report and recommends that a revised Financial 
Memorandum is now required. 

Debt advice 

260. The Committee welcomes the proposal that creditors will have to send 
debtors information in the form of leaflets etc. However, experience shows that 
many debtors will simply ignore anything that is sent by post. 

261. In relation to the Executive itself, the Committee encourages ministers to 
continue to support the development of credit unions and to help this sector 
expand their operations. 

262. We recommend that the debt advice and information package be
extended to protected trust deeds and advice provided by insolvency 
practitioners. 

                                            
110 Volume 2 
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Apparent insolvency 

263. The Committee awaits the outcome of the Executive’s deliberations and
recommends that they be completed as soon as possible and preferably 
before the completion of the passage of this bill. 

264. We suggest that the Executive considers reforms along the lines of allowing 
self-certification of insolvency to avoid the current pitfalls and/or introducing a non-
monetary way of defining when apparent insolvency takes effect. The Committee 
believes a wider definition of apparent insolvency is needed. 

265. The Committee wants to see a more joined-up approach by the Executive in 
terms of its proposals for the different options it suggests ranging from debt write-
off to sequestration. 

Debt threshold 

266. The Committee is not convinced that £1,500 is the correct figure or that 
there is a rational basis for it. We note that the threshold is lower in England 
in any case and recommend that the Executive considers other ways of 
defining what the debt threshold should be, for example, a set percentage of 
debt relative to assets and whether it should rise with inflation.  

Other 

267. The Committee recognises that regulation of the banking sector is 
reserved but recommends that the Scottish Executive discusses with the UK 
Government how banks can be further encouraged to provide suitable 
banking facilities to discharged bankrupts, especially in relation to business 
restarts.  

268. The Executive should also explore with the UK Government how credit 
reference agencies can have their own procedures brought into line with the 
discharge periods provided for by the new laws being proposed. Currently, 
discharge and repayment can be within three years and this may move to one 
year. Yet such agencies keep details of people’s poor credit record on file for up to 
six years. The principle should be to ensure that, after discharge and repayment, a 
clean slate is exactly that. 

Other changes 
269. The Committee received a substantial volume of other suggested changes of 
a more technical nature, most notably from the Law Society of Scotland. It is our 
view that these are sensible suggestions and not controversial. 

270. The Committee recommends that the Executive considers the written 
and oral evidence received from the Law Society of Scotland and others and 
brings forward the necessary amendments at stage 2. 

Part 2 – Floating charges 
271. We recommend that the Executive should continue with its planned 
reforms to floating charges, but not introduce the necessary commencement 
order until such times as cross-border consistency is assured. In the 
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interim, we further recommend that the Executive hold discussions with the 
UK DTI to expedite the necessary changes in the law south of the border. 

272.  The Committee agrees with the Law Society of Scotland that it will be 
important to get the systems to mesh correctly so that such a situation does 
not arise and recommends that the Executive resolves this issue before the 
law comes into force. 

Part 3 – Enforcement 
273. The Committee considers that it is unlikely that an enforcement commission 
composed of this range of individuals will fail to ensure the independence of the 
officers of the court and acquiesce to any ill-considered ministerial direction. 
Consequently, we see no need for the Bill’s provisions in this respect to be altered. 

274. However, we do have sympathy with the point raised by Money Advice 
Scotland that, when considering lay representation on the new Scottish Civil 
Enforcement Commission, Scottish ministers should give careful thought to 
appointing representatives of the advice sector whose experience comes from 
supporting debtors. 

275. The Committee recommends that the Executive either gives the 
necessary guarantees in this respect or lodges any necessary amendments 
to the Bill at stage 2. 

276. The Committee supports the Executive’s desire to ensure that there are the 
highest possible standards within the enforcement industry. We are not 
necessarily convinced that the proposal that owners, managers, members and 
partners in an enforcement company must be qualified sheriff officers is the best 
way to proceed. The Committee asks the Executive to explore the alternative ways 
of achieving these high standards and consider whether any changes are needed 
to the Bill. 

277. We recommend that the Executive either writes on the face of the Bill 
the necessary detail regarding the operation of the new commission or, at 
the very least, agrees that any future changes should follow a ‘super 
affirmative’ route. This will ensure greater parliamentary scrutiny of 
proposed changes. 

278. We also recommend that the Executive removes the proposal to use so-
called Henry VIII powers and adopts a more appropriate legal procedure to 
make any necessary changes to the workings of the commission in light of 
experience. 

279. In a letter to the Committee, the Executive set out the various options 
considered in relation to enforcement. We note the views of the Finance 
Committee and suggest that the Executive address the concerns raised. However, 
on balance, the Committee believes that establishing an independent commission 
is a reasonable proposal 
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Parts 4 to 15 – Diligence 
Land attachment 

280. The Committee believes that, if a creditor wishes to ensure security against a 
loan or other form of credit, then this should be asked for upfront. Furthermore, 
this Committee has stated previously (paragraphs 61 and 62) that, in relation to 
the sale of a debtor’s house as part of sequestration proceedings, there should be 
a presumption against this if the end result is the homelessness of the debtor and 
any dependents living in the house. 

281. The Committee recommends that the Executive brings forward 
amendments to exclude the debtor's main dwelling from the scope of the 
proposals on land attachment. However, we recommend also that there 
should be a right of appeal to the sheriff for creditors – for example, in 
circumstances where the debtor’s main dwelling is of significantly high 
value.  

282. Finally, the Committee shares the concerns of the Law Society of 
Scotland in relation to the interaction between land attachment and property 
law and recommends that the Scottish Executive considers the evidence 
received in this respect and lodges any necessary amendments. 

Money attachment 

283. The Committee believes that the Scottish Executive is right to introduce the 
diligence of money attachment. However, we believe that there are a number of 
very real practical problems with how it will be implemented, particularly from the 
perspective of messengers-at-arms and sheriff officers.

284. The Committee recommends that the Scottish Executive reviews 
carefully the practicalities raised by the Society of Messenger-at-Arms and 
Sheriff Officers and others and gives consideration as to how they can be 
overcome. Where this requires changes to the Bill or to secondary 
legislation, then we call on the Executive to bring forward the necessary 
amendments.

Diligence against earnings and arrestment 

285. The Committee recognises the value of these particular diligences to 
organisations such as local authorities for the collection of unpaid council tax. 
Whilst we have sympathy with the view that certain benefits and tax credits should 
be ‘ring fenced’ and not be subject to arrestment, we are not sure if the necessary 
technology or processes exist within banking sector to achieve this without an 
excessive and costly burden being placed on banks.  

286. We recommend that the Executive discusses what would be feasible in 
this respect with representatives of the banking sector and advice bodies. 

287.  In terms of the introduction of a charge to pay (a period whereby a debtor is 
given a further chance to pay off the debts), the Committee is not convinced that 
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this will necessarily make a difference for the ‘won’t pays’ and is irrelevant for the 
‘can’t pays’.  

288. We recommend ministers consider whether clearer and more explicit 
terminology on summary warrants would be more effective. 

Debt arrangement scheme and disclosure of information 

289. The Committee welcomes the specific proposals to reform the debt 
arrangement scheme as presented in this bill. However, we would like to see 
further changes being made as part of the Executive’s ongoing review. 

290. We recommend that the Executive gives consideration to the merits of 
freezing of interest for debts considered as part of the scheme, permits the 
composition of debts to take place at the beginning of the scheme as agreed 
by creditors and deals with the issue of multiple debts to a single creditor. 

291. The Committee welcomes the proposals brought forward by the Executive in 
relation to the disclosure of information. Despite the potential human rights and 
privacy issues, we consider that these can be balanced with the benefits to be 
gained from a more effective exercise of diligence against debtors that are in a 
position to pay and less harassment of those that are not. 
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ANNEX A 

GLOSSARY OF LEGAL AND OTHER TERMS  

Accountant in Bankruptcy 
The Accountant in Bankruptcy (AiB) oversees the practice of sequestration in 
Scotland. Amongst other functions, the AiB, through officials, acts as a trustee in 
sequestration for many debtors and keeps the register of protected trust deeds.  
 
Action of maills and duties 
This is an old and very rarely used method for a creditor to seize the rents or other 
income due to a debtor.  
 
Adjudication for debt 
This is an old and very little used method whereby a creditor could, over a period 
of up to 10 years, eventually obtain outright ownership of a debtor’s heritage. 
 
Admiralty arrestment 
This is the process whereby a ship can be prevented from leaving harbour until 
debts due by the ship and/or its owners are paid.  
 
Apparent insolvency 
This is a prerequisite for an application for sequestration (see paragraph 90ff). It 
does not necessarily mean that the applicant actually is insolvent, only that the 
applicant appears to be. It is defined in the Bankruptcy (Scotland) Act 1985 s.7. 
 
Arrestment
When a debtor, against whom a decree has been taken by a creditor, has assets 
in the hands of someone else (“the arrestee”), the creditor, using sheriff officers, 
may prevent those assets being returned to the debtor by the arrestee. This is 
known as arrestment or, strictly speaking, arrestment in execution. The creditor 
can then obtain an order from the court, called an action of furthcoming, that 
allows the creditor to uplift the debtor’s assets from the arrestee in settlement or in 
part-settlement of the debtor’s debt. Commonly, the debtor will consent to the 
uplifting of the goods by means of a mandate, permitting the creditor to take the 
goods and saving the debtor the cost of the action of furthcoming. 
 
Arrestment on the dependence 
This is the same as arrestment except that court action against the debtor has not 
yet started. Where, however, the debtor is likely to become insolvent or flee the 
country, it is possible to obtain from the court an order allowing arrestment on the 
dependence. The proposed reformed version of this diligence will be known as 
“interim attachment”.  
 
Attachment
Under the Debt Arrangement and Attachment (Scotland) Act 2002, this replaced 
the former “poinding”. It means the seizing and eventual sale of the debtor’s 
moveable goods following a charge or summary warrant for payment. “Exceptional 
attachment” is the seizing of the debtor’s goods from the debtor’s own home 
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where the debtor’s business premises have not yielded sufficient funds. 
Exceptional attachment only takes place following an application to the sheriff.  
 
Bankruptcy restrictions order ("BRO") 
See paragraph 40ff. This is a proposed new sanction against fraudulent or 
blameworthy debtors whose behaviour, either in the period leading up to their 
bankruptcy or during the period of their bankruptcy, will justify the debtors’ names 
being placed on a register maintained by the Accountant in Bankruptcy. This 
should make it difficult for the debtor to borrow money or hold certain positions 
(such as elected office) until the period of the BRO is over (up to 15 years). This 
sanction has been newly adopted in England following the Enterprise Act 2002.  
 
Bankruptcy restrictions undertaking 
A bankruptcy restrictions undertaking will have the same effect as a BRO but the 
debtor will volunteer for it in the hope that its duration may be shorter.  
 
Charge for payment 
This is when sheriff officers serve a notice on a debtor, following a decree against 
that debtor, requiring him/her to pay the outstanding debt plus interest and 
expenses within 14 days. If the debtor fails to respond, the creditor may instruct 
sheriff officers to start the process of attachment or other diligence.  

Conjoined arrestment
This is where a proportion of a debtor’s wages, having been arrested by various 
creditors, are remitted by the debtor’s employer to the local sheriff clerk who then 
divides that proportion up between the debtor’s various creditors and sends the 
money to them.   

Current maintenance arrestment 
This is where a debtor’s wages are arrested and sums deducted for the 
maintenance of his family and spouse or ex-spouse. 
 
Debt Arrangement Scheme 
Following the Debt Arrangement and Attachment (Scotland) Act 2002, the Debt 
Arrangement Scheme was set up to help debtors. A debtor who owed multiple 
debts but is receiving income, may seek the advice of a “money adviser” who 
helps the debtor sort out his/her various debts. A debt payment programme is then 
set up, whereby the debtor’s income is applied to his/her various creditors.  
 
Diligence 
See paragraph 150ff. This is the generic Scots law term for the process whereby 
payment of a debt is judicially enforced by a creditor, usually by sheriff officers or 
messengers at arms. There are various types of diligence, being arrestment, 
attachment (formerly known as poinding), inhibition, sequestration for rent, maills 
and duties etc. The more important of these are explained in this glossary. The 
word “diligence” in this context has nothing to do either with being hard working or 
with “due diligence”.  
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Earnings arrestment 
This is where part of a debtor’s wages is set aside by his/her employer for 
payment to a creditor following a decree. 
 
Floating charge 
See paragraph 106ff. This is a type of mortgage over the moveable assets of a 
company or limited liability partnership.  

Furthcoming
See arrestment. 
 
Heritage or heritable property 
This effectively means land and buildings. 
 
Inhibition
This is the Scots law term for the entry of the debtor’s name on a special register 
following a court decree against him, usually for a debt. This effectively makes it 
impossible for the debtor to sell any heritage he/she owns until the debt is paid. 
 
Inhibition on the dependence 
This is where the creditor obtains an inhibition against the debtor before the matter 
of the non-payment of the debt by the debtor has been to court. It may currently be 
used only where the debtor is likely to become insolvent or flee the country.  
 
Land attachment 
See paragraph 159ff. This is a proposed new form of diligence whereby a creditor 
could force the sale of a debtor’s heritage. 
 
Landlord’s hypothec 
This is a little used right of certain commercial landlords to seize their tenants’ 
goods in lieu of outstanding rent. Sequestration for rent is part of this process. 
 
Messengers at Arms. 
These are the same as sheriff officers, save that they deal with work coming from 
the Court of Session.    
 
Money adviser 
A money adviser is someone authorised under the Debt Arrangement Scheme to 
provide advice, in terms of that scheme, to debtors.  
 
Money attachment 
See paragraph 175ff. This is a proposed new type of diligence allowing sheriff 
officers to uplift cash from the debtor’s premises. 
 
Protected trust deed 
A debtor may transfer all or some of his/her assets and income to a trust that is 
supervised by an insolvency practitioner, known as the trustee, who will then 
arrange to have the trust registered with the Accountant in Bankruptcy, provided 
the requisite number of creditors have approved it. Once it is registered, it is 
protected. The trustee will then disburse funds to the creditors over a period of 
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time. A debtor with the benefit of a protected trust deed is protected from diligence 
from creditors. A protected trust deed avoids the stigma of bankruptcy since there 
are no court proceedings and minimal publicity.  
 
Sequestration
The Scots law term for the legal process of bankruptcy in Scotland. 
 
Sequestration for rent
This is part of the landlord’s hypothec. 
 
Sheriff officers 
These are the equivalent of bailiffs in England. They serve certain court 
documents (summons etc) and enforce diligence against debtors. Sheriff officers 
receive some training in the law and debt-counselling and are appointed by the 
Lord Lyon King of Arms. Sheriff officers deal with cases from the sheriff courts. 
They normally operate in partnerships. 
 
Summary warrant   
Certain creditors, notably local authorities (in respect of council tax) and HM 
Revenue and Customs do not need to obtain a court order before proceeding to 
diligence. The creditors instruct sheriff officers to appear at debtors’ premises and 
require debtors to pay their outstanding debts, together with interest and 
expenses, within 14 days. If debtors still refuse to pay, the creditors may proceed 
to attachment or other diligence. 
 
Trustee in sequestration 
When a debtor is sequestrated, a trustee (who must now be a qualified insolvency 
practitioner) takes charge of the debtor’s estate and, so far as possible, converts it 
into cash and repays the debtor’s creditors. The Accountant in Bankruptcy acts as 
the trustee in the vast majority of cases. 
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ANNEX B 

EXTRACT FROM THE MINUTES OF THE RELEVANT MEETINGS OF THE 
COMMITTEE 
 
 

19th Meeting, 2005 (Session 2) 

Tuesday, 20 September 2005

Present:  
Shiona Baird  Mr Richard Baker 
Susan Deacon  Murdo Fraser 
Michael Matheson Christine May (Deputy Convener) 
Alex Neil (Convener) Mr Jamie Stone 

The meeting opened at 2.00 pm.   

4. Reform of bankruptcy and diligence law: The Committee agreed to seek 
approval to appoint an adviser on forthcoming legislation to reform bankruptcy and 
diligence law.   
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26th Meeting, 2005 (Session 2) 

Tuesday, 6 December 2005  

Present:  
Shiona Baird  Mr Richard Baker 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 
Mr Jamie Stone  

Also present: Dennis Canavan. 
 
The meeting opened at 2.00 pm.   

4. Bankruptcy and Diligence etc. (Scotland) Bill: Christine May declared that 
she is an unremunerated member of the Scottish Employers’ Steering Group of 
the Financial Services Skills Council. The Committee took evidence on the general 
principles of the bill at Stage 1 from—

Paul Cackette, Head of Division, Andy Crawley, Bill Team Leader, and 
Beverley Francis, Bill Team Manager, Civil Justice Division, and Joyce 
Lugton, Property Law Team Leader, Civil Law Division, Scottish Executive.  

5. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered its 
initial approach to the bill at Stage 1 and agreed to issue a call for written evidence 
on the general principles of the bill, to hold a round-table public discussion with (a) 
professionals in the field of insolvency and (b) those that have experienced 
personal or corporate bankruptcy, to adopt a thematic approach to subsequent 
evidence sessions and further to consider its approach to the bill at a future 
meeting.

6. Bankruptcy and Diligence etc. (Scotland) Bill (in private): The Committee 
considered a list of candidates for the post of adviser and agreed an order of 
preference for appointment.
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1st Meeting, 2006 (Session 2) 

Tuesday, 17 January 2006  

Present:  
Shiona Baird  Susan Deacon 
Murdo Fraser Mrs Karen Gillon 
Christine May (Deputy Convener) Alex Neil (Convener) 
Mr Jamie Stone  
 
Apologies were received from Mr Richard Baker and Mr Michael Matheson.  
 
Also present: Nicholas Grier, adviser to the Committee on the Bankruptcy and 
Diligence etc. (Scotland) Bill.  
 
The meeting opened at 2.03 pm.   

1. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
from—

Pauline Allan, Advisory Services Manager, and Jemiel Benison, 
Development Officer, City of Edinburgh Council; Patricia Sproul, Money 
Advice Manager, the Highland Council; Margaret Burgess, Money Adviser 
and Manager, East Ayrshire Citizens Advice Bureau; Vida Gow, Money 
Adviser, Citizens Advice and Rights Fife; Brenda Tamborini, Money 
Adviser, Glasgow Easterhouse Citizens Advice Bureau; Adrian Stalker, 
Principal Solicitor, Shelter; Ann Wood, Managing Partner, Stirling Park Ltd; 
Alan Adie, Director, Adie Financial Solutions Ltd; Bryce Findlay, Insolvency 
Practitioner, Findlay Hamilton; Shona Maxwell, Consultant, and Ian 
Johnston, Insolvency Practitioner, Henderson Loggie; and Bryan Jackson, 
Insolvency Practitioner, PKF (UK) LLP.

Euan Wallace and Jim Freer.  

2. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
and agreed its approach to consideration of the bill at Stage 1

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from item 1.
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2nd Meeting, 2006 (Session 2) 

Tuesday 24 January 2006  

Present:  
Shiona Baird  Mr Richard Baker 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 
 
Apologies were received from Mr Jamie Stone.  
 
Also present: Dennis Canavan, and Nicholas Grier, adviser to the Committee on 
the Bankruptcy and Diligence etc. (Scotland) Bill.  
 
The meeting opened at 2.01 pm.   

2. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee on part 1 (Bankruptcy) of the bill.

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
on the general principles of part 1 (Bankruptcy) of the bill at Stage 1 from—

Susan McPhee, Head of Social Policy and Public Affairs, and Beccy Reilly, 
Money Advice Consultant, Citizens Advice Scotland; and Yvonne Gallacher, 
Chief Executive, and Irene Mungall, Convener, Money Advice Scotland;  

Anne Bryce, Director of Insolvency, and Bruce Cartwright, Convener of the 
Insolvency Committee, Institute of Chartered Accountants of Scotland. 

4. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from the evidence session.
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4th Meeting, 2006 (Session 2) 

Tuesday, 7 February 2006  

Present:  
Shiona Baird  Mr Richard Baker 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 
Mr Jamie Stone  
 
Also present: Nicholas Grier, Napier University, adviser to the Committee on the 
Bankruptcy and Diligence etc (Scotland) Bill. 
 
The meeting opened at 2.03 pm.   

1. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee on part 1 (Bankruptcy) of the bill at stage 1.

2. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at stage 1 from—

Alistair M. Hamilton, Convener, Diligence Committee, Rachel M. Grant, 
member, Insolvency Solicitors Committee, and Sarah Fleming, Head of 
International Relations, Law Society of Scotland; 

Karina T McTeague and Rob Beattie, members of the Legal Committee, 
Committee of Scottish Clearing Bankers.

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered (a) 
its approach to consideration of the bill at stage 1 and (b) issues emerging from 
evidence taken so far.
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5th Meeting, 2006 (Session 2) 

Tuesday, 28 February 2006  

Present:  
Shiona Baird  Mr Richard Baker 
Murdo Fraser Mrs Karen Gillon 
Mr Michael Matheson Christine May (Deputy Convener) 
Alex Neil (Convener) Mr Jamie Stone 
 
Also present: Nicholas Grier, Napier University, adviser to the Committee on the 
Bankruptcy and Diligence etc (Scotland) Bill. 
 
Apologies were received from Susan Deacon. 
 
The meeting opened at 2.02 pm.   

2. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee reconsidered 
its approach to the bill at Stage 1 and agreed that its revised preferred timetable 
would be to finalise its Stage 1 report no later than at its meeting on Tuesday, 
16 May 2006, for publication shortly thereafter.  

3. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee on the bill at Stage 1.

4. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 from— 
 

Gillian Thompson, Chief Executive and Accountant in Bankruptcy, Marion 
McCormack, Depute Accountant and Head of Case Operations and Policy, 
and Graeme Perry, Head of Operational Policy Unit, Accountant in 
Bankruptcy.  

6. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from evidence taken so far.
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6th Meeting, 2006 (Session 2) 

Tuesday, 7 March 2006

Present:  
Shiona Baird  Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 
Mr Jamie Stone  
 
Also present: Nicholas Grier, Napier University, adviser to the Committee on the 
Bankruptcy and Diligence etc (Scotland) Bill. 
 
Apologies were received from Mr Richard Baker and Susan Deacon. 
 
The meeting opened at 2.04 pm.   

1. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee at Stage 1 on part 1 (Bankruptcy) of the Bill.

2. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 from— 
 

Mr Mike Norris, Head of Policy, Insolvency Service, John Tribe, Centre for 
Insolvency Law and Policy, Kingston University London, Pat Boyden, 
Partner in Business Recovery Services, PricewaterhouseCoopers LLP, and 
Stephen Lawson, Member of the Technical Committee of R3-The 
Association of Business Recovery Professionals; 
 
Brian McVey, Director of Policy and Performance, Scottish Enterprise;  
 
Allan Wilson MSP, Deputy Minister for Enterprise and Lifelong Learning, 
Andy Crawley, Bill Team Leader, and Katrina McNeill, Policy Officer, Civil 
Justice and International Division, Justice Department, and John St Clair, 
Solicitor, Legal and Parliamentary Services, Scottish Executive.   

6. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered (a) 
a report from the Finance Committee on the financial memorandum for the 
Bankruptcy and Diligence etc. (Scotland) Bill and (b) issues emerging from 
evidence taken so far at Stage 1. 
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7th Meeting, 2006 (Session 2) 

Tuesday, 14 March 2006

Present:  
Shiona Baird  Richard Baker 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 
Mr Jamie Stone  
 
Also present: Fiona Hyslop MSP and Nicholas Grier, Napier University, adviser to 
the Committee on the Bankruptcy and Diligence etc. (Scotland) Bill. 
 
The meeting opened at 2.01 pm.   

2. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee at Stage 1 on part 2 (Floating Charges) of the Bill.

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 on part 2 (Floating Charges) from— 
 

David Bennett, Convener of the Company Law Committee, Law Society of 
Scotland, John Glover, Legal Director, Registers of Scotland Executive 
Agency, and Rob Beattie, Committee of Scottish Clearing Bankers.   

4. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee at Stage 1 on part 3 (Enforcement) of the Bill.

5. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 on part 3 (Enforcement) from—

Mr John Campbell, President, and Mr Stuart Hunter, former President, 
Society of Messengers-at-Arms and Sheriff Officers, Yvonne Gallacher, 
Chief Executive, Money Advice Scotland, and Ann Wood, Managing 
Partner, Stirling Park Ltd.

6. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from evidence taken so far.
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8th Meeting, 2006 (Session 2) 

Tuesday, 21 March 2006  

Present:  
Shiona Baird  Richard Baker 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Alex Neil (Convener) Mr Jamie Stone 
 
Also present: Fiona Hyslop MSP and Nicholas Grier, Napier University, adviser to 
the Committee on the Bankruptcy and Diligence etc. (Scotland) Bill. 
 
Apologies were received from Christine May. 
 
The meeting opened at 2.01 pm.   

3. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee at Stage 1 on part 4 (Land Attachment) of the Bill.

4. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 on part 4 (Land Attachment) from— 
 

Susan McPhee, Head of Social Policy and Public Affairs, and Margaret 
Burgess, Manager of East Ayrshire Citizens Advice, Citizens Advice 
Scotland, John Glover, Legal Director, Registers of Scotland, Adrian 
Stalker, Principal Solicitor, Shelter, Yvonne Gallacher, Chief Executive, 
Money Advice Scotland, and Alistair M. Hamilton, Convener, Diligence 
Committee, Law Society of Scotland.   

5. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from evidence taken so far.

6. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee agreed to 
defer consideration of a draft Stage 1 report to its next meeting. 
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9th Meeting, 2006 (Session 2) 

Tuesday, 28 March 2006

Present:  
Shiona Baird  Richard Baker 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 
Mr Jamie Stone  
 
Also present: Dennis Canavan MSP and Nicholas Grier, Napier University, adviser 
to the Committee on the Bankruptcy and Diligence etc. (Scotland) Bill. 
 
The meeting opened at 2.00 pm.   

2. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee at Stage 1 on part 4 (Attachment of Money) of the Bill.

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 on part 4 (Attachment of Money) from— 
 

Yvonne Gallacher, Chief Executive, Money Advice Scotland, Mr John 
Campbell, President, and Dorothy Lowe, Deputy President, Society of 
Messengers-at-Arms and Sheriff Officers, Kevin Dillon, Director, Stirling 
Park Ltd, and Brian Cook, Head of Revenue Services Department, North 
Lanarkshire Council.  

4. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from evidence taken so far. 

7. Bankruptcy and Diligence etc. (Scotland) Bill (in private): The Committee 
considered a draft Stage 1 report. Various changes were agreed to and the 
Committee agreed to consider a revised draft at a future meeting.   
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10th Meeting, 2006 (Session 2) 

Tuesday, 18 April 2006

Present:  
Richard Baker Susan Deacon 
Murdo Fraser Mrs Karen Gillon 
Mr Michael Matheson Christine May (Deputy Convener) 
Alex Neil (Convener)  
 
Apologies were received from Shiona Baird and Mr Jamie Stone.  
 
Also present: Nicholas Grier, Napier University, adviser to the Committee on the 
Bankruptcy and Diligence etc. (Scotland) Bill. 
 
The meeting opened at 2.01 pm.   

2. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee at Stage 1 on parts 9 (Diligence against earnings) and 10 (Arrestment) 
of the Bill.

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 on parts 9 (Diligence against earnings) and 10 (Arrestment) from— 
 

Susan McPhee, Head of Social Policy and Public Affairs, Citizens Advice 
Scotland, and Brenda Tamborini, Money Adviser, Glasgow Easterhouse 
Citizens Advice Bureau, Rob Beattie, Committee of Scottish Clearing 
Bankers, Dawson Lamont, Head of Exchequer Services, Highland Council, 
David Mair, Senior Solicitor, Chief Executive’s Department, and Lesley 
Pryde, Senior Revenues Officer, Financial Services Department, Glasgow 
City Council.   
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11th Meeting, 2006 (Session 2) 

Tuesday, 25 April 2006

Present:  
Richard Baker Shiona Baird 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 

Apologies were received from Mr Jamie Stone.  

Also present: Jim Mather MSP and Nicholas Grier, Napier University, adviser to 
the Committee on the Bankruptcy and Diligence etc. (Scotland) Bill. 

Christine May declared an interest as a former member of the Board of Scottish 
Enterprise.  

The meeting opened at 2.01 pm.   

2. Bankruptcy and Diligence etc. (Scotland) Bill: The adviser briefed the 
Committee at Stage 1 on part 13 (Debt Arrangements Scheme) and part 15 
(Disclosure of Information) of the Bill.

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 on part 13 (Debt Arrangements Scheme) and part 15 (Disclosure of 
Information) of the Bill from— 

Susan McPhee, Head of Social Policy and Public Affairs, and Beccy Reilly, 
Money Advice Consultant, Citizens Advice Scotland, Hillary Wilson, Vice-
President of the Institute of Revenues, Rating and Valuation (Scottish 
Association) and Head of Revenues and Housing Management, Midlothian 
Council, Yvonne Gallacher, Chief Executive, Money Advice Scotland, and 
Mr John Campbell, President, Society of Messengers-at-Arms and Sheriff 
Officers.  

4. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from evidence taken so far. 
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12th Meeting, 2006 (Session 2) 

Tuesday, 2 May 2006  

Present:  
Richard Baker Shiona Baird 
Susan Deacon Murdo Fraser 
Mr Michael Matheson Christine May (Deputy Convener) 
Alex Neil (Convener) Mr Jamie Stone 

Apologies were received from Mrs Karen Gillon.  

Also present: Fiona Hyslop MSP and Nicholas Grier, Napier University, adviser to 
the Committee on the Bankruptcy and Diligence etc. (Scotland) Bill. 

The meeting opened at 2.04 pm.   

3. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee took evidence 
at Stage 1 on the Bill from— 
 

Allan Wilson MSP, Deputy Minister for Enterprise and Lifelong Learning, 
Andy Crawley, Bill Team Leader, and Joyce Lugton, Property Law Team 
Leader, Civil Law Division, and John St. Clair and Alison Crowe, Solicitors 
Division, Legal and Parliamentary Services, Scottish Executive.   

4. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered 
issues emerging from the evidence taken.
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13th Meeting, 2006 (Session 2) 

Tuesday, 9 May 2006  

Present:  
Richard Baker Shiona Baird 
Susan Deacon Murdo Fraser 
Mrs Karen Gillon Mr Michael Matheson 
Christine May (Deputy Convener) Alex Neil (Convener) 
Mr Jamie Stone  

Also present: Nicholas Grier, Napier University, adviser to the Committee on the 
Bankruptcy and Diligence etc. (Scotland) Bill. 

The meeting opened at 2.02 pm.   

5. Bankruptcy and Diligence etc. (Scotland) Bill (in private): The Committee 
considered a draft Stage 1 report. Various changes were agreed to and the 
Committee agreed to consider a revised draft at its next meeting.   
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14th Meeting, 2006 (Session 2) 

Tuesday, 16 May 2006  

Present:  
Richard Baker Shiona Baird 
Susan Deacon Murdo Fraser 
Christine May (Deputy Convener) Alex Neil (Convener) 

Apologies were received from Mr Michael Matheson and Mr Jamie Stone.  

Also present: Frank McAveety MSP and Nicholas Grier, Napier University, adviser 
to the Committee on the Bankruptcy and Diligence etc. (Scotland) Bill. 

The meeting opened at 2.32 pm.   

1 Bankruptcy and Diligence etc. (Scotland) Bill (in private): The Committee 
considered and agreed a revised draft stage 1 report.

5. Bankruptcy and Diligence etc. (Scotland) Bill: The Committee considered its 
approach to the Bill at Stage 2 and agreed to take part 2 (on floating charges) first, 
followed by part 14 (on admiralty actions and arrestment of ships), followed by the 
remaining sections in the order in which they arise in the Bill.  
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